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PREFACE TO THE THIRD EDITION. 


Tus Eprrion, like the second, has been prepared by me without the assist- 
ance of Mr. Agnew. 

Since the publication of the Second Edition in 1886 the number of deci- 
sions upon the Code has been so great that, in order to embody references to all 
of them without making the book inconveniently bulky, it has been found neces- 
sary to alter the size of the type. The various cases have all been carefully noted 
under the appropriate sections. The cases from the Indian Law Reports have 
been brought up to the July numbers (inclusive) of the Reports of this year of 
the different Presidencies. ; 

The Code itself has undergone considerable change at tiie hands of the 
Legislature since it was originally passed in 1882, there having been no fewer 
than twelve amending Acts, mostly of general application. The alterations made 
by these Acts have been shown in the text of the Code. 

Attention has been drawn to the various Regulations dealing with Criminal 
Procedure. The last of these is Regulation V of 1893 (Sonthal Pergunnahs 
Justice) passed on the 17th day of March 18938. Regulation V of 1892 (Upper 
Burma, Criminal Justice) has not only been noted under the Sections to which it 
applies, but has been printed én erfenso in the Appendix. 

The decisions of the Punjab Chief Court, reported in the official reports 
known as the Punjab Record, have again, as in the previous editions, been 
incorporated in the notes and brought up to date. 

For the preparation of the Index, | am indebted to Mr. Dawes Swinhoe, 
Barrister-at-Law. 


August, 1893. 


PREFACE TO THE SECOND EDITION. 


Mr. Justice AGNEW having, on his appointment as Recorder of Rangoon, de- 
clined to take an active part in the preparation of this edition, it has, it is to be 
regretted, been prepared without his direct assistance. His notes, however, he 
very kindly placed at my disposal, and from these I have derived much valuable 
aid. 

Since the publication of the former edition, the number of decisions upon 
the new Code has been very great. Some idea of their number may be gathered 
from the fact that, although about 78 pages of tabular statements have been 
omitted from this edition as being unnecessary, the body of the Code itself with 
the notes upon it covers 493 pages, while in the former edition, with the 78 
pages of tabular statements included, it covered only 469 pages, showing an 
increase of upwards of 100 pages of notes of cases. 

No trouble has been spared to make the Index as copious and useful as 
possible.¢ ‘ 

The Code has been in many important particulars amended by Acts III of 
1884 and X of 1886, and the alterations have been carefully noted. 

At the suggestion of a number of gentlemen in the Punjab, the decisions 
of the Punjab Chief Court reported in the Punjab Record have been incor- 
porated. 

The notes for the guidance of Police-officers have been considerably ampli- 
fied. These, with the references to the Bengal Police Manual, will, it is hoped, 
render this edition of greater service to Police-officers. 

The references to the rules and orders of the Calcutta High Court are from 
the second edition prepared by Mr. Wilkins. 

The comparative tables showing the corresponding sections of the new and 
old Codes have been retained, and will be found as in the former edition at the 
commencement of the work. . 

The cases from the Indian Law Reports have been brought up, in the 
Addenda, to the October numbers (inclusive) of the Reports of the different 
Presidencies. 

I desire to express my thinks to Mr. Gordon Leith, now Officiating Chief 
Magistrate at Calcutta, and to other Members of the Bar, for many useful 


suggestions in the preparation of this edition. 
G. 8. H. 
(CALCUTTA ; 
November 15, 1886. 


PREFACE TO FIRST EDITION. 


THE object of the New Code of Criminal Procedure is to consolidate and amend 
the law relating to criminal procedure, which is at present to be found in Act X 
of 1872 as amended by Act XI of 1874, Act X of 1875, and Act IV of 1877- 
Most of the provisions of the existing law have been retained, but they have 
been re-arranged accordingi,to a different method. We trust that the compara- 
tive tables at the commencement of the work, and the notes appended to each 
section will enable the reader easily to ascertain the corresponding sections of 


the New and Old Codes and Acts. . 


In preparing this edition, we have endeavoured to give references to all the 
cases of importance bearing on the subject of criminal procedure decided by the 
High Courts at the Presidency-towns and by the High Court at Allahabad, and 
also to give references to the rules, orders, and notifications of those Courts and 
of the Government of India and Local Governments. ° ° 


The rules and orders of the Calcutta High Court, we have taken from the 
edition published under the orders of the High Court in 1881 under the super- 
vision of Messrs. Crawfurd and Wilkins. Those of the Madras High Court are 
taken from the digest of rulings and orders compiled by Mr. Weir. The rules 
and orders of the Bombay High Court have been taken from the Circular 
Order-book published under the authority of the Court in 1871, and amended 
from time to time, and those of the Chief Court of the Punjab from the Circu- 
lar Order-book published, under the orders of Government, by Mr. Smyth in 
1874. In order to avoid omissions, we have also gone through the Gazettes of 
the different Local Governmtnts from 1872 to the end of 1881. 


We desire to express our thanks to Mr. Whitley Stokes and to the Mem- 
bers of the Legislative Department for furnishing us with all papers relative to 
the Bill and for allowing us access to the Gazettes. Without this assistance we 
should have been unable to insert many rules and orders which, we hope, will 
add to the value of our work. 

W.F A. 
G. 8. H. 
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ADDENDA AND CORRIGENDA. 


End of note to s. 4 (a) add “See Bharut Chunder Nath v. Jahed Ali Biswas, 1. L. R, 

20 Cal. 481.” 

After 9th line from bottom add “ Sonthal Pergunnahs :—See Reg. V. of 1893 as to mean 
ing of High Court in reference to proceedings against European British subjects and 
others jointly charged with European British subjects.” 

** Baluchistan :”-—As to power of Chief Commissioner of British Baluchistan as a High 
Court, See Reg. II of 1893.” 

Line 34, for Reg. VII of 1892 read “‘ Reg. V of 1892.” 

After line 34 add ‘‘ Sonthal Pergunnahs :—See Reg. V of 1893, s. 4 (IT).” 

End of note to s. 9 add ‘‘ Sonthal Pergunnahs :~See Ree. V of 1893, s. 4 (IT).” 

Last line, after ‘‘ Zmp. v. Sashe Bhusan Chuckrabitty, I. L. R. 4 Cal, 623”, add *‘ Emp, 
v. Gopal Singh, I. L. R. 20 Cal. 316.” 

7th line, before ‘‘Inre Bhoobuneshwar Dutt, 2 C. L. R. 80,” add “ Emp. v. Krishna Gobind 
Das, I. L. R. 20 Cal. 358.” 

End of 4th line from bottom add ‘‘See Dhunput Singh v. Chutterput Singh, I. L. R. sas 
Cal. 513: Emp. v. Gobind Chandra Das, I. L. R. 20 Cal. 520.” 

add ‘‘See Punjab Record, 1893, p. 47.” 

After 14th line add ‘‘ Sonthal Pergunnahs :—Sce Reg. V of 1893, s. 4 (Iz). ” i 

After the 9th paragraph add “See Baperam Surma v. Gouri Nath Dutt, I, L. R. 20 Cal. 
474.” 

After 9th paragraph add ‘‘The High Court at Allahabad, dissenting from Atchayya v. 
Gangayya, I. L. R. 15 Mad. 138 (F. B.), held that a Registrar acting under s. 73 of 
the Registration Act, 1877, is not a Court within the meaning of s, 195 of the Code— 
Emp. v. Ram Lali, 1. LU. R. 15 All. 141.” 

Line 34 add ‘‘See Jatra Shekh v. Reazut Shekh, 1. L. R. 20 Cal. 483.” 

Note Queen-Emp. v. Khoda Uma, I. L. KR. 17 Bom. 369, under s. 227. 

After 6th paragraph of notes to s. 238 add ‘‘Sec Emp. v. Khoda Uma, I. L. R. 17 
Bom. 369.” 

After 3rd paragraph add ‘‘ See Jatra Shekh v. Reazat Shekh, I. L. R. 20 Cal. 483.” 

End of 6th paragraph add ‘‘See Emp. v. Chundra Bhuiya, I. L. R. 20 Cal. 537.” 

Note Emp. v. Raghu Nath Dutt, I. L. R. 20 Cal. 418, under ss. 233, 234 and 235. 

End of 2nd paragraph of notes to s. 257 add “See Ntlkanto Singh v. Emp., I. L. R. 
20 Cal. 469. ” . 

End of note to s. 268 add ‘‘See Zmp. v. Ram Lall, 15 All. 136.” 

End of 5th line insert ‘‘ See Rohimuddi v. Emp., I. L. R. 20 Cal. 353.” 

End of note to s. 374 add ‘‘ Sonthal Pergunnahs :—See Reg. V of 1893.” 

After line 6 insert ‘“‘ Seo Emp. v. Sita Nath Mitra, I. L. R. 20 Cal. 478.” 

At end of 2nd paragraph add ‘‘See Baperam Surma v. Gouri Nath Dutt, I. L. R. 
20 Cal. 474.” 

Before beginning of note to s, 488 insert: ‘‘ An application for maintenance ought not 
to be dismissed on the failure on the part of the applicant to comply with an order 
for payment of process fees. In re Ponnammal, I. L. R. 16 Mad, 234.” 
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THE 


CODE OF CRIMINAL PROCEDURE 


BEING 


ACT X OF 18882. 


As AMENDED BY Acts III or 1884, X or 1886, V anp XIV or 1887, 
I, III, V, anp XIII] or 1889, ILI, IV, X anv XII or 1891. 


(Received assent of the Governor-General in Council on the 6th March 1882.) 


An Act to consolidate and amend the Law relating to Criminal Procedure. 


Wuergas it is expedient to consolidate and amend tho law relating 
to Criminal Procedure; It is hereby enacted as 
y 


Preamble. 
follows: 


PART I. 


PRELIMINARY. 


CHAPTER I. 
DEFINITIONS, EYC. 


1. This Act may be called “The Code of Criminal Procedure, 1882 :” 
and shall come into force on the first day of January, 
Short title. 1883 : 
Commencement. ’ _ : 
It extends to the whole of British India ; 


_ “British India,” i.¢., the territories for the time being vested in Hor Majesty by Stat. 21 and 22 
Vic. Cap. 106, other than the Settlement of Prince of Wales’ Island, Singapore and Malacca—Act I 
of 1868 (Gencral Clauses Act), s. 2 (8). 

The Code was extended with modifications to Upper Burmah, except the Shan States, b 
Reg. VII of 1886, Reg. VI of 1890, Reg. XIV of 1887, s. 4 (now amended by Act XI of 1889) and Reg V. 
of 1892, s. 2. Seo Reg. V of 1892 in extenso in Appendix, infra.—Burmah Gazette, 1886, Pt. I, p. 360. 

As to the Northern and Southern Shan States, see Notifications in Burmah Code, pp. 501, 502. 

In Burmah, under Act XI of 1889, the Local Government has power under certain conditions 
to exempt the Judicial Commissioner, the Recorder, or the Special Court from the operation of so 
much of the Code as relates to the mode of recording judgments, orders and sentences and the 
taking down of evidence and the admission of affidavits. 

In Assam, under Reg. II of 1880 and Reg. 1II of 1884, the Chief Commissioner with the sanction 
of the Governor-General in Council may declare that any enactment in force shall cease to be in 
force, and the Code has been declared to have ceased to be in force in the Naga Hills, the Dibrughar 
Frontier Tracts and North Cachar Hills--see Assam Gazette, 84, Pt. I, p. 212, the Garo Hills and 
Khasia and Jaintia Hills—Jbid, Pt. I, p. 670, and in the Mikir Hills—Jbid, Pt. IT, p. 705, 

It has also been extended to the Sonthal Pergunnahs by Reg. III of 1886, s. 6, amending Reg. 
IIT of 1872; seo Dular*Dat Rai v. Nijabat Hosein, 1. L. R. 12 Cal. 536. 

Tho Code is applied with certain modifications to the Andaman and Nicobar Islands by Reg, 
Mil of 1876, s. 13, as amended by Reg. III of 1884. 
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The Island of Perim, having been occupied with a view to its permanent retention by officers 
of the Government of Bombay, became a part of British India within the definition of Stat. 21 and 
22 Vic., cap. 106, and vested in Her Majesty along with the other Indian territories under that Act, 
which became law on 2nd September 1858, and the Indian Penal Code (XLV of 1860) and the Codo 
of Criminal Procedure (X of 1882) extend in their entirety to the whole of British India, and, there- 
fore, to the Island of Perim.—Zmp. v. Mangal Tekchand, I. L. R. 10 Bom. 258. ” 


e 
But, in the absence of any specific provision to the OL nothing herein 
contained shall affect any special or local law now in 
Ea force, or any special jurisdiction™® or powert conferred, 
or any special form of procedure prescribed, by any other law now in force, or 
shall apply to— 

(a) the Commissioners of Police in the towns of Calcutta, Madras and 

Bombay, or the Police in the towns of Calcutta and Bombay ; 


The provisions of ss. 54, 55 and 56 [as amended by Act X of 1886, s. 3), 68, 84, 127 and 202 
and of the 3rd column of Schedule No. II apply specifically to the Police in Calcutta and Bombay. 


jae in Presidency-Towns.—As to Calcutta Police, sce Act IV (B. C.) of 1886, and ITI (B. C.) 
of 1890. 

As to the Police of the town of Bombay, see Act XITI of 1856, Act XLVIII of 1860, Bom. 
Act II of 1879, Bom. Act IV of 1882. 

As to the Police of the town of Madras, see (Mad.) Act VIII of 1867. 

Chapter XIV of this Act deals with information to the Police and their powers to investigate, 
and apparently the only section in that chapter which applies to the Police in Calcutta and Bombay 
is s. 155.—Emp. v. Nilmadhub Mitter, I. L. R. 15 Cal. 595. 

As to the powers of arrest, etc., of the Police in Presidency towns, sec notes to Chap. V, post, 
and 3x column of Sched. IT. 


(Lb) any officer duly authorized to try potty offences in military bazars at 
cantonments and stations occupied by the troops of the Presidencies of Fort St. 


George and Bombay respectively ; [Repealed by Act XIII of 1889, Sched. ] 
(c) heads of villages in the Presidency of Fort Saint George ; or 
(d) village Police-officers in the Presidency of Bombay : 
See Act VII (Bom.) of 1867, ss. 14—16; 
(e) and nothing in sections 174, 175 and 176 shall apply to the Police in the 
town of Madras. [Repealed by Act V of 1889, s. 4. ] 


Special Form of Procedure.—For example, the provisions of ‘‘The Indian Articles of War,” 
Act V of 1869. 


2. On and from the first day of January, 1883, the enactments mention- 
ed in the first Schedule shall be repealed to the extent 
specified in the third column thereof, but not so as to 
restoro any jurisdiction or form of procedure not then existing or followed, or to 
render unlawful the continuance of any confinement which is then lawful. 
All notifications published, proclamations issued, powers conferred, forms 
prescribed, local limits defined, sentences passed, and 
atta” =«orders, rules and appointments made, under any enact- 
ment hereby repealed or under any enactment repealed 
by any such enactment, and which are in force immediately before the first day 
of January, 1883, shall be deemed to have been respectively published, issued, 
conferred, prescribed, defined, passed and made under the corresponding section 
of this Code. 
Appoiniments.—A person appointed a Magistrate of the 2nd class under Act X of 1872, it has 
been held, is incompetent, since the present Code came in forco, to pass a sentence of whipping, 


uniess he 1s specially empowered to do so under s. 32, infra, although, under the repealed Act, the 
power to pass such a sentence was inherent in him—Emp. v. Bagvanti Ravji, I. L. R. 7 Bom. 303. 


Repeal of enactment. 


* See Surendronath Banerjee v. C. J. of Bengal, I. G. R. 10 Cal. (P. C.) 109. 
t ¢.g., by the Abkari Law (Bom. Act V of 1878),—Emp. v. Gustadji, I. L. R. 10 Bom. 181, 


. 
es 
ey 
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In Emp. v. Budara Jonni, I. L. R. 14 Mad. 121, the special jurisdiction relating to the admin 
istration of criminal jurisdiction in the Agency Tract of Vizagapatam conferred by Madras Act 
XXIV of 1839, s. 3, was held to be preserved. 


3. In every enactment passed before this Code comes into force, in which 

@ reference is made to, or to any chapter or section of, 

Ger ueedeee: @ Of the Code of Criminal Procedure, Act No. XXV of 

other repealed enact 1861, or Act No. X of 1872, or to any other enactment 

hereby repealed, such reference shall, so far as may be 

practicable, be taken to be made to this Code or to its corresponding chapter or 
section. 

The Reformatory Schools Act, V of 1876 by s. 2 enacted that on and from the dite on which it 
came in force in any Province s, 318 of Act X of 1872 should be repealed therein. Tho present Code 
was passed subsequently to Act V of 1876, and s. 399 of this Code is the section corresponding tos. 318 
of the old Code, and it was held that in the Madras Presidency the operation of s. 399 is repealed 
‘*so far as may be practicable” by Act V of 1876—Emp. v. Madasami, I. L. R. 12 Mad. 94. 

In every enactment passed before this Code comes into force, the expres- 

sions ‘‘ Officer exercising (or ‘having’) the powers (or 

anxPressions in former +the full powers’) of a Magistrate,” ‘ Subordinate Ma- 

gistrate, first class,” and “ Subordinate Magistrate, second 

class,’ shall respectively be deemed to mean “ Magistrate of the first class,” 

“ Magistrate of the second class,” and “ Magistrate of the third class ;” the 

expression “ Magistrate of a Division of a District” shall be deemed to mean 

“Subdivisional Magistrate,” the expression “ Magistrate of the District °2 shall 

be deemed to mean “ District Magistrate,” and the expression “ M&gistrate of 
Police” shall be deemed to mean “ Presidency Magistrate.” 

Expressions in former Acts.—The expressions in the first part of the second paragraph are taken 
fron Act X of 1872, s. 2, para 4. The word ‘ Magistrate’ includes all persons oxercising all or any 


of the powers of a Magistrate under the Code of Criminal Procedure—dAct I of 1868, s. 2, cl. (13). 
See Hmp. v. Mangal Teckchand, I. L. R. 10 Bom. 263, p. 271. 


? 


4. In this Code the following words and expressions have the following 
meanings, unless a different intention appears from the 
subject or context :— 
(a) “Complaint”? means the allegation made orally or in writing to a 
Magistrate, with a view to his taking action under this 
Code, that some person, whether known or pnknown, 
has committed an offence ; but does not include the report of a Police-officer : 
Tho definition excludes the report of a Police-officer and information given to a Police- officer. 


Under s. 20 [for which s. 560 has now becn substituted by Act IV of 1891, s. 2] compensation, it 
was held could not be awarded when, the charge having been made to the Police, the Magistrate 
had taken cognizance of the case upon receiving 4 charge sheet against the accused sent in by the 
Police—-Emp. v. Polapurapu, 1. L. R27 Mad. 563 —because there was no complaint as defined by 
this section. See [shri v. Bakhshi, IY. a. R. 6 All. 96. 

Soacharge of defamation not contained in the complaint to the Magistrate but added subsequent- 
ly by the Magistrate upon statements made by the complainant on his examination under s, 200, post, 
was held not to be a legal complaint so as to cnable the Magistrate under s. 198 to take cognizance of 
the offence in respect of which the charge was added.-- Emp. v. Deokinandan, 1. L. R. 10 ALL 39 ; 
see Emp. v. Kallu, 1. L. R. 5 All. 233. 

A yadast sent by a Revenue officer toa Magistrate charging a person with having disobeyed a 
summons issued by him amounts to acomplaint —Wmp. v. Mouu, [ L. R. 1 Mad. 443. 

An application for maintunance is not a complaint of an oflence—Hildephonsus v. Malone, 
Punjab Rec., 1885, p. 26. See Nur Mahomed vy. Bismillah Jan, I. L. RB. 16 Cal. 781; and Ju re Tokee 
Bibee, I. L. R. 5 Cal. 586: (S.C. )5 GC. L. R. 456, per WILSON, J. 

The complaint must be of an offence—In re Kottalanada, 1. L. R. 9 Mad. 374 ; sce Mangal Singh, 
Punjab Rec., 1884, p. 10. 


Interpretation clause. 


(6) “Investigation ” includes all the procecdings under this Code for the 
collection of evidence conducted by the Police or by any 
person (other than a Magistrate or Police-officer) who is 
authorized by a Magistrate in this behalf : 


“Investigation” :e 
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Compare the definition in Act X of 1872, 8. 4, The definition has been extended so as to include 
the proceedings of persons authorized by a Magistrate under ss. 159 or 202, infra, to make local 
investigations. 

(c) “Inquiry” includes every inquiry conducted 
we dae thin Mada her 9 Magistrate or Court: 

Sce Sadagopacharyar v. Ragavacharyar, I. L. R. 9 Mad. 282, and ss. 202 and 350, post. 

(ad) “Judicial proceeding ” means any proceeding 
“Judicial proceeding”: in the course of which evidence is or may be legally 
taken : 

This definition corresponds with the first part of the definition in Act X of 1872, s. 4, except 
that the word ‘ legally ’ has been added. This was in consequence of the decision of the Allahabad 
High Court in the case of Queen v. Gholam Ismail, 1, 11. R. 1 All. 1; sce the judgment of Turner, Offg. 


oC. J., p.6. Compare s. 193 of the Penal Code (Act XLV of 1860). See In re Troylokhanath Biswas, 
I. L. R. 3. Cal. 742; and Queen v. Soondur Putnaick, 3 W. R. Cr. 59. 


Proceedings of a Magistrate under s. 88, post, are not judicial procecdings—Emp. v. Sheodihal 
Rai, 1. L. R. 6. All. 487; but proceedings under s. 8 of the Reformatory Schools Act, V of 1876, are 
judicial proceedings.—Emp. v. Manaji, 1. L. R. 14 Bom. 381. 


‘Inquiry ”: 


99 


(e) “ Writing ” and “ written” include “printing,” “lithography,” “photo- 
“writing” & “writ graphy,” “engraving,” and every other mode in which 
ten": words or figures can be expressed on paper or on any 
substance : 
(/) “Subdivision”? means a subdivision made under 
this Code of a District : 


By*s. 8, gust, all existing subdivisions which are now usnally put under the charge of a 
Magistrate are to be deemed to have been made under this Code. 


(q) “Province” means the territories for the time 
being under the administration of any Local Govern- 


“Subdivision ”: 


“Province”: 


ment. 


_ “ Local Government” means the person authorized by law to administer executive government 
in the part of British India in which the Act containing sach expression shall operate, and includes 
a Chief Commissioner.—(Ceneral Clauses Act, I of 1868, s. 2, cl. 10. 

(A) “ Presidency-town ” means the local limits for the time being of the 
ordinary original civil jurisdiction of the High Court 


“Presidency-town”: : ; " way 
ss of Judicature at Fort William, Madras or Bombay : 


(¢) “High Court’? means, in reference to proceedings against European 
British subjects or persons jointly charged with Euro- 
pean British subjects, the High Courts of Judicature at 
Fort William, Madras and Bombay, the High Court of Judicature for the North- 
Western Provinces, the Chief Court of the Punjab and the Recorder of Rangoon : 
In other cases “ High Court” means the highest Court of criminal appeal or 
revision for any local area ; 
or, where no such Court is established under any law for the time being in 
force, such officer as the (sovernor-General in Council may appoint in this 
behalf : 
The definition of ‘‘ High Court” in the second paragraph is taken from Act I of 1868, s. 2, cl. 
(11). See also special definition, infra, s. 266. The Court of the Recorder of Rangoon was not 


included in the former Code, but power to try Huropean British subjects was conferred on the 
Recorder by s. 5d of Act VII of 1872. 


Upper Burmah except the Shan States.—See Ree. V of 1892, Sched. (I). 


As to the Recorder of Rangoon see Act XI of 1889, ss, 28, 45, 48, 66, 91, 98, and 101; see also 
Reg. VII of 1886, as modified by Act XI of 1889, Sched. IL. 


The last clanse to this definition was added so as to enable the Governor-General in Council to 
appoint in outlying territories, where no such Court is established by law, an officer to perfoim its 
functions under the Code. . 


The definition of High Court must be read with reference to the ‘“‘specia! proceedings” against 
European British subjects contemplated in Chap. XX XIII and not with reference to procecdings 
yonerally against Europeans including proccediugs in which they waive their rights. If therefore in 


* High Court”: 
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any particular case the special rules in Chap. X XXIII cease to have any application the definition 
of High Court in the furmer part of this clause ceses also to have any appiication to such a case, 
The definition in the latter part of the clause then prevails and the case falls within the category of 
‘other cases ” to which that part applics.— Emp. v. Grant, 1. L. BR. 12 Bom. 461. Inthat case the ac- 
cused, a Kuropean Biitish subject, waived his right to be tried as such, and was tried and sentenced 
to 6 months’ impresoninent by tho City Magistrate of Karachi. 1t was held that not having been 
tried under tee special procedure for trial of Muropean British subjects the Sadar Court in Sind, 
which under Bombay Act XIL of 1865 was the highest Court of appeal in Sind had tho revisional 
powers of a High Court by virtue of the latter part of s. 4. cl (i). 


Cj) “Chief Jastics” includes also the senior Judge of the Chief Court of 
“Chief Justice”: the Panjab and the Reeorder of Rangoon. 


This section is now printed as amended by Act XI of 1889, Sched. IT. 


(k) * Advocate-General ” includes also a Government Advocate, or, where 
there is no Advoecate-General ov Government Advocate, 
such officer as the Local Government may, from time 
to time, appoint in this behalf : 

(2) * Clerk of the Crown” includes any officer specially appointed by the 
Chief Justice to discharge the functions given by this 
Code to the Clerk of the Crown : 

(m) “Public Prosecutor” means any person appointed under section 492, 
and includes any person acting under the directions of 
a Public Prosecutor ; and any person conducting a pro- 
secution on behalf of Her Majesty in any High Court in the exercise of its 
original criminal jurisdiction ; ~ sf 

A private complainant may instruct a pleader or a counsel, and the Public Prosecutor may 
avail himself of their services—s. 495, post, and in doing so he does not deprive himself of the 


management of the case.—Jn re Narayan M. Pendshe, 11 Bom. H.C. R. 102. 

A Public Proscentor should be without a personal interest in the cases which he conducts. 
Accordingly, the appointment of the Mavistrate, who in the first irstance lad tricd and convicted 
the accused, to be Crown Prosecutor to conduct an inquiry subsequently directed in the same case, 
was, in ley. v. Kashinuth Dinkar, 8 Bom. H. C. R., Cr. Cay., 126, 153, censured as being unprece- 
dented and objectionable. 

Section 270 provides that, in every trial before a Court of Session, the prosecution shall be con- 
ducted by a Public Prosecutor. 

As to the persons who may conduct prosecutions, sce s. 495, post. 


* Advocate-General”: 


*Olerk of the Crown”: 


“Public Prosecutor”: 


(nx) “Pleader,” nsed with reference to any proceeding in any Court, 
means a pleader authorized under any law for the time 
being in force to practise in such Court, and includes 

(1) an advocate, a vakil and an’ attorney of a High Court so authorized, and (2) 
any mukhtar or other person appointed with the permission of the Court to act 
in such proceedings : 


The law now in force is the Legal Practitioners’ Act (XVIII of 1879), amended hy Act IX of 
1884. Scetion 340, post, provides, that every person accused before a Criminal Court may, of right, 


be defended by a pleader. 
(0) ‘ Police-station” means any post declared, generally or specially, by 
the Local Government, to be a Police-station for the 
*‘Police-station”: ’ . { : 

purposes of this Code, and includes any local area 
specified by the Local Government in this behalf ; and ‘ Officer in charge of a 
Police-station” includes, when the officer in charge of the 
of  Police-station is absent from the station house (Act V of 
1887, s. 1) or unable from illness to perform his duties, 
the Police-officer present at the station house (Act V of 1887, s. 1) who is next 
in rank to such officer and is above the rank of constable, or, when the Local 

Government so directs, any other Police-officer so present : 
The provisions as to substitution are taken from Act X of 1872, s. 136. The powers of an 


officcr in charge of a Police-station may be exercised by Poiice-officeis superior in rank throughout 
the lucal area to which they are appointed. 
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As to the powers of an officer in charge of a Police station, see ss. 55, 56, 94, 127, 128, 153, 156, 
157, post ; and as to his duties, sec ss. 50, 62, 154, 169, 1738, 174, 175, post. 
() ‘“‘ Offence” means any act or omission made 


QRenee: punishable by any law for the time being in force : 


In Madras it was held that a complaint of Nlegal seizure of cattle under s. 20¢of the Cattle 
Trespass Act was not a complaint of an offence within the meaning of this definition.—Jn re 
Kottalanada, I. L. R. 9 Mad. 374. 


a) * Cognizable offence means an offence for, and “ cognizable case ” 
Y Com) e e ? e — e « 
means a case in, which a Police-ofiicer, within or 
6 Laer e ° ° e 
Cognizable offence ®: Without the Presidency-towns, may, in accordance with 
6 9 9 
Cognizable case: . : ’ 
the second Schedule, or under any law for the time 
being in force, arrest without warrant : 
‘6 Nou Galle ad sj er : 
OReReeeniaae: OE Non cogniz ible offence means an offence for, 
fence! and “non-cognizable case”? means a case in, which a 
“Non-cognizable Police-officer, within or without the Presidency-towns, 
oie may not arrest without warrant : 


As to the first part of the definition, see Act XI of 1874, s. 1. The latter part is taken from 
the dctinition in Act X of 1872, 8.4. That definition has been amended so as to connect it with 
the second Schedule. 


(7) “ Bailable offence” means an offence shown as bailable in the second 
: Schedule, or which is made bailable by any other law 
a wie nae for the time being in force ; and ‘non-bailable offence’ 
a a means any other offence : 

“ Warrant-case”’ means a case relating to an offence punishable with 
death, transportation or imprisonment for a term ex- 
ceeding six months : 

(¢) “ Summons-case”” means a_ case relating to 
an offence not so punishable : 


‘Warrant case”: 


‘‘Summons-case ”: 


“ Huropean British be ; as 
subject”: («) “ European British subject ” means— 


(1) any subject of Her Majesty born, naturalized or domiciled in the 
United Kingdom of Great Britain and Ireland, or in any of the European, 
American or Australian Colonies or Possessions of Her Majesty, or in the 
Colony of New Zealand, or in the Colony of the Cape of Good Hope or Natal ; 


(2) any child or grandchild of any such person by legitimate descent : 


“ re conniion corresponds substantially with the definitions in Act X of 1872, s. 71, and Act 
0 0, Be De 

In the case of The Queen v. Meares, 14 B. L. R. 106, a European British subject in the mofussil 
was convicted by a Mavistrate under the provisions of s. 71 of Act X of 1872. He appealed, on the 
ground (inter alia) that the Magistrate had no jurisdiction to try the case, inasmuch as the Gov- 
ernor-General in Council had not the power, under 24 & 25 Vict. c. 67, to subject a European 
British subject to any jurisdiction other than that of the High Court ; and that, therefore, the 
provisions of the Code under which the prisoner had been tried were ultra vires and illegal. It 
was held, that the jurisdiction of the High Court, as given by the Letters Patent, was subject to 
the legislative powers of the Governor-General in Council, and that the Magistrate had jurisdiction 
to try the case. 


As to domicile, see Part IT, ss. 5—-19 of the Indian Succession Act, X of 1865. 


The High Court at Caleutta was empowered by the Governor-General in Council to discharge 
al the functions of a High Court under the Code of Criminal Procedure, in all criminal proceed- 
ings against Europ‘an Briitsh subjects, or persons jointly charged with Europcan British subjects, 
in the Civil Commissionership of the Andaman aud Nicobar Islands—Gazette of India, 1878, p. 132. 


The European Vagrancy Act (IX of 1874) provides (s. 30), that any European British subject 
who, upon the summary inquiry mentioned in scction five, has been determined to be a vagrant, or 
who has been convicted under section twenty-two or twenty-three, shall, so long as he remains in 
India, be subject beyond the limits of the Presidency-towns, to the provisions of the Code of 
Criminal Procedure (other than those contained in Chap. XX XVIII of the same Code) applicable 
to a European not being a British subject. ‘ 

If from any cause he is committed or held to bail by the Justice of the Peace to take his trial 
before a High Court, he shall not be at liberty to object to the jurisdiction of snch Justice of the 
Peace or High Court on the ground of anything contained in the former part of the section. 
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And, save as in the’section provided, nothing shallfbe deemed to confer jurisdiction over Euro- 
pean ae subjects on Magistrates who, if the Act had not been passed, would have had no such 
urisdiction. 


As to the trial of European British subjects, see Chap. XX XIII. 


‘Chaptey”: (v) “ Chapter” means a chapter of this Code ; and 
“Schedule”: “ Schedule” means a schedule hereto annexed : 
(w) ‘ Place” includes also a house, building, tent 
and vessel. 
Words referring to .. Words which refer to acts done extend also to 
acts. illegal omissions ; and 
all words and expressions used herein and defined in the 
Words to have same ‘ “4 : : 
meaning as in Penal Indian Penal Code, and not hereinbefore defined, shall 
sede: be deemed to have the meanings respectively attributed 
to them by that Code. 


5. All offences under the Indian Penal Code shall be inquired into and 
tried according to the provisions hereinafter contained ; 
plrial of offences under and all offences under any other law shall be inquired 
Sere eo. cncosaeeins’: “into and: -tried according to the saine provisions, but 
subject to any enactment for the time being in force 

regulating the manner or place of inquiring into or trying such offences. 


The provisions of this section relating to the procedure under which “all offences under any 
other law” are punished do not include a contempt of the High Court committedeby the publica- 
tion of a libel out of Court when the Court is not sitting, although such conten@pt may include 
defamation—such a contempt being more than mere defamation and of a ditferent character.— 
Surendronath Banerjee v. Chief Justice of Bengal, I. L. R. 10 Cal. (P. C.), 109. 

The High Courts, in the Indian Presidencics, are superior Courts of Record. The offence 
of contempt and the powers of the High Courts to punish it are the same in such Courts as in 
the superior Courts in England. These powers, which formed a part of the Common Law, were 
conferred upon the Supreme Courts when they were established in the Presidency-towns. The 
jurisdiction of the High Courts to commit for contempt has not been attected by this Code.—J0. 


(P. C.), 109. 
Section 549 gives power to the Governor-General in Council to make rules consistent with the 


Code and the Army Act, 188], or any similar law for the time being in force. As to the cases in 
which persons subject to military law shall be tried by a Court to which this Code applies or by 
Court-Martial —See Beng. Rey. XX of 1825. 


PART II. 


CONSTITUTION AND POWERS OF CRIMINAL COURTS AND OFFICES. 


CHAPTER II. 
Or tHE CONSTITUTION OF CRIMINAL COURTS AND OFFICEs, 


A.—Classes of Criminal Courts. 


6. Besides the High Gourts and the Courts constituted under any law 

other than this Code for the time being in force, there 

of =Oriminal shall be five classes of Criminal Courts in British India, 
namely :— 


I.—Courts of Session: 

I1.—Courts of Presidency Magistrates : 
Ii1.—Courts of Magistrates of the first class : 
1V.—Courts of Magistrates of the second class : 

V.—Courts of Magistrates of the third class. 

As to District Magistrates, see s. 10, post. 


The word ‘Mayistrate’ includes all persons exercising all or any of the powers of a Magistrate 
under the Code of Criminal Procedure.—Act J of 1868, s, 2, cl. (13). 
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B.— Territorial Divisions. 


7. Every province (excluding the Presidency-towns) shall be a Ses- 
sions Division, or shall consist of Sessions Divisions ; 


Sessions Divisions: and a Sessions Division shall, for the purposes 
are of this Code, be a District or consist of Districts. 
The Local Government may alter the limits, or, with 
Power to alter Divi- the previous sanction of the Governor-General in Coun- 
sion and Districts. cil, the number of such Divisions and Districts. 


The Sessions Divisions and Districts existing when 


Hxisting Divisions and is (' 1 shi » 1 IVI] 
Dincriotenainteinadun this Code comes into force shall be Sessions Divisions 


altered, and Districts respectively, unless and until they are so 
altered. 
Peder ttt Patel Every Presidency-town shall, for the purposes of 


this Code, be deemed to be a District. 


_ ‘Local Government’ means the person authorized by law to administer executive government 
in the part of British India in which the Act containing such expression shall operate, and includes 
a Chicf Commissioner.—Act J of 1868, s. 2, cl. (10). 

Cachar was declared to be one of the Sessions Divisions of Assam.—<A ssam G'azette, 1874, p. 3. 


Burmah.—The District of Rangoon was, for the purposes of the former Code, Act X of 1872, 
and for no other purpose, divided into the District of the Town of Rangoon and District of Ran- 
goon ; and the District of Amherst, for the same purpose, was divided into the District of the Town 
of Moulmein and District of Amherst.—Gazetle of India, 1874, p. 62. Now by s. 29 of Act XI of 
1889, subject to the provisions of ss. 7 and 9 of this Code with respect to the alteration of the 
limits of Sessions Divisions and the appointment of additional Sessions Judges to exercise juris- 
diction in Courts of Sessions, each division for the time being administered by a Commissiner 
is a Sessions Division, the Court of the Commissioner is the Court of Session for the Sessions 
Division and the Commissioner is the Judge of the Court of Session and the arcas for the time being 
comprised within the local limits of the ordinary Civil jurisdiction of the Recorder and the Civil 
jurisdiction of the Court of the Judge of the Town of Moulmein are to be deemed not to be 
included in the divisions in which they are resp: ctively situate. By s. 30 of the same Act the area 
for the time being comprised within the local limits of the Civil jurisdiction of the Court of the 
Judge of Moulmcin shall be a Scssions Division that Court shall be the Court of Session for the 
Sessions Division and the Judge of that Court shall be the Judge of the Court of Sessions, 

Upper Burmah.—See now Reg. VIL of 1892, Sched. (II) & (x). 

Bombay.—In_ the Regulation Districts of the Bombay Presidency, the local limits of the juris- 
diction of a Magistrate of a District are co-extensive and co-terminous with the territorial limits of 
the collectorate, of which such District Mayistrate is in charge as Collector.—-Bombay Gazette, 1873. 

By a notification of the Government of Bombay (No. 2836), dated the 6th May 1884, the Island 
of Perim was included within the Scssions Division and District of Aden, and the officer in com- 
mand of the troops in Perim was cmpowered to commit persons for trial to the Court of Session 
at Aden.—Gazette 1884, p. 351, but it has been held that the Court of the Political Resident at 
Aden was not a Court of Session—Emp. v. Mungal T'eckchand, 1. L. R. 10 Bom, 263, Ibid: p. 274, 


The last clause of s. 8 of Act IV of 1877 provided, that the area within which the Presidency 
Magistrates might exercise jurisdiction should be decmed to be a District within the meaning of 
the Code of Criminal Procedure and the Act. 


8. The Local Government may divide any District outside the Presi- 
dency-towns into Subdivisions, or make any portion of 
te or oe ay iae Bis any such District a Subdivision, and may alter the limits 
of any Subdivision. 
All existing Subdivisions, which are now usually put under the charge 
Hxisting Subdivisions Of a Magistrate, shall be deemed to have been made 
maintained, under this Code. 


This section gives the Local Government larger powers than the corresponding section (39) 
of Act X of 1872. 

Under .s. 7 of the Cantonments Act, XIII of 1889, a Cantonment Magistrate is to be deemed 
a Magistrate in charge of a Division of a District, i.¢., of a Subdivision ; sev s. 4 (J), ante. 


C.—Courts and Offices outside the Presidency-towns. 
9. The Local Government shall establish a Court of Session for every 
Court of Session. Sessions Division, and appoint a Judge.of such Court. 
It may also appoint Additional Sessions Judges, Joint Sessions Judges and 
Assistant Sessions Judges to exercise jurisdiction in one or more such Courts. 
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All Courts of Session existing when this Code comes into force shall be 
deemed to have been established under this Act. 


As to the sentences which may be passed hy Sessions Judges, Additional or Joint Sessions 
Judges, and Agsistant. Sessions Judges, see s. 31, infra. 

A Joint Seysions Judge cannot exercise the powers of a Sessions Judge under Chap. XXXII, 
fost, which als with Reference and Reovision.—Jn re Musa Asmal, I. L. R., 9. Bom. 164. 


As to Burmah see Act XI of 1189, ss. 29 and 30, and note to 8.7, supra, and as to Upper Burmah, 
see Reg. V of 1892. 


10. In every District outside the Presidency-towns, the Local Govern- 
ment shall appoint a Magistrate of the first class, who 
shall be called the District magistrate. 

Clause 3 of s. 7, ante, ompowcrs the Local Government to alter Divisions and Districts. 


District Magistrate. 


11. Whenever, in consequence of the office of a District Magistrate 
becoming vacant, any officer succeeds temporarily to the 

succseding temporarily chief executive adiministration of the District, such 
in officeof District Magis: officer shall, pending the’ orders of the Local Govern- 
ment, exercise all the powers and perform all the duties 


respectively conferred and imposed by this Code on the District Magistrate. 


12. The Local Government may appoint as many persons as it thinks 
Subordinate Magis fit, besides the District Magistrate, to be Magistrates of 
trates. the first, second or third class in any District outside the 
Presidency-towns ; and the Local Government, or the District Magistrate sub- 
ject to the control of the Local Government, may, from 
qeeaitiion of their time to time, define local areas within which such per- 
sons may exercise all or any of the powers with which 
they may respectively be invested under this Code. 

Exce pt as otherwise provided by such definition, the jurisdiction and powers 

of such persons shall extend throughout such District. 

to much of this section as relates to the appointment of Magistrates corresponds with the first 
clause of s. 37 of Act X of 1872. The rest of the section, with the exception of the last parazraph, 
gives similar powers to those conferred by s. 49 of Act X of 1872, excluding the proviso. See Bishe- 
sharnuth, Punjab Rec., 1884, p. 20. 

All Magistrates of Districts in the undermentioned Provinces were invested with powers under 
s.49 of Act X of 1872 :— . 

Bengal—azetic, 1873, p. 6; Bombay—Grazelte, 1873, p. 567; Madras—Gazetle, 1873, p. 717 ; 
Panjab— Gazelle, ISi3, p. 153; N. WeP.—Gazetie, 1873, p. 3; Burma—Cazelte, 1873, Part II, p. 5; 
Oudh —G@ azcite, 1873, p. 2; Central Provinces—Gazette, 1873, Part La, p. 18. 

No order of a Local Government under this section can legally have retrospective effect.— 
Macdonald v. Kiddell, 16 W. R. Cr. 79. 

A Cantonment Magistrate is a Magistrate appointed under this section—Act XIII of 1889, s, 7. 
See s. 17, infra. 


13. The Local Governmentmay place any’ Magistrate of the first or 


Power to put Magis- second class in charge of a Subdivision, and relieve him 


Gition, CDarse of Bub of the charge as occasion requires. 


Such Magistrates shall be called Subdivisonal Magistrates. 
\ “A lazy ‘ ay 
Delegation of powersto The Local Government may delegate its powers 
District Masist. ate. unders this section to the District Magistrate. 


A Division of a District is a Subdivision.—S. 4 (f), ante. 
In Bengal, all Magistrates of Districts having Divisions have had the power delegated to them 
placing any Magistrate of the first or second class in charge of the head-quarters Division » when- 
ever they may be absent from thoir head-quarters.—Caleutta Gazette, 1873, Part 1, p. 230, Similar 
powers have been delegated by the Local Government in Madias (Gazette, 1873, p. 717); and the 
powers of Local Govasnments have been delegated to the Commissioner in Sind.—Bombuy Guzette, 


1873, p. 473. 
As to additional powers conferrible on Subdivisional Magistrates, see infra, s. 37. 
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14. The Local Government may confer upon any person all or any of the 
powers conferred or conferrible by or under this Code 
on a Magistrate of the first, second or third class, in 
respect to particular cases or to a particular class or particular classes of cases, 
or, in regard to cases generally, in any local area outside the Presideney-towns. 

Such Magistrates shall be called ‘ Special Magistrates.’ 

With the previous sanction of the Governor-General in Council, the Local 
Government may delegate, with such limitations as it thinks fit, to any officer 
under its control the power conferred by the first paragraph of this section. . 

No powers shall be conferred under this section on any Police-officer below 
the grade of Assistant District Superintendent, and no powers shall be so con- 
ferred except, so far as may be necessary, for preserving the peace, preventing 
crime and detecting, apprehending and detaining offenders in order to their being 
brought before a Magistrate, and for the performance by the officer of any other 
duties imposed upon him by any law for the time being in force. 

The following powers were, under Act X of 1872, conferred upon District Superintendents and 
Assistant District Superintendents of Police in Bombay :— 

1. Power to endorse warrants or to order the removal of an accused person arrested under a 
warrant (ss. 168, 170). [ss. 83, 86.] 

2, Power to issuc and endorse a scarch-warrant, und order delivery of things found (ss. 368, 372, 
376). [ss. 96, 99, 101.) 

3. Power to hold an inquest (s. 135). [s. 176. 

4, Power to issue search-warrants otherwise than in the course of an inquiry (s. 377). [s. 98.] 

5. Power to issue order to prevent obstruction (s. 518). [s. 144.] 

6. “Power tv issue order prohibiting repetition of nuisance (s. 519). [s. 143.]—Bombay Gazette, 
1873, p. 439. 

By anotification, dated the Ist May 1877, under the provisions of ss. 42 and 228 of Act X of 1872, 
the Governor of Madras was pleased to confer upon all Subordinate Judges in the Presidency the 
powers of a Magistrate of the first class in respect to offences gencrally, together with the power to 
try summarily all the offences mentioned in s, 222 of that Act; and to invest all District Moonsitfs 
with the powers of a Magistrate of the first class in regard to offences generally.— Madras Gazette, 
1877, p. 287. 

Upper Burmah.—See Reg. V of 1892, Sched. (ITI). 


15. The Local Government may direct any two or more Magistrates in any 
ee rem pee outside the Presidency-towns to sit together as a 
ench, and may by order invest such Bench with any of 
the powers conferred or conferrible by or under this Code on a Magistrate of the 
first, second or third class, and direct it to exercise such powers in such cases, or 
such classes of cases only, and within such local limits, as the Local Government 
thinks fit. 
‘ 
Except as otherwise provided by any order under this section, every such 
Powers exercisable by bench shall have the powers conferred by this Code 
Bench in absence of spe- on a Mavistrate of the Inghest class to which any one 
Cree: eeeen en, of its members who is taking part in the proceedings as 
i. member of the Bench belongs, and as far as practicable shall, for the purposes 
of this Code, be deemed to bea Mavistrate of such class. 


The first paragraph of this section contains provisions similar to those of ss. 50 and 224 of Act 
X of 1872; the last paragraph corresponds with s. 51. Under s. 50 of Act X of 1872, it was decided 
that a Bench of Magistrates was competent only to hold trials for offences, and could not deal with 
miscellaneous matters, such as those coming under s. 580 of the Act.—Suferuddin v. Ibrahim, I. L. 
R. 3 Cal. Tot: (8. 0.) 2C. L. R 263, That case turned upon the special wording of the section. 
The section empowered a Bench ‘to try such cases or classes of cases only and within such limits 
as the Government might direct.” The Court having regard to the definition of the term ‘ trial ” 
considered that the section referred only to offences. Under the present section, however, there is 
nothing to prevent the Government from empowering Benches to deal with miscellaneous matters, 
In the absence of any special direction, Benches have, in fact, power under the latter paragraph to 
deal with such matters. 

The following notification, dated the 6th May 1873, was published by the Government of Bengal, 
respecting Benches of Magistrates in the Districts of Dinagepore, Maldah, Rungpore, Chittagong, 
Lipperah, Dacca, Backergunge, Mymensing, Shahabad, Sarun, Tirhoot, and Kamroop :— 

Under the direction of the Magistrate of the District, any two or more of the Honorary 
Magistrates in any district may, in that district, sit asa Bench in company with the Magistrate 


Special Magistrate. 
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of the District, or the Subdivisional Magistrate, or any salaried Magistrate subordinate to the 
Magistrate of the District, exercising not less than second class powers ; and any Bench so consti- 
tuted is vested with first class powers in respect of offences cognizable by Magistrates of the first 
class, and with powers of summary trial under s. 222 [260] of the Criminal Proedure Code, 

2. Under the special order of the Magistrate of the District, any two Magistrates, honorary or 
salaried, of whom one is vested with not lessthan second class powers, may form a Bench with 
first class poevers for the trial of any particular case or class of eases specially referred to them 
hy the Magistrate of the District. Such Bench may also exercise summary powers under s. 222 
[260], unless the order of reference is for trial in regular form. 

3. Under the direction of the District Magistrate, any one of the Honorary Magistrates of a 
District may sit with any salaried subordinate Magistrate to form a Bench, and the Bench shall 
when so constituted, exercise second class powers in respect of offences cognizable by Magistrates of 
that class and powers of summary trial under s. 225 [261] of the Criminal Procedure Code, unless 
any member of the Bench has first class powers, in which case the Bench may also exercise those, 
powers. If the Magistrate of the first class has summary powers under s, 222 [200], the Bench may 
exercise those powers. 

4, Subject to the general orders of the Magistrate of the District, any two or more Honorary 
Magistrates may, in their respective towns or municipalities, sit together as a Bench for the dis- 
posal of offences under Municipal or Town Acts, and the conservancy clause of any Police Act, 
without the assistance of any salaried Magistrate, and such Bench shall exercise third class powers 
and powers of summary trial under s. 220 in respect of all cases.—Calcutta Gazette, 1873, p. 662. 


The Presidency Magistrates are directed, by the Liecutenant-Governor of Bengal, to submit 
returns, showing the working of their Courts, to be sent to the-Commissioner of Police. See Re- 
solution, 31st December, 1872, Calcutta Gazette, 1872, p. 29. 


Under s. 50 of Act X of 1872, Benches of Magistrates in the towns of Ootacamund and Conoor 
in the Nilgiri District were invested with the powers of a Magistrate of the first class; and, under 
8. 224, the same Benches were empowered to try summarily all the offences mentioned in gs, 222 [260] 
of Act X of 1872.—AMadras Gazette, 1875, p. 1204. 


An appeal lies under s. 407, post, from a conviction by a Bench of Magistrates invested with 
second or third class powers.—Zmyp. v. Narayunasami, I. L. R. 9 Mad 36. See note to s. 414, post. 


3 
16. The Local Government may, or, subject to the control%f the Local 
Government, the District Magistrate may, from time 
poe idaeee Le Bonwnes: to time, make rules consistent with this Code for the 
guidance of Magistrates’ Benches in any district re- 
specting the following subjects :— 
a) the classes of cases to be tried ; 
(>) the times and places of sitting ; 
e) the constitution of the Bench for conducting trials ; 
(d) the mode of settling differences of opinion which may arise between the 
Magistrates In session. 


Compare Act X of 1872, ss. 52, 53. Under those sections the Magistrate of the District might 
make, vary, or annul rules subject to the orders of the Local Government. The present section, it 
will be noticed, only empowers the Local Government to make rules. See next section. 


. 
17. All Magistrates appointed under sections 12, 18 and 14, and all 
Benches constituted under section 15, shall be subordi- 
Subordination of Ma- nate to the District Magistrate, and he may, from time 
Be iesiitate.” *° to time, make rules consistent with this Code as to the 
distribution of business among such Magistrates and 
Benches ; and 

every Magistrate (other than a Subdivisional Magistrate) and every Bench 
exercising powers in a Subdivision shall be subordinate 
to Subdivisional Magis: to the Subdivisional Magistrate, subject, however, to the 

general control of the District Magistrate. 


All Assistant Sessions Judges shall be subordinate to the Sessions Judge in 


whose Court they exercise jurisdiction, and he may, 


Subordination of As- (2.2. 


sistant Sessions Judges from time to time, make rules consistent with this 
to Sessions Judge. as to the distribution of business among such Assistant 


Sessions Judges, 
Neither the District Magistrate, nor the Magistrates or Benches appointed 
or constituted under sections 12, 13,14, and 15, shall be subordinate to the 
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Sessions Judge, except to the extent and in the manner hereinafter expressly 
provided. 


A Cantonment Magistrate is subordinate to the District Magistrate, or to the District Magistrate 
and the Sub-divisional Mavistrate, as the case may be, under this section.—Act XIIT of 1889, s. 7. 

Under Act X of 1872, 1¢ was considered by the Madras High Court that, reading ss, 37, 40, 41, 
and 295 together, Magistrates were subordinate to the Sessions Court only for the purpose of 
reference to the High Court in cases in which revision is required.—Proceedings, 18th Aug., 1873, 
7 Mad. H. C. R., Appx., xxvii. It will be noticed, however, that the last paragraph of s. 295, 
which provided that, for the purposes of that section, every Magistrate in a Sessions Division 
should be deemed to be subordinate to the Sessions Judge of the Division, has been omitted from 
the present Code. In Madras, if a Magistrate be subordinate to the Head Assistant, the latter 
may call for explanation of his subordinate’s proceedings ; copies of such proceedings being 
required to be submitted to the appellate authority under Mad. H. C. Rule, dated 17th Nov., 1868. 
Proceedings, 4th Aug., 1873, 7 Mad. H. C. R., Appx., xxvi. 

All Magistrates subordinate to the District Magistrate are inferior to him. —Opendronath Ghose 
v. Dukhini Bawa, I. L. R. 12 Cal. 473(F. B.) See Hmp. v. Laskari, I. L. R. 7 All. (F. B.), 853: 
In re Padmanabha, 1. L. R. 8 Mad. (I. B.), 18: Lhaman Chelliv. Alagiri, 1. L. R. 14 Mad. 399: 
Emp. v. Pirya Gopal, I. L. R. 9 Bom. 100: Shamsuddin Khan, Punjab Rec., 1885, p. 82. 

A Joint Sessions Judge cannot exercise the powers of the Sessions Judge under Chap. XXXII, 
post (of Reference and Revision). A Collector, as such, not being subject to the revisional jurisdic- 
tion of the High Court in criminal matters, that Court, in the exercise of such jurisdiction, it was 
held, was not competent to deal with an alleged illegal order made by the Collector under the 
Penal Code.—dn re Dianut Hosen, 10 C. L. R., 14.) In that case a Collector fined a Muktear under 
s. 182 of the Penal Code for making false statements when appearing in support of a petition. 

Seo note to s. 430, post. 


D.—Courts of Presidency Magistrates. 


18. The Local Goverument shall, from time to time, appoint a suffi- 
cient number of persons (hereinafter called Presidency 
Mayistrates) to be Magistrates for each of the Presi- 
dency-towns, and shall appoint one of such persons to be 

Chief Magistrate for each such town. 
Auy two or more of such persons may (subject to the rules made by the 
Chief Magistrate under the power hereinafter conferred) sit together as a 


Bench. 


19. Every Presidency Magistrate shall exercise jurisdiction in all places 
within the Presidency-town for which he is appointed 
and within the limits of the port of such town and of 
any navigable river or channel leading thereto, as such 
limits are defined under the law for the time being in force for the regulation 
of ports and port-dues. 

See Calcutta Port Act, IIT of 1890, and the Indian Ports eict, XII of 1875. 


of their 


20. Every Presidency Magistrate in tho Town of Bombay shall exer- 
eise all jurisdiction which, under any law in force 
immediately before the first day of April, 1877, was 
exercised in that town by the Court of Petty Sessions : 

Provided that appeals under the law for the time being regulating the 

municipality of Bombay shall lie to the Chief Magistrate only. 


Act IV of 1877, s. 8, last para., and s. 9, last para. The lst day of April 1877 was when Act 
IV of 1877 came into force. 


21. Every Chief Magistrate shall exercise within the local limits of his 
jurisdiction all the powers conferred on him by this 
Chief Magistrate. 5 AS : , 
Code or which by any law or rule in force immediately 
before this Code comes into force are required to be exercised by any senior 
or Chief Magistrate, and may, from time to time, with the previous sanction of 
the Local Government, make rules consistent with this Code to regulate— 


__ (a) the conduct and distribution of business and the practice in the Courts 
of the Magistrates of the town ; 
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(6) the times and places at which Benches of Magistrates shall sit ; 
(c) the constitution of such Benches ; and 


(dq) the mode of settling differences of opinion which may arise between. 
Magistrates in Session. 


e 
The following rules were issued in Bombay under s. 9 of the Presidency Magistrates’ Act : 

1. Hours of Business.—The Magistrates will sit ordinarily from 11 A.M. to5 p.m. The sum- 
mons office opens at 10 A.M. The holidays are the same as those entered in the Government list, 
subject to special arrangement to be made by the Magistrates in communication with the Chief 
Magistrate for the despatch of emergent business. 

2. Applications for Process.--Ordinary applications for process are to be made to the Magis- 
trates on their first taking their seats on the Bench n the morning. 

3 Professional gentlemen applying on behalf of their clients for the issue of any process 
are requested to furnish the summons clerk with a draft of the charge they wish to be entered on 
the process. In important cases much time will be saved, if the complainant be provided with a 
written information, setting forth the grounds on which the application may be based. 

4. Order of Tearing Charges.— Cases will be taken, as far as practicable, in the following order : 

1st.—Night charges, and prisoners in custody. 

2nd.-—Summons and warrant cases, subject to any cases being specially appointed for a parti- 
cular hour. 

5. Court Business to be transacted in Person.—- All business with the Magistrates should gene- 
rally be transacted in person, or by counsel, attorney, or‘pleader. The Magistrates cannot 
undertake to reply to written communications, 

6. The chief clerk cf the Courtand the clerk to each Magistrate will be at all times ready to 
furnish information as to the course of business. 

7. Copies of Records.—Copics of irecords in the Presidency Magistrate’s Court will be granted 
to persons authorized to receive the same upon payment of the copying and examining fee calcu- 
lated at the rate of five annas per folio of 90 words or fraction of 90 words; provided that the 
minimum for any copy or extract will be five annas, 

Prisoners will be granted, as a matter of right, copics of records, at the rate of two annas per 
folio of 90 words or fraction of 90 words. . 

8. Written applications for copies of records may be presented on any Court-day to the chief 
clerk between the hours of 11 A.M and 3 P.M. 

9. Allapplications for copics will be registered and attended to strictly according to tho order 
of their presentation. 

10. If the chief clerk sces no objection to granting the copy, he will initial and date the 
application, and cause the copy to be made. If he sees reason to object to the application, he will 
take the orders of the Magistrate. 

11. No suitor or pleader will be allowed to make copies of records either personally or by his 
agent. or clerk. 

12. No copy will be delivered to the party applying for it until the regulated charge has 
been paid. 

13 The correctness of the copies shall be certified by the Magistrate, if required. All cor- 
rections made in a copy should he verified. 

14. Mayistrates.--In Fort Courts, the Chief Magistrate will, on Wednesdays and Fridays, 
hear summons cases, and the Junior Magistrate will hear them on Tuesdays and Thursdays, 
The Magistrate of the Girgaon Court will hear such cases daily. 

15. It shall be the duty of cach Junior Magistiate to inform the Chief Magistrate of any 
stress of business in his Court, and thercupon the Chief Magistrate shall provide for such distribu- 
tion or transfer of cases amongst the three Magistrates as will make it impossible for the disposal 
of any one case to be unduly delayed by stress of work in a particular case. 

16. Each Magistrate shall keep in presc.ibed form a return of all warrant and complaint cases 
which have been adjourned more than thrice, showing in each case the alleged facts of the charge ; 
the way in which the first appearance of the accused 1s obtained,—i.¢., by summons or warrant; the 
way in which the subsequent appearance of the accused was secured,--i.¢., by custody or bail, and 
in case of inability to give bail, the amount of bail demanded ; the adjournments of the case ; the 
reason for such adjournments, and the final order for its disposal. 

17, The Jonior Magistrate shall submit such returns to the Chief Magistrate every weck. 

18. The Chief Magistrate shall, whenever he thinks proper, send for the record of any case 
decided by cither of the Junior Magistrates.—Bombay Gazette, 1881, p. 9. 


The following rules are in force in the Court of the Presidency Magistrates at Calcutta. 
- 1, The Honorary Presidency Magistrates shall sit in the rotation arranged by the Chief 
agistrate. 
». The Honorary Presidency Magistrates shall try only such cases as may be referred to them 
by the Chief Magistrate or by his orders. ; 

3. The Honorary Presidency Magistrates shall ordinarily open their Courts at noon, and rise 
at 5 Pp. M. on the dates fixed by the Chief Magistiate. A special bench may however, be convened 
on any other day or any other hour by the Chief Magistrate. 

4, A Bench shall ordinarily be composed of not less than three Magistratcs, when they are all 
Honorary Magistrates ; or of two when one of them is a Stipendiary ; but the Chief Magistrate 
may, in his discretion, permit any two Honorary Presidency Magistrates to proceed with the hear. 
ing and disposal of cases. . 

5. The Chicf Magistrate may, should he deem it desirable, appoint any Honorary Presidency 
Magistrate sitting singly to be a Court, and on business being sent to him by the Chief Magistrate, 
he shall dispose of the same, but not otherwise. 
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6. Should any Honorary Presidency Magistrate named for attendance on a Bench fail to be 
resent on the appointed day, the Chief Magistrate may, in his discretion, cither summon another 
Ma viatrats, or direct that the Bench should proceed without the absent member. 

7. The Stipendiary Magistrates shall be ex-oficio members of Benches ; the Chief Magistrate 
shall, if present, officiate as Chairman; in his absence, the Junior Stipendiary Magistrate shall if 
sitting officiate as Chairman. In the absence of both the Stipendiary Magistrates, the Chief 
Magistrate shall nominate the Chairman. , 


8. The Chairman shall conduct the proceedings of the Court and exercise all the functions in 
that behalf usually exercised by a Stipendiary Magistrate when sitting singly. He will decide 
upon the admissibility of evidence, and: maintain order in the Court, but it shall be open to any 
member of the Bench to put questions to the witnesses either dircct or through the Chairman as tho 
latter may deem advisable and to suggest any matter for the Chairman’s consideration, 


9, Every member of a Bench shall have a voice in the finding and sentence. Ina Bench con- 
sisting of three members, the opinion of the majority shall prevail; when there are only two 
members, the Chairman shall have a casting vote. 


10. The Chairman shall himself ordinarily record the evidence and judgment in cases where 
a record of evidence and judgment is necessary ; but such duty may, with his consent, be perform- 
ed by any of his colleagues, or the evidence and judgment may be taken down by the Registrar of 
the Court at the dictation of tho Chairman. 


11. A Bench may hold one or more adjourned sittings, should it be necessary to do so for 
the disposal of business or of part-heard cises ; but it shall be open to a Bench at the close of each 
sitting either to refer unheard cases back to the Chief Magistrate for disposal, or to postpone them 
to some other day as may be most convenient, but adjournments should be, as far as possible, de die 
in diem. 


12. Any part-heard case adjourned by a Bench composed of three Mayistrates may be pro- 
ceeded with on the day fixed for the adjourned hearing before any two of the said Magistrates ; 
pees always that the accused person or persons give his or their consent. All subsequent 
earings of the case, where further adjournments are necessary, shall be before the same two 
Magistrates. 


13. sAny part-heard case may be sent back to the Chief Magistrate for disposal, should it 
appear unsuited for trial by a Bench.—Caleutta Gazette of the 4th July 1881, Part I, p. 148. 


H.— Justices of the Peace. 
22. The Governor-General in Council, so far as regards the whole 
or any part of British India outside the Presidency- 
roaustices of the Peace towns, and every Local Government, so tar as regards 
the territories subject to its administration (other than 
the towns aforesaid’, 
may, by notification in the official Gazette, appoint such European British 
subjects as he or it thinks fit to be Justices of uhe Peace within and for the 
territories mentioned in such notification. 


This section is taken from Act II of 1869, s. 3. 

Under s. 443 no Magistrate, unless he is a Justice of the Peace, and (except in the case of a 
District Magistrate or Presidency Magistrate) unless he is a Magistrate of the first class and an 
European British subject shall inquire into or try any chayre against a European British sub- 
ject ; and under s. 444 no Judge presiding in a Court of Session except the Sessions Judge shall 
exercise jurisdiction over,a HKuropean British subject unless he himself is an Kuropean British 
subject, and if he is an Assistant Sessions Judge unless he has held the office for at least three years 
and has becn specially empowered in this behalf by the Local Government. But under s. 445 
any Magistrate may take cognizance of an offence committed by a Kuropean British subject in 
any case in which he could take cognizance of a like offence if committed by any other person 
Poe that if he issues process for compelling his appearance, such process must be returnable 

efore a Magistrate duly qualified to enquire into and try the case. 


District Magistrates are év-officio Justices of the Peace whether European British subjects or 
not.—Sec. 25, post. 


23. The Governor-General in Council or the Local Government, so far 
as regards the town of Calcutta, 
and the Local Government, so far as regards the 
towns of Madras and Bombay, 
may, by notification in the official Gazette, appoint to be Justices of the 
Peace within the limits of the town mentioned in such notification any persons 
resident within British India and not being the subjects of any foreign State 
whom such Governor-General in Council or Local Government (as the case 
may be) thinks fit. 
See Act II of 1869, s. 4, 
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24. Every person now acting as a Justice of the Peace within and for, 

any part of British India other than the said townse 

present Justicesof the under any commission issued by a High Court, shall be 

. deemed to have been appointed under section 22 by the 

Governor-General in Council to act as a Justice of the Peace for the whole of 

British India other than the said towns. 

Every person now acting as a Justice of the Peace within the limits of any 

of the said towns under any such commission shall be deemed to have been 
appointed under section 23 by the Local Government. 


See Act II of 1869, s. 10. 


29. Invirtue of their respective offices, the Governor-General, tho 

Ordinary Members of the Council of the Governor- 

Justices of Gencral, the Judges of the High Courts and the Re- 

corder of Rangoon are Justices of the Peace within and 

for the whole of British India, [ ‘Sessions Judges and District Magistrates 

are Justices of the Peace within and for the whole of the territories administered 

by the Local Government under which they are serving,”’—Act LI of 1884, 

sec. 1], and the Presidency Magistrates are Justices of the Peace within and for 
the towns of which they are respectively Magistrates. 


See 13 Geo. III, s. 63, s. 38; Act X of 1875, 8.152; Act IV of 1877, 8. 8, and ss. 443, 444 and 
445, post. « 


F—Suspension and Removal. 


26. All Judges of Criminal Courts other than the High Courts estab- 
lished by Royal Charter, and all Magistrates, may be 
Suspension and - e 5 
moval of Judges and suspended or removed from office by the Local Govern- 
Magistrates. 
Provided that such Judges and Magistrates as now are liable to be suspend- 
ed or removed from office by the Governor-General in Council only shall not be 
suspended or removed from office by any other authority. 


The word ‘ removed’ isa technical term implying dismissal from the Bench, and docs not 
include such administrative measures as removals or transfers of officers from one place to another. 
—Madras Notisication, 10th August 1874. 


27. The Governor-General in Council may suspend or remove from 
sasssneten And-weme: Olle my Justice of the Peace appointed by him, and 
val of Justices of the the Local Government may suspend or remove from 
Peace. i] 4 e , 2 e ° 
office any Justice of the Peace appointed by it. 


CHAPTER ITI. 
Powers oF Courts. 


A.— Description of Offences cognizable hy each Court. 


28. Subject to the other provisions of this Code, any offence under the 
Indian Penal Code may be tried by the High Court or 
copences under, Penal (jourt of Session or by any other Court by which such 
offence is shown in the eighth column of the second 

Schedule to be triable. 


: re fa other provisions of this Code, see ss. 193, 194, &c., infra. Soe Emp. v. Kharga, 1. L. R. 
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29. Any offence under any other law shall, when any Court is men- 
tioned in this behalf in such law, be tried by such 
Offences under other (oyrt. 


oon When no Court is so mentioned, it may be tried by 
the High Court or by any Court constituted under this Code : Provided that 
(a) no Magistrate of the first class shall try any such offence which is 
punishable with imprisonment for a term which may exceed seven years ; 
(b) no Magistrate of the second class shall try any such offence which is. 
punishable with imprisonment for a term which may extend to three years ; and 
(c) no Magistrate of the third class shall try any such offence which is 
punishable with imprisonment for a term which may extend to one year. 


Compare s. 8, para. 1, of Act X of 1872. The clause forbidding Magistrates of the first class 
to try offences ander special or local laws. which are punishable with imprisonment fora term which 
may exceed seven years, is new. Such grave offences should be tried by a higher Court. 


As to whether the offences here mentioned are bailable or not, or whether the offenders may be 
arrested without warrant or not, see Schedule IT, ‘‘ Offences against other Laws.” 


Under s. 184, post, offences against Railway, Telegraph, Post Office, Arms and Ammunition 
Acts are made triable in Presidency-towns whether the offence is stated to have been committed 
there or not. 


No Magistrate other than a Presidency Magistrate, or than a Magistrate whose powers are not 
less than those of a Magistrate of the second class, shall try any offence under the Indian Railway 
Act 1890,—Act TX of 1890, s. 183. 

Offences punishable under the Indian Registration Act ITI of 1877 (amended by Act XII of 1879, 
gs. 106), are triable by any Court or officer exercising powers not less than those of a Magistrate of 
the secoed classt-s 83. See Emp. v. Krishna, I. L. R. 7 Mad. 347. 

Under Ac@#X of 1872 it was held, thats. 8, cl. 2, ousted the jurisdiction of a second class Magis- 
trate to try an offence punishable under s. 80 of the Registration Act (VIIT of 1861).—Aad. H.C, 
Pro., 20th March, 1876. Sve, as to the effect of ». 8 of Act X of 1872 with regard to jurisdiction, 
Emp. v. Achi, I. L. R. 2 Mad. 161. 





80. In the territories respectively administered by the Licutenant- 
Governor of the Punjab and the Chief Commissioners of 
Oudh, the Central Provinces, British Burma, Coorg and 
Assam, and in those parts of the other Provinees in 
which there are Deputy Commissioners or Assistant Commissioners, the Local 
Government may, notwithstanding anything contained in section 29, invest the 
District Magistrate with power to try as a Magistrate all offences not punishable 
with death. 


This section corresponds with the first part of s. 36 of Act X of 1872. The provisions of that 
section as to scntences are incorporated ins. 34, post; and thog us to confirmation, &c., of sentences, 
jn s. 380, para. 1. 


An officer invested with powers under this section is competent to pass a sentence of trans- 
portation for seven years instead of awarding a sentence of imprisonment.—Jn re Boodhooa, 9 W. BR. 
(I. B.) Cr. 6. See Bahadur, Punj. Ree. p. 23. He cannot try an offence punishable with death.— 
Emp. v. Gurdit Sing, Punj. Rec. 1891, p. 8. 


_ The powers under this section are vested in the Deputy Commissioners of the following districts 
viz.:—Darjecling, Julpigori, Cachar, Sonthal Pergunnahs, Hazareebagh, Lohardugga, Singbhoom, 
Maunbhoom, Goalpara, Kamroop, Durrung, Nowgong, Seebsaugur and Luckimpore.— Calcutta 
Gazette, 1873, p. 67. 

All Deputy Commissioners in the Districts of the Jhansie Division were invested with power to 
try as a Magistrate all offences not punishable with death, ana to pass sentence of imprisonment for 
a term not excecding seven years, including such solitary confinement as is authorized by law, or of 


pee or whipping, or any combination of those punishments authorized by law.—N. W. P. Gazette, 
o, p. 3. 


As to Oudh, see Oulh Gazette, 1873, p. 1. 
In Districts of the Punjab where Reg. IV of 1887 (Frontier Crimes) is in force the Local Govern- 


ment may appoint an additional Magistrate whose procedure in certain respects is revulated b 
that Regulation.—See ss.5,6&7. : DOCH a8) PCS y 


Suge eae 8. a re It ee aoe zoe that “ District Magistrate,” in that section, in- 
agistrate empowered under this section.—R Lv. J iL. R. P 
56: (8 CO ak p 8 section ongat v. Emp., 1. l. R. 9 Cal. 513, 


In the case of Emp. v. Paramanund, 13 C. L. R. 375: (8. 0.) 1. L. R. 10 Cal. 85, where a 
Deputy Commissioner, specially empowered under this section, proceeded to try a charge, under 


Offences not punish- 
able with death. 
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s. 304 of the Indian Penal Code, of culpable homicide not amounting to murder, there being some 
evidence which would, if believed, have supported a charge of murder, but which the Court did not 
consider sufficiently strong to warrant such a charge, the Sessions Judge, to whom the sentence was 
submitted for confirmation, referred the matter to the High Court to have the sentence set aside, and 
the Deputy Commissioner directed to commit the case to the Sessions. The High Court held that, 
having regard to the provisions of s. 209, post, which empowers a Magistrate holding an inquiry to 
try the case himself if he thinks that only an offence within his jurisdiction has been committed, 1t 
was not possible to say that the Court had acted without jurisdiction, merely because there was 
some evidence which, if believed, would substantiate a charge of murder. 1ere there is such 
evidence, however, an officer empowered under this section incurs a grave responsibility if he tries 
the case himself. See notes to s. 294, post. 


A District Magistrate empowered under this section, in trying a case which but for his special 
powers he would be bound to commit to the Court of Sessions, should be guided by the procedure 
id downin Chap. X XI, post. 


B.—Sentences which may be passed by Courts of various classes. 


31. 


Sentences which High 
Courts and Sessions 
Judges may pass. 


A High Court may pass any sentence authorized by law. 

A Sessions Judge, Additional Sessions Judge or Joint 
Sessions Judge may pass any sentence authorized b 
law ; but any sentence of death passed by any ach 
Judge shall be subject to confirmation by the High Court. 

An Assistant Sessions Judge may pass any sentence authorized by law, ex- 
cept a sentence of death or of transportation for a term exceeding seven years 
or of imprisonment for a term exceeding seven years; but any sentence of im- 


prisonment for a term exceeding four [Act X of 1886, s. 1] years and any 
sentence of transportation [ Act X of 1886, s. 1] passed by an Assistant Seasions 
Judge shall be subject to confirmation by the Sessions Judge. = 


The second paragraph of this section is taken from s. 15, para. 1, and s. 17 of Act X of 1872. A 
similar provision as to confirmation of a sentence of death was contained in s. 196 of the same Act. 
As to the last clause, see s. 18 of Act X of 1872. 

A Joint Sessions Judge cannot, it has been held in Bombay, exercise the powers of a Sessions 
Judge under Chap. XXXII, post, which deals with Reference and Revision.—IJn re Musa Asmal, 
I. L. R. 9 Bom. 164. 

Under s. 59 of the Indian Penal Code, in every case in which an offender is punishable with im- 
prisonment for aterm of seven years or upwards, it shall be competent to the Court, which sentences 
such offender, instead of awarding sentence of imprisonment to sentence the offender to transporta- 
tion for a term not less than seven years, and not exceeding the term for which by that Code such 
offender is liable to imprisonment. 

As to appeals from Assistant Sessions Judges and from Courts of Session, see ss. 408, 410, infra, 
and Rongai v. Emp., I. L.R. 9 Cal. 513: (S. C.) 12 C. L. RB. 500. 


32. The Courts of Magistrates may pass the fol- 
lowin g sentences, namely :— 


Sentences which Ma- 
gsistrates may pass. 


(a) Courts of Presidency Magis- 
trates and of Magistrates of the first 
class : 


(0) Courts of Magistrates of the 
second class : 


(c) Courts of Magistrates of the 
third class. 


Imprisonment for a term not exceed- 
ing two years, including such solitary 
confinement as is authorized by law : 

Fine not exceeding one thousand 
rupees ; 

Whipping. 

Imprisonment for a term not exceed- 
ing six months, including such solitary 
confinement as is authorized by law ; 

Fine not exceeding two hundred 


gy ; 
hipping. 
Imprisonment for a term not exceed- 


ing one month ; 
Fine not exceeding fifty rupees. 


The Court of any Magistrate may pass any lawful sentence, combining any 
of the sentences which it is authorized by law to pass. 


H, CORP 


2 


18 CRIMINAL PROCEDURE. _ [PART III. 


No Court of any Magistrate of the second class shall pass a sentence of 
whipping unless he is specially empowered in this behalf bv the Local Govern- 
ment. 


‘Imprisonment’ means imprisonment of either description as defined in the Indian Penal Code, 
Act XLV of 1860—General Clauses Act I of 1869, s. 2, cl. 18. It is of two kinds: rigorous, that is to 
say, with hard labour; and simple. Sees. 53 of the Penal Code. 


Upper Burmah :—As to persons who may pass a sentence of whipping, see Reg. V of 1892, 
Sched. (IV) set out in Appendix. pping g 


As to the execution of the punishment of whipping see ss. 390—396, post, and the Whipping 
Act, VI of 1864. 


A person appointed a Magistrate of the second class under Act X of 1872 is incompetent, not- 
withstanding s. 2 of this Act, to pass a sentence of whipping unloss he has been specially empower- 
ed to do so under this section (32).—Emp. v. Bhagvanti Ravji, I. L. R. 7 Bom. 303. 

Solitary Conyinement.—The Penal Code contains the following provisions : 

Section 73.—Whenever any person is convicted of an offence for which, under this Code, the 
Court has power to sentence him to rigorous imprisonment, the Court may, by its sentence, order 
that the offender shall be kept in solitary confinement for any portion or portions of the imprison- 
ment to which he is sentenced, not exceeding three months in the whole, according to the follow- 
ing scale, that is to say — 

A time not exceeding one month, if the term of imprisonment shall not exceed six months ; 

A time not exceeding two months, if the term of imprisonment shall exceed six months, and be 
less than a year. 

A time not exceeding three months, if the term of the imprisonment shall exceed one year. 

Section 74.—In executing a sentence of solitary confinement such confinement shall in no case 
exceed fourtcen days at a time, with intervals between the periods of solitary confinement of not less 
duration than such periods ; and when the imprisonment awarded shall exceed three months, the 
solitary confinement shall not exceed seven days in any one month of the whole imprisonment award- 
ed, with intervals between the periods of solitary confinement of not less duration than such period. 


Ice cases ef simple imprisonment ordered as a process for enforcing the payment of a fine, the 
general rulé; of ss. 32 and 33 are applicable. The principle of s. 67 of the Penal Code, as amended 
by Act eau is 1882, is unaffected by Chap. XXII, post, of this Code. See Emp. v. Ashgar Ali, 
I. L. R. e e 


1t is not illegal, it has been held, to impose solitary confinement in summary trials under Chap. 
XXII. Section 262, post, only limits the imprisonment to a term of three months. It does not 
interfere with a Court’s powers under s, 73 of the Penal Code to order solitary confinement, or with 
the similar powers given by s. 32 (a) of this Code.—Emp. v. Annu Khan, I. L. R. 6. All. 83. 


33. The Court of any Magistrate may award such term of imprisonment 
in default of payment of fine as is authorized by law in 


P ea i pn apaes ai case of such default: Provided that the term is not 
enc me. ae ; : 
saan in default or fine. in excess of the Magistrate’s powers under this Code : 


Provided also that in no case decided by a Magistrate where imprisonment 
has been awarded as part of the substantive sentence 
shall the period of imprisonment awarded in default of 
payment of the fine exceed one-fourth of the period of 
imprisonment which such Magistrate is competent to inflict as punishment for 
the offence otherwise than as imprisonment in default of payment of the fine. 

The imprisonment awarded under this section may be in addition to a 
substantive sentence of imprisonment for the maximum term awardable by the 
Magistrate under section 82. 


Section 64 of the Indian Penal Code, as amended by Act VIII of 1882, 3 2, provides, that in 
every case of an offence punishable with imprisonment as well as fine in which the offender is sen- 
tenced to a fine, whether with or without imprisonment, and in every case of an offence punishable 
with fine only in which the offender is sentenced to a fine, it shall be competent to the Court which 
sentences such offender to direct, by the sentence, that, in default of fine, the offender shall suffer 
imprisonment for a certain term, which imprisonment shall be in excess of any other imprisonment 
to which he may have been sentenced, or to which he may be liable under a commutation of sen- 
tence ; and section 65 of the same Code provides, that the term for which the Court directs the 
offender to be imprisoned shall not exceed one-fourth of the term of imprisonment which is the 
maximum fixed for the offence, if the offence be punishable with imprisonment as wellas fine. If the 
offence be punishable with fine only (the imprisonment which the Court imposes in default of pay- 
ment of the fine shall be simple under Act VIII of 1882, s. 3), the term for which the Court directs 
the offender to be imprisoned, in default of payment of fine, shall not exceed the following scale, 
—that is to say, for any term not exceeding two months when the amount of the fine shall not 
exceed fifty rupees, and for any term not exceeding four months when the amount shall not exceed 
one hundred rupees, and for any term not exceeding six months in any other casc.—S. 67. 


as to certain 
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Then by the General Clauses Act, I of 1868, s. 5, it is enacted that the provisions of ss. 63to 70, 
both inclusive, of the Indian Penal Code shall apply to all fines imposed under the authority of 
any Act thereafter to be passed, unless such shall contain an express provision to the contrary. 
That proviso is reproduced in s. I of Act VIII of 1882. Accordingly, when an offence is punishable 
with imprisonment as well as fine, the imprisonment which can be awarded in default of payment 
of fine where there is a substantive sentence of imprisonment is, unless the Act creating the offence 
contains an express provision to the contrary, limited by s. 65 of the Indian Penal Code to one- 
fourth the maximum fixed for the offence, and further by s. 32 of this Code to one-fourth the 

eriod of imprisonment which the Magistrate is competent to inflict as a substantive sentence. 
But where the offence is punishable with fine only, a scale varying with the amount of fine which 
can be imposed is fixed by s. 67 of the Indian Penal Code. The imprisonment under that section 
must now be simple—Act VIII of 1882, s. 3. See Emp. v. Darba, I. L. R. 1 All. (F. B.) 461. 


Where, however, the offence is punishable with both fine and imprisonment, and the sentence 
is one of tine only, the imprisonment in default of such fine is limited by ss. 64 and 65 of the 
Indian Penal Code and the powers of the Magistrate under this section. 

‘“‘It may be admitted,” it was said, ‘‘ that in some few instances these sections (64, 65 and 67 of 
the Ponal Code as originally enacted) work an anomaly in that when fine alone is imposed as the 
punishment for an offence punishable with fine or imprisonment, or both, the term of imprison- 
ment to whichan offender may be sentenced in default of payment of the fino is less than could be 
awarded in default of payment of a fine of equal amount imposed for an offence punishable with 
fine only. Thus if for affray, an offence punishable with imprisonment or fine, or both, an offender 
be sentenced, under s. 160 of the Indian Penal Code, to a fine of Rs. 50, the imprisonment which 
can be awarded in default is limited to one-fourth of a month, while if an owner of land be convict- 
ed under s. 154 of the Indian Penal Code for omitting to give information of « riot, an offence 

unishable with fine only, and be sentenced to pay a fine of Rs. 50 only, he can be sentenced, in 
efault of payment, to imprisonment for two months” Ken now, as already stated, such imprison- 
ment can only be simple—Act VITI of 1882, s. 3)—per Full Bench.—Hmp. v. Darba, I. L. R.1AI. 461. 


P wae cannot be imposed in default of payment of fine.—Kanhussa v. Queen, I. L. R. 
& @ e 


Where prisoners were convicted of having commited an offence punishable under s. 160 
of the Indian Penal Code, and were sentenced to pay a fine of Rs. 25 each, or ip defayjt to 
be rigorously imprisoned for thirty days, the full term of foe under the gection,— it 
was held that, having regard to the provisions of s. 309 of Act X of 1872, the sentence was legal. 
The final clause, however, of that section—which was as follows: ‘‘ Where a person is sentenced to 
fine only, the Magistrate may award such term of imprisonment in default of payment of fine as is 
allowed by law, provided the amount does not exceod the Mayistrate’s powers under this Act ’— 
has been omitted from the present Code. The Court said :—‘‘lt appears to the High Court, that 
the proper construction of this clause (the final clause of s. 309) is as follows: If imprisonment and 
fine, and further imprisonment in default of payment of fine is the sentence, the imprisonment in 
default cannot exceed one-fourth of the period of imprisonment which the Magistrate is competent 
to inflict for tho offence ; but if the sentence is fine only, the imprisonment in default of payment 
may be the whole period of imprisonment which the Magistrate is competent to inflict for the 
offence.”—Reg. v. Muhamad Sahib, I. L. R. 1 Mad. 277. That case has, however, been, though not 
expressly, overruled by Emp. v. Darba, I. L. R. 1 All. (F. B.) 461. See Emp. v. Venkatesayadu, 
I. L. R. 10 Mad. 165. See also Karm Chand v. Emp., Punjab Rec., 1885, p. 78. 


Where the accused were sentenced by a Presidency Magistrate, under ss. 58 and 74 of the 
Bengal Excise Act, to a fine of Rs. 200 each, in default to three months’ imprisonment, and in 
addition to six months’ imprisonment, which was the maximum term that could be awarded under 
s. 74,—it was held, that the sentence of imprisonment was not in excess of the powers given to the 
Magistrate by s. 12 of Act IV of 1877, the imposition of the additional sentence of imprisonment 
not affecting the Magistrate’s power as fegarded the original sentence under s. 58.—tamn Chunder 
Shaw v. Emp., 1. L. R. 6 Cal. 575: (S. C.)8 C. L. R. 250. 


The following rules as to the discharge of prisoners confined in default of payment of a fine, 
on payment of such fine, are in force in the N.-W. Provinces :— 

(1) In all cases in which any offender isl sentenced to imprisonment in default of fine, he may 
pay or cause to be paid to the jailor of the jail in which he shall be so imprisoned the sum mention- 
ed in the warrant of commitment, or any portion thereof, and the jailor shall receive the same, and 
thereupon discharge such person, or make a deduction from the term of imprisonment proportion- 
ed to the amount paid, as the case may be. 

(2) The jailor shall certify to the Court from which the warrant issued all paoneus of fines, 
and shall remit to the Court all sums received in payment of fines, and on full execution of the 
sentence he shall return the warrant to the Court as directed by law.—N.-W. P. Gazette, 1878, p. 570. 

Where a prisoner was sentenced to imprisonment and fine, and in default of payment of the 
latter to a further term of imprisonment, and paid a portion of the fine, but, that fact not havin 
been communicated to the jailor, underwent the entire furthcr term of imprisonment,— it was hel 
that, under these circumstances, the Court had no power to order the fine to be refunded. —Reg, v. 
Natha Mala, 4 Bom. H. C. R., Cr. Cas., 37. 

Sections 69 and 70 of the Penal Code provide :—If, before the expiration of the term of im- 
prisonment fixed in default of payment, such a proportion of the fine be paid or levied that the 
term of eee suffered in default of payment is not less than proportional to the part of 
the fine still unpaid, the imprisonment shall terminate. 


; Illustration. 
A is sentenced to a fine of one hundred rupees, and to four months’ imprisonment in default 
of payment. Here, if seventy-five rupees of the fine be paid or levied before tho expiration of one 
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month of the imprisonment, A will be discharged as soon as the first month has expired. If seventy- 
five rupees be paid or levied ut the time of the expiration of the first month, or at any later time 
while A continues in imprisonment, A will be immediately discharged. If fifty rupees of the fine 
be paid or levied before fhe expiration of two months of the imprisonment, A will be discharged 
as soon as the two months are completed. If fifty rupees be paid or levied at the time of the 
expiration of those two months, or at any later time while A continues in imprisonment, A will 
be immediately discherged.— 8. 69. 

The fine, or any part thereof which remains unpaid, may be levied at any time within six years 
after the passing of the sentence, and if, under the sentence, the offender be liable to imprisonment 
for a longer penod than six years, then at any time previous to the expiration of that period ; and 
the death of the offender does not discharge from the lability any property which would, after his 
death, be legally liable for his debts.—8. 70. 

In cases of simple imprisonment ordered as a process for enforcing the payment of a finé, the 
general rules of ss. 32 and 33 are applicable, and the principle of s. 67 of the Penal Code as amend- 
ed by Act VIII of 1882, is unaffected by Chap. XXII, post, of this Code. See Emp. v. Asghar 
Ali, I. L. R. 6 All. 61. 


It is not illegal, it has been held, to impose solitary confinement in summary trials under Chap. 
XXII. Section 262, pos/, only limits the imprisonment to a term of three months. It does not 
interfere with a Court’s powers under s. 73 of the Penal Code to order solitary confinement, or 
with the similar powers given by s. 32 (a) of this Code.—KHinp. v. Annu Khan, I. L. R. 6 All. 83. 


34. The Court of a District Magistrate, specially empowered under section 
380, may pass any sentence authorized by law, except 
a sentence of death or of transportation for a term ex- 
ceeding seven years ; but any sentence of imprisonmont 
for a term exceeding four years, and any sentence of transportation, shall be 
subject to confirmation by the Sessions Judge. [Act X of 1886, s. 2.] 


As to powers of District Magistrates in case of proceedings against European British subjects, 
seo a. 443, 444 and 446, post, as amended by ss. 3, 4and 5 of Act III of 1884, Section 380, post, 
deals with he powers of a Sessions Judge to whom a sentence is submitted for confirmation. 


As to appeals, see s. 408, post. 


When a Deputy Commissioner’s order requires the sanction of the Sessions Judge, the High 
Court has no jurisdiction to entertain an appeal from it until it is sanctioncd—Reg. v. Sham Soon- 
der Dass, 20 W. R. Cr. 18. 

The latter part of this section refers to cases in which the sentence of imprisonment is a sentence 
of upwards of four years without reference to any additiona) sentence as to fine or whipping.—In 
re Shumsher Khan, I, L. R. 6 Cal. 624. See Emp. v. Chetin, Punjab Rec., 1889, p. 56. 


In the case of Emp. v. Parmanund, 13 C. L. R. 375: (S. C.) I. L. R. 10 Cal 85, where 
a Deputy Commissioner spec y spew eres under this section proceeded to try a charge, 
under s. 304 of the Indian Penal Code, of culpable homicide not amounting to murder, there 
being some evidence which would, if believed, have supported a charge of murder, but which the 
Court did not cunsider sufficiently strong to warrant such a charge, the Sessions Judge, to whom 
the sentence was submitted for confirmation, referred the matter to the High Court to have the 
sentence set aside and the Deputy Commissioner directed to commit the case to the Sessions. The 
High Court held that, having regard to the provisions of s. 209, post, which empowers a Magistrate 
holding an enquiry to try the case himself if he thinks that only an offence within his jurisdiction 
has been committed, it was impossible to say that the Court had acted without jurisdiction, merely 
because there was some evidence which, if believed, would Substantiate a charge of murder. Where 
there is such evidence, however, an officer cmpowcred under this section incurs a grave responsi- 
bility if he tries the case himself. Sec notes to s. 204, post. 


Confirmation by an additional Scssions Judge is not within the terms of the section.—Hunar 
v. Emp., Punjab Rec., 1884, p. 98. 


Under Punjab Reg. IV of 1887, Frontier Crimes, s. 7 (1), a sentence passed by a District 
Magistrate or additional District Magistrate in cases not punishable with death are not subject to 
confirmation. 


Higher powers of cer- 
tain District Magistrate. 


35. When a person is convicted, at one trial, of two or more distinct 

offences, the Court may sentence him, for such offences, 

Bentence in cases of to the several punishments prescribed therefor which 
conviction of several 1 ‘ , : is 

SHeAGes At Gus trial. such Court is competent to inflict: such punishments, 

when consisting of imprisonment or transportation, to 

commence the one after the expiration of the other in such order as the Court 

may direct. 

It shall not be necessary for the Court, by reason only of the aggregate 
punishment for the several offences being in excess of the punishment which it 
is competent to inflict on conviction of a single offence, to send the offender for 
trial before a higher Court : 
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: Provided as follows :— 
Maximum term 0 ‘~\ =~ no ease shall such pen be sentenced to im- 


punishment. F : 
prisonment for a longer period than fourteen years ; 

(b) if the case is tried by a Magistrate (other than a Magistrate acting under 
section 34), the aggregate punishment shall not exceed twice the amount of punish- 
ment which he is, in the exercise of his ordinary jurisdiction, competent to inflict. 

For the purpose of confirmation or appeal, aggrevated sentences passed 
under this section in case of convictions for several offences at one trial shall be 


deemed to be a single sentence. 


This section corresponds, with some slight verbal alterations, with s. 414 of Act X of 1872 (sce 
also Act X of 1875, s. 109, and Act IV of 1877, s. 13). The words ‘* in such order as the Court 
may direct ” at the end of the first paragraph, are new. 

The last clause as to appeal is taken from the judgment of the Bomhay High Court in the case 
of Reg v. Rama Bhiogowda, I. L. R.1 Bom, 222: cf. Reg. v. Gulam Abbas, 12 Bom. H. C. R. 147, 
a case decided under s 463 of Act X of 1872: and Emp. v. Hurudhone Tamuli, 30. L. R. 511. 

Splitting Offences :— A Magistrate is not entitled to split up an offence for the purpose of giving 
himself jurisdiction over the parts which he would not have hud over the whole, and thus deprive 
the prisoner of an appeal. —Emp. v. Abdul Kurtin, I. L. R. 4 Cal. 18. 

Section 71 of the Indian Penal Code (Act XLV of 1860), as amended by Act VIII of 1882, s. 4, 
provides, that where anything which is an offence is made up of parts, any of which parts is itself 
an offence, the offender shall not be punished with the punishment of more than one of his offences, 
unless it be so expressly provided ; that where anything is an offence falling within two or more 
separate definitions of any law in force for the time being by which offences are defined or 
punished, or when several acts of which one or more than dne would by itself or themselves con- 
stitute an offence constitute when combined a different offence», the offender shall not be punished 
with a more severe punishment than the Court which tries him could award for any one of such 
offences. See Reg. v. Abdool Azeez, 7 W. R. Cr. 59: Emp. v. Pir Mahomed, I. L. BR. 10 Bom. 254. 

The direction that a sentence of imprisonment in one case is to run froin tit date ef the 
expiration of the sentence in a previous case should appear in the body of the sentence®and should 
also be inserted in the warrant.— Mad, H.C. Pro., 23rd December 1873; Weir, p. 18. 

Yhis section, like s. 314 of Act X of 1872, does not embrace the case of separate trials held on 
the same day for separate offences committed by the same person, but has reference only to the con- 
viction of the accused person of two or more offences at one trial.-- Wad. H.C. Pro., ath June 1879, 

ere a@ person who bas been ‘ previously convicted’ is convicted at one time of two or more 
offences, he may be punished with one, but only one, whipping in addition to any other punishment 
to which under this section he may be liable.—Nassir v. Chunder, 9W. R. Cr. 41. But where 
@ person who has not been ‘ previously convicted ’ is convicted at one time of two or more offences, 
itis illegal to sentence him to whipping for one of those offences in addition to imprisonment or 
fine for the other or others ; but it is not illegal to sentence him to one whipping in liu of all 
other punishments.—Jbid. See also Rutfon Bewa v. Buhur, 14 W. R. Cr. 7, and Reg. v. Kantiram 
and Meckeer, 1 W. R. Or, 24. 

Where a person is convicted in two cases by two different tribunals, and on appeal the conviec- 
tion in the first case is set aside, the imprisonment underzone should be reckoned as imprisonment 
under the sentence passed on the second conviction.— Mud. H.C. Pro., 15th February 1879. 


It should be borne in mind that, under s, 233, for every distinct offence of which any person 
is accused, there must be a separate charge, and every such charge must be tried separately except 
in the cases mentioned in ss, 234, 2359236 and 239. See the notes to s. 233 and to the sections 
referred to therein. 

Where a person who is accused of several offences of the same kind is tried for each of such 
offences separately by a Magistrate, the aggregate punishment which such Magistrate can inflict on 
him, in respect of such offence, is not limited to twice the amount which he is by his ordinary juris- 
diction competent to inflict, but sach Magistrate can inflict on him for each offence the punishment 
which he is by his ordinary jurisdiction competent to inflict.—Jn re Daulatia, I. L. R. 8 Al. 305 
(Full Bench). There a person accused of theft on the Ist August, and of house-breaking by night 
in order to steal on the 2nd August, both offences involving a stealing from the same person, was 
charged and tried by a Magistrate of the first class at the same time for such offences, and sen- 
tenced to rigorous imprisonment for two years for each of such offences. Tho Full Bench held, 
that the joinder of the charges was regular under s. 453 of Act X of 1872 (s. 234 of this Code), 
and that the punishment was within the limits prescribed by s. 314. 

In Calcutta in a recent. case it has been held by a Full Bench (TOTTENHAM J., dissenting) over- 
ruling Lokenath Sircar v. Kmp., I. GU. R. 11 Cal. 349, that separate sentences passed upon persons 
for the offences of rioting and grievous hurt are not legal when it is found that such persons indivi- 
dually did not commit any act which amounted to voluntarily causing grievous hurt, but were 
guilty of that offence only under s. 149 of the Penal Code.—Nilmoney Poddur ve kmp., 1. Ry 
16 Cal. 442 (F. B.)—See Reg. v. Durzoolla, 9W. R. Cr. 33: Queen v. Dina Sheikh, 10 W. RR. Cr, 
63: Queen v. Shahabut Sheikh, 13 W. R. Cr. 42: and Emp. v. Jubdar Kazi, 1. L. R. 6 Cal. 718 : 
(S. C.) 8 C. L. R. 390. 

In Emp. v. Ram Partab, 1. L. R.6 All. 121, StRatGut, J., had come to a similar decision, 
but that was dissented from by BRropyuksT, J., in Emp. v. Dunyar Singh. I. LR. 7 All. 29; by 
Ener, C. J., and Bropuurst, J., in Emp. v. Bisheshur, 1. L. R.9 All. 645, and by MaHMoon, 
J., in Emp. v. Wuzir Jan, 1. L. R. 10 All. 58. Subsequently STRAIGHT and BropHurst, JJ., 
held that under ss, 35 and 235 of the Code of Criminal Procedure a Magistrate might legally pass 
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a separate sentence of 2 years’ rigorous imprisonment and fine under each of the ss. 379 or 380 and 
554 of the Penal Code for house-breaking in order to the commission of theft and theft, the two 
Ce ee part of the same transaction and being tried together.—Emp. v. Zor Singh, I. L. R. 

In Madras sentences under s. 457 of the Penal Code of hoarse Drang by night in order to 
commit an offence (mischief and assault) and also under scctions 426 an 330 for he offences of 
mischief and assault, the offences forming one transaction were held to be legal_—Emp. v. Nirichan, 
I. L. R. 12 Mad. 36. 

So in Bombay sentences for house-breaking by night with intent to commit theft and for theft 
in a dwelling-house—the two offences being a of the same transaction—were held to be legal.— 
Emp. v. Sukharam Bhau, 1. L. R. 10 Bom, 493. 


A conviction under the Indian Penal Code, and also under a special law, is illegal.—Reg. 
v. Hussain Ali, 5 All. H. C. R. 49. 


It is an irregularity on the part of an Assistant Judge not to pass a separate sentence for 
each offence of which a prisoner has been found guilty, but it is not in itself an error of defect 
in consequence of which the High Court can reverse or alter the sentence.—Reg. v. Vinayek 
Trimbak, 2 Bom. H. C. R. 414: Reg. v. Murar Trikam, 5 Bom. H. C. R. Cr. 3: Emp. v. Wuzir 
Jan, I. L. R. 10 All. 58. 


A person convicted of an offence after a@ previous conviction is not convicted of distinct 
offences within the meaning of the section.—Emp. v. Khulak, I. L. R. 11 All. 398. 


Under this section sentences of imprisonment cannot be passed so as to run concurrently.— 
Emp, v. Wuzir Jan, 1. L. R. 10 All. 58.—Emp. v. Pir Mahomed, I. L. R. 10 Bom. 254. 
C—Ordinary and Additional Powers. 


36. All District Magistrates, Subdivisional Magistrates and Magistrates 
of the first, second and third classes have the powers 
heremafter respectively conferred upon them and 
specified in the third Schedule. Such powers are called 


“ ordinary powers.” 
The orthnary powers of Magistrates of all classes wero described in ss. 22, 24, 26, 28 and 30 
of Act X of 1872. These powers are now specified in Schedule III of this Code. 
As to powers of Magistrates in Upper Burmah see Reg. VII of 1886, Schedules VI and XXII. 


Criminal cases in the Punjab against ree ba or Native soldiers can only be taken up by 
Magistrates of the first class.— Punjab Gazette, 1880, Part III, p. 77. 


Upper Burmah :—For powers of Magistrates in Upper Burmah (except the Shan States) See 
Reg. V of 1892, Sched. (IV) set out in Appendix. 


37. In addition to his ordinary powers any Subdivisional Magistrate or 
any Magistrate of the first, second or third class may 
Additional powers be invested by the Local Government or the District 
conferrible on Magis- . . ; 
Praton. Magistrate, as the case may be, with any powers speci- 
fied in the fourth Schedule as powers with which he 

may be invested by the Local Government or the District Magistrate. 


The power of the Local Government to invest Magistrates of the first, second, or third class 
with special powers was conferred by ss. 23, 25, 27 and 29 of Act X of 1872. The additional powers 
with which Mofussil Magistrates may be invested are now specified in Schedule IV to the Code. 

In the Punjab, Magistrates conferring powers on their subordinates should report to the Chief 
Court.—Punjab Gazette, 1873, p. 75. 

Under the authority vested in him by s. 29 of Act X of 1872, the Governor of Madras was 
pleased to confer on every Magistrate of a district, cxercising the powers of a Magistrate of the 
first class, the power of summary trials which was vested in the Magistrate of the District by s. 222 
(s. 263 of this Code) of the same Act. —Madras Gazette, 1874, p. 1182. 


As to power of the Local Government to confer magisterial powers on Police-officers in the 
Salween and Arakan Hill Districts, see Act XI of 1889, s. 101. 


Upper Burmah :—For powers of Magistrates in Upper Burmah (except the Shan States) See 
Reg. V of 1892, Sched. (IV) set out in Appendix. 


38. The power conferred on the District Magistrate by section 37 shall 
Control of District be exercised, subject to the control of the Local Gov- 


Magistrates’ investing ernment. 
power, 


Ordinary powers of 
Magistrates. 


D.— Conferment, Continuance, and Cancellation of Powers. 
39. In Cones powers under this Code, the Local Government may 
y order empower persons specially by name or in virtue 
of their office, or pee of officials generally by their 
official titles. 


‘ Mode of conferring 
powers. 
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Every such order shall take effect from the date on which it is communi- 
cated to the person so empowered. 


The first paragraph of this section corresponds with s. 43 of Act X of 1872, The last para- 
graph isnew. See Jn re Mahomed Ishak, 1. L. R. 6 Cal. 476. 


The persons holding the office of Cantonment Magistrate at Mhow, Morar, Nowgong and 
Neemuch were, under s. 43 of Act X of 1872, invested with the powers of a Magistrate of the 
District within the limits of their respective Cantonments.—G'azelte of India, 1875, p. 198. 


On the 8th August 1884, a Magistrate of the second class began an enquiry in a case in which 
several persons were accused of rioting and of voluntarily causing grievous hurt. On the 6th 
September, the powers of a Magistrate of the first class were conferred on the Magistrate by an 
order of Government, which was communicated to him on the 8th September. On the 9th Sep- 
tember, the case for the prosecution having closed, the Magistrate framed charges against each of 
the accused under ss. 323 and 325 of the Penal Code, recorded the statements of the accused and 
the evidence for the defence, and, on the 10th September, convicted the accused of all the charges, 
passing upon each of them, in respect of each charge, sentences which he could pass as a Magistrate 
of the first class, but could not have passed asa Magistrate of the second class. On appeal, the 
Sessions Judge, on the ground that the prisoners had committed, the offence described in s. 148 of 
the Penal Code, held that the sentences passed by the Magistrate were illegal as being inconsistent 
with the provisions of s. 71 of the Penal Code, pee 2and 4; and he accordingly reduced the 
sentences of imprisonment, which the Magistrate ha ee to the maximum of imprisonment 
which the Magistrate could have inflicted under s. 148. It was held by the Full Bench (PETHERAM, 
C. J., and BRopHuRsT, J., dissenting) that the sentences passed by the Magistrate were legal. 

OLDFIELD, MAHMOOD, and DutHorrT, JJ., held that, with reference to the terms of s. 39 of 
the Criminal Procedure Code, a Magistrate of the second class who had begun a trial as such and 
continued it in the same capacity up to the passing of sentence, and who, prior to passing sentence, 
had been invested with the powers of a Magistrate of the first class, was competent to pass sentence 
in the case as a Magistrate of the first class; while PETHERAM, ©. J., considered that a case must 
be taken to be tried upon the day the trial commences ; that, for all the purposes of the trial, the 
Magistrate in this case retained the status of a Magistrate of the second class; and that he was 
therefore not competent to pass sentence as a Magistrate of the first class.—Emp. v. Pershad, 
I, L. R. 7 All. (F. B) 414, 


e “- 


“* 

40. Whenever any person holding an office in the service of Govern- 

ment, who has been invested with any powers under this 

of oflcore Here ers §=Code throughout any local area, is transferred to an 

equal or higher office of the same nature within a like 

local area under the same Local Government, he shall, unless the Local Govern- 

ment otherwise directs, or has otherwise directed, continue to exercise the same 
powers in the local area to which he is so transferred. 


This section corresponds with s. 56 of Act X of 1872. The words ‘throughout any local area’ 
have been added in order to show that powers conferred by one Local Government do not accom- 
pany an officer when he is transferred to a province under another Local Government. This altera- 
tion was made in consequence of the decision in the case of He Pursooram Borooah, I. L. R. 2 
Cal. 117. There the petitioner had been convicted by Mr. Carnegy, the Assistant Commissioner 
of Kamroop, in the exercise of a summary jurisdiction under s. 222 of Act X of 1872. Mr. Carnegy 
was, in the year 1872, in charge of the Jorehaut Division, in the district of Seebsaugor, ‘ with first 
class powers and powers under s. 222 ef the Act.’ In 1874, he proceeded on furlough to England, 
and on his return, in 1875, was ‘ posted’ to the district of Kamroop, and invested with the powers 
of a Magistrate of the first class. It was held that s. 56 did not apply, and that Mr. Carnegy had 
no summary jurisdiction in Kamroop. See Bisheshar Nath v. Emp., Punjab Rec., 1884, p. 20. 

Where a Magistrate was appointed to a certain district, and subsequently was a puoied to 
another district, ‘‘on being relieved,” and after being relieved, passed sentence in a pending case,— 
it was held that, as soon as he was relieved, he could exercise no jurisdiction, and his sentence 
was set aside.—Eimp. v. Anand Sarup, I. L. R. 3 All. (F. B.) 563. 

Where a Sub-Registrar invested with magisterial powers with reference to offences under Act 
XXIV of 1859 was transferred from the place where he was officiating at the time he was so invest- 
ed to another place and there took on his file and tried certain cases, the High Court declined to 
quash his proceedings.—Emp. v. Viranna, I. L. R. 15 Mad. 132. 

In the case of Emp. v. Pershad, 1. L. R.7 All. 414, when a Magistrate of the second class had 
begun a trial and had continued it in the same capacity up to the passing of sentence and prior 
to passing sentence had been invested with the powers of a Magistrate of the first class, it was held by 
OLDFIELD, MAHMOOD, and Duruoit, JJ., (PETHERAM, C. J., and Bropuurst, J., dissenting) 
that he was competent to pass sentence in the case as a Magistrate of the first class. 


41. The Local Government may withdraw any powers conferred under 
Powers may be can- this Code on any person by it or by any officer subordi- 
celled, nate to it. _ 
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PART III. 
GENERAL PROVISIONS. 


CHAPTER IV. 


Or Arp AND INFORMATION TO THE MAGISTRATES, THE POLICE, AND 
Persons Makina ARRESTS. ~ 


42. Every person is bound to assist a Magistrate or Police-officer reason- 


ably demanding his aid, whether within or without the 
Public when to assist Presidency-towns, 


epciacmcucaalia (a) in the taking of any other person whom such 
Magistrate or Police-officer is authorized to arrest ; 
(b) in the prevention of a breach of the peace, or of any injury attempted 
to be committed to any railway, canal, telegraph or public property ; or 
(c) in the suppression of a riot or an affray. 
As to the dispersion of unlawful assemblies, see ss. 127 to 132, infra. 


Clause (a). Under s. 187 of the Indian Penal Code the intentional omission to assist a public ser- 
vant in the execution of his public duty is punishable with simple imprisonment fora term which 
may extend to one month, or with fine which may extend to two hundred rupees, or with both; and 
if such assistance be demanded for the purpose of executing process, preventing the commission 
of an offence, pupprereine a riot or affray, or of apprehending a person Shared with a guilty know- 
ledge of an offence, or of having escaped from lawful custody, the penalties may extend to simple 
imprisonment for six months, or fine of one hundred rupees, or both. 


As to the right of private defence, see Penal Code, s. 99. 


Clause (b).7 Whoever knowingly joins, or continues in, an assembly of five or more persons likely 
to cause a disturbance of the public peace, after such assembly has been lawfully commanded to 
disperse, shall be punished with imprisonment of either description for a term which may extend to 
six months, or with fine, or with both. 

Explanation.—lf the assembly isan unlawful assembly within the meaning of s. 141, the offender 
will be punishable under s. 145.—Penal Code, s. 151. 

Clause (c). Whenever force or violence is used by an unlawful assembly, or by any member 
thereof, in prosecution of the common object of such assembly, every member of such assembly is 
guilty of the offence of rioting.—Penal Code, s. 146. 

hen two or more persons, by fighting in a public place, disturb the public place, they are said 
to ‘commit an affray.’— Penal Code, 8. 159. 


See, as to the liabilities of the owners or occupiers of land, and their agents, on which unlawful 
assemblies are held or riots committed.— Penal Code, ss. 154, 155 and 156, 


Where a Magistrate directed a landholder to find a clue in a case of theft within fifteen days 
and to assist the police, it was held, that the order was not authorized by ss. 90 and 91 of Act X of 
1872 (ss. 45 and 42 of this Act.) —Zmp. v. Bakhshi Ram, I. L. R. 3 All. 201. 

43. When a warrant is directed to a person other than a Police-officer, 

Aid to person other ®0y other person may aid in the execution of such war- 
than Police-officer exe- rant, if the person to whom the warrant isdirected be 
ont ne: Wereanh: near at hand and acting in the execution of the warrant. 

This section does not impose any obligation on the public to aid in the execution of a warrant, 
but indemnifies any person who gives the person executing the warrant any assistance. As to when 
persons are bound to give assistance to Magistrates and Police, see the preceding section. 

A warrant may be directed by a District Magistrate or Subdivisional Magistrate to any land- 
holder, farmer, or manager of land within the district or subdivision.—S. 78, post. 

Where a warrant is directed to any Police-officer, it may also be executed by any other Police- 


eee whose name is endorsed upon the warrant by the officer to whom it is endorsed or directed.— 
S. 79, post. 


44. Every person, whether within or without the Presidency-towns, aware 
Public to give in- of the commission of, or of the intention of any other 
formation of certain person to commit, any offence punishable under the 
offences. following sections of the Indian Penal Code (namely), 
121, 121A, 122, 123, 124, 124A, 125, 126, 130, 802, 308, 304, 382, 392, 393, 
394, 395, 396, 397, 398, 399, 402, 435, 436, 449, 450, 456, 457, 458, 459, and 
460, shall, in the absence of reasonable excuse, the burden of proving which 
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shall lie upon the person so aware, forthwith give information to the nearest 
Magistrate or Police-officer of such commission or intention. 


The offences enumerated in this section are the same as those enumerated ins, 89 of Act X 
of 1872. That section imposed the obligation of giving information upon persons aware of the 
commission of the offences specified. This section, it will be seen, goes further, and imposes that 
obligation on persons aware of the intention to commit any such offences, and the information is 
to be given ‘forthwith.’ Seealso Act IV of 1877, 8 46. 

The following are the offences of which information must be given: 


Offences against the State. 


121. Waging or attempting to wage war, or abetting the waging of war, against the Queen. 

121A. Conspiracy to commit offences punishable by the preceding section. 

122. Collecting arms, etc., with the intention of waging war against the Queen. 

123. Concealing with intent to facilitate a design to wage war. 

124. Assaulting the Governor General, the Governor of any Presidency, a Lieutenant-Gov- 
ernor or a Member of Council, with intent to compel or restrain the exercise of any lawful power. 

124A. Exciting disaffection. 

125. Waging war against any Asiatic power in alliance with the Queen. 

126. Committing depredation in the territories of any power at peace with the Queen. 

130. Aiding escape of, or rescuing or harbouring, a prisoner of State or War. 


Offences affecting the Human Body, 
302. Murder. 
303. Murder by a life-convict. 
304. Culpable homicide not amounting to murder. 


Offences against Property. 


‘ Pi Theft after preparation made for causing death or hurt, in order to the committing of the 
theft. 

392. Robbery. 

393. Attempt to commit robhery. 

394. Voluntarily causing hurt in committing robbery. 

395. Dacoity. : Ss 

396. Dacoity with murder. o 

397. Robbery or dacoity with attempt to cause death or grievous hurt. 

398, Attempt to commit robbery or dacoity when armed with deadly weapon. 

399. Making preparation to commit dacoity. 

. Assembling for purpose of committing dacoity. 
. aoe Mischief by fire or explosive substance with intent to cause damage to the amount of 
Ss, ° 

436. Mischief by fire or explosive substance with intent to destroy a house, &c. 

449. House-trespass in order to the commission of an offence punishable with death. 

450. House-trespass in order to the commission of an offence punishable with transportation 
for life. 

456. Lurking house-trespass or house-breaking by night. 

457. Lurking honse-trespass or house-breaxing by night, in order to the commission of an 
offence punishable with imprisonment. ; 

458. Lurking house-trespass or house-breaking by night, after preparation made for causing 
hurt to any person. 

459. Grievous hurt caused whilst committing lurking house-trespass or house-breaking. 

460. Being jointly concerned in committing lurking house-trespass by night, or house-breaking 
in the course of the commission of which offence death or grievous hurt is caused or attempted. 


Whenever any unlawful assembly*or riot takes place, the owner or occupier of the land upon 
which such unlawful assembly is held, or such riot is committed, and any person having or claim- 
ing an interest in such land, shall be punishable with fine not exceeding one thousand rupees, if he 
or his agent or manager, knowing that such offence is being or has been committed, or having 
reason to believe it is likely to be committed, do not give the earliest notice thereof in his or their 
pover to the principal officer at the nearest police-station, and do not, in the case of his or their 

aving reason to believe that it was about to be committed, use all lawful means in his or their 
power to prevent it, and in the event of its taking place, do not use all lawful means in his or their 
power to disperse or suppress the riot or unlawful assembly.—Jndian Penal Code, s. 154. 

Under s. 176 of the tndian Penal Code, the omission to give notice or information to a public 
servant by a person legally bound to give notice or information is punishable. So the intentional 
omission to give information of an offence, by a person bound to give such information, is punish- 
able under s. 202. 


As to what is an offence, see s. 49 of the Penal Code as amended by Act XX VII of 1870 and by 
Act X of 1886. 


45. Every village headman, village watchman, village police-officer, 
Village headmen, OWner or occupier of land, and the agent of any such 
landholders and others Owner or occupier, and every officer employed in the 
apron to report certain collection of revenue or rent of land on the part of 
ee Government or the Court of Wards, shall forthwith 
communicate to the nearest Magistrate, or to the officer in charge of the nearest 
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Police-station, whichever is the nearer, any information which he may obtain 
respecting— 

(a) the permanent or temporary residence of any notorious receiver or ven- 
dor of stolen property in any village of which he is headman, watchman or 
Police-officer, or in which he owns or occupies land, or is agent, or collects 
revenue or rent $ 

()) the resort to any place within, or the passage through, such village, 
or any person whom he knows, or reasonably suspects, to be a thug, robber, 
escaped convict or proclaimed offender ; 

(c) the commission of, or intention to commit, any non-bailable offence in 
or near such village ; 

(d) the occurrence therein of any sudden or unnatural death or of any 
death under suspicious circumstances. 


EXxpLaNATION.—In this section ‘ village’ includes village lands. 


This section corresponds substantially with s. 90 of Act X of 1872. The duties imposed by it 
have been extended to village Police-ofticers. Further, the section has been extended to escaped 
convicts or proclaimed offenders, and (to provide for villages in hill passes through which bands of 
dacoits habitually proceed) also to cases where the criminal merely goes through the village. 


Upper Burmah.—In Upper Burmah by s. 4 of Reg. XIV of 1887 the following is substituted 
for s. 45 of the Criminal Procedure Code :— 

“45, Aheadman appointed under the Upper Burmah Village Regulation 1887 shall forth- 
with communicate to the nearest Magistrate or to the officer in charge of the nearest Police-station 
or military post whichever is the nearer any information which he may obtain respecting— 

(a) the permanent or temporary residence of any notorious receiver or vendor of stolen pro- 
perty iz his village ; 

(b) the rcMort to any place within, or the passage through, his village of any person whom he 
knows or reasonably suspects to be a dacoit robber, escaped convict or proclaimed offender ; 

(c) the commission of or attempt or intention to commit within his village any of the following 
offences, namely :— 

(i) Murder. 

(ii) Culpable homicide not amounting to murder. 

(tii) Dacoity. 

(iv) Robbery. 

(v) Offence against the Indian Arms Act, 1878, and 

(vi) Any other otfence respecting which the Deputy Commissioner by general or special order 
made with the previous sanction of the Commissioner directs him to communicate information : 

d) the occurrence in his village of any sudden or unnatural death or of any death under 
suspicious circumstances. 


Explanation.—In this section ‘ village” has the meaning assigned to the word in the Upper 
Burma Village Regulation, 1887.” : 
Section 5 of the same Regulation lays down the duties of the headmen of villages. 


Lower Burmah.—Similar provisions are made for Lower Burmah by ss. 5and 6 of Act IIT of 1889. 


Residence in a dwelling-house belonging to another is not occupation of land within the mean- 
ing of the section.—In re Mudhoosoodun Chuckerbutty, 23 W.‘R. Cr. 60. 


The words “‘ owner or occupier of land,” it has been held in Madras, do not apply to the owner 
or occupier of a house in a village.—Emp. v. Achutha, I. L. R. 12 Mad. 92. Section 90 of Act X 
of 1872 provided, that ‘‘every owner or occupier of land, or the agent of any such owner or occu- 
pier,” should report. The present section, it will be seen, provides that the owner, &c., and his 
agent shall report. This alteration was made in consequence of the doubt raised in the case of 
Emp. v. Achiraj Lall, I. L. R. 4 Cal. 603: (S. C.) 3 C. L. R. 87, as to whether an agent was 
bound to give any information except in the case mentioned in the last clause, viz., of a sudden 
or unnatural death. This clause has been altered, and information must now be given, not only 
of sudden or unnatural deaths, but of deaths under suspicious circumstances. The duty of giving 
such information arises only when the death takes place at or near the village where the person 
bound to give the information resides.—In re Mudhoosoodun Chuckerbutty, 23 W. R. Cr. 60. A 
‘ kazanchi’ is not an ‘agent’ within the meaning of this section. A ‘dewan’ may bean ‘agent’ 
if his master is absent; but the provisions of the section do not apply to a dewan who is acting 
only under the orders of his resident master.—Emp. v. Achiraj Lall, I. L. R. 4 Cal. 603: 
(8S. 0.) 3 C. L. R. 87. And a village accountant and village Munsif’s peon do not come within the 
clauses of persons bound to give information.—in re Raminihi Nayar, I. L. R. 1 Mad. 266. 


The liability of the resident agent of an owner arises, when the owncr is not resident, and has 
no personal knowledge of the fact required to be reported. Where the owner has such knowledge, 
the liability attaches to him.—Jn re Mudhoosoodun Chuckerbutty, 23 W. R. Cr. 60. 


In Calcutta and Bombay it has been held that the provisions of the section should not be put in 
force against one who has omitted to give information to the Police of an offence having been com- 
mitted in cases whero the Police have actually obtained such information from other sources.— 
Emp. v. Sashi Bhusan Chuckrabutty, I. L. R. 4 Cal. 623: In re Pandya, 1, L. R. 7 Mad. 436. 
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In order to support a conviction for not having given information under this section, it must 
appear what the offence is as to the commission of which the accused wilfully omitted to give 
information; that the specified offence was in fact committed by some one; and that the accused 
knew of its having been committed.-—Reg. v. Ahmed Ali, 22 W. RB. Cr. 42. 


Section 21 of the Criminal Tribes Act (XX VII of 1871) provides, that it shall be the duty of 
every village headman and village watchman in a village in which any persons belonging toa tribe, 
class or gang, which has been declared criminal, reside, and of every owner or occupier of land 
on which any such persons reside, to give the earliest information in his power at the nearest 
Police-station of — 

(1) the failure of any such person to appear and give information, as directed in section eight ; 

(2) the departure of any such person from such village, or from such land (as the case may be), 
and it shall be the duty of every village headman and village watchman in a village, and of every 
owner or occupier of land, to give the earlicst information in his power at the nearest Police- 
station of the arrival at such village, or on such land (as the case may be) of any persons who may 
reasonably be suspected of belonging to any such tribe, class, or gang. 

Section 22 of the same Act makesa person neglecting to give information punishable under 
8. 176 of the Indian Penal Code. 

Section 176 of the Indian Penal Code provides punishment for the intentional omission to 
give notice or information to a public servant by a person legally bound to give notice or informa- 
tion. Section 177 of the same Code deals with the punishment for knowingly furnishing false 
information. See Jn re Pandya Nayak, I. L. R. 7 Mad. 436. 


In the case of Matuki Misser v. Emp , 1. L. R.11 Cal. 619, it was held by PRinser and 
MACPHERSON, JJ., that it was not necessary, in order to support a conviction under s. 176 of the 
Indian Penal Code against a person falling within the provisions of this section of the Criminal 
Procedure Code for not giving information of an occurrence falling under cl. (d) of that section 
to show that the death actually occurred on the land, when the circumstances disclosed showe 
that a body had been found under circumstances denoting that the death was sudden, unnatural 
or suspicious, the finding of the body being a fact from which a Court might reasonably infer, in 
the absence of evidence to the contrary, that the death took place there. MITTER, J., dissented 
from the judgment of these learned Judges, considering it was necessary to secure a conviction to 
prove that the death took place or occurred in the village or the land of the accused, and that the 
tinding of a body there did not of itself afford that proof. See Zmp. v. Abdul Kadir,-". L. R. 3 
All. 279: Queen v. Hardut Surma, 8 W. R. Cr. 68. — 


CHAPTER V. 
Or Arrest, Escarr, AND Retakina.* 
A.—Arvrest generally. 


46. In making an arrest, the Police-officer or other person making the 
same shall actually touch or confine the body of the 
person to be arrested, unless there be a submission to 
the custody by word or action. 

If such person forcibly resists the endeavour to arrest him, or attempts to 
evade the arrest, such Police-officer or other person may 
use all means necessary to effect the arrest. 

Nothing in this section gives a right to cause the death 
of a person who is not accused of an offence punishable with death, or with trans- 
portation for life. 


The first paragraph of this section is the same as s. 177 of Act X of 1872. The second 
corresponds to a certain extent with s. 178 of the same Act. The use of necessary means to effect 
the arrest has been extended to meet the case of attempts to evade arrest. 

Presidency Towns.—In Calcutta the powers of the Police to make arrests and their procedure in 
making arrests, if the sections in this Chapter other than ss. 54, 55 and 56 do not app y are regu. 
lated by these sections and by the 3rd column of Schedule II of this Code and by Act IV of 1866, as 
amended by subsequent Acts. Section 13 of that Act provides that every member of the Police force 
on enrolment shall receive a certificate by virtue of which he shall be vested with the powers, func- 
tions and privileges of a constable. The powers, functions and privileges of a constable are not 
defined, and the words Constable or Police-otficer are apparently used as synonymous throughout the 
Act, see ss, 19, 20 and 21. Section 72, as amended by Act II (Ben.) I of 1886, s. 4, empowers any 
Police-officer without a warrant to arrest any person committing in his view any of the offences de 
scribed or referred to inthe Act, if the name and address of such person be unknown to such Police 


Arrest how made, 


endeavour 





* In the absence of any specific provision to the contrary, nothing in this Code applies to the 
Police in the towns of Calcutta and Bombay—s. 1, supra. 

Having regard to the fact that ss. 54, 55 and 56 in the Chapter are made specifically to 
apply to the Police in these towns, it may well be doubted whether the other sections, which are 
for the most part directory, apply to the Police there. The 3rd column of Schedule II as to arrest- 
ing with or without warrant applies to the Police in Calcutta and Bombay. 
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officer and cannot be ascertained by him then and there. Section 73, which dealt with the power of 
Police-ofticers to take into custody without warrant persons charged with aggravated assault recently 
committed, has been repealed by Act IV of 1877. Sections 74—77 deal with the procedure to be 
followed on making arrests. 

Section 54 specifically gives the Police in Calcutta and Bombay power to arrest in certain cases 
without warrant, but it may be questioncd whether the Police in these towns have the power which 
is vested in the Police in the mofussil by s. 48 to break open doors and enter zenanas in order to 
affect arrests. The Legislature not having, in regard to the Police in Calcutta and Bombay, made 
provision for the breaking open of doors and entering zenanas, as in the case of the Police clse- 
where, it may be that the Police in these towns are unrestricted in the exercise of the power which 
is given to them to arrest without warrant in cognizable cases and with warrant in other cases. 

In Madras the Police are regulated by Act VIII (Mad.) of 1867 in Bombay by Act XIII of 
1856 as amended by Act XLVIII of 1860 and Bombay Acts I of 1872, II of 1879 and IV of 1882, and 
under these their powers are practically the same as the powers of the Calcutta Police under Act 
IV of 1866 as amended by subsequent Acts. 


There is no right of private defonce against an act, which does not reasonably cause the appre- 
hension of death or of grievous hurt, if done or attempted to be done by a public servant or by his di- 
rection acting in good faith under colour of his office, though that act. may not be strictly justifiable 
by law ; but a person is not deprived of the right of private defence avainst an act done or attempted 
to be done by a public servant as such, unless he knows or has reason to believe that the person doing 
the act is such public servant; noris he deprived of the right of private defenco against an act done or 
attempted to be done by the direction of a public servant, unless he knows, or has reason to believe, 
that the person doing the act is acting by such direction, or unless such person states the authority 
under which he acts, or, if he has authority in writing, produces such authority, if demanded.— 
Penal Code, 8. 99. 

In making the arrest under a warrant, the Police-officer or other person executing the warrant, 
must notify the substance of the warrant to the person to be arrested, and, if required, must show 
him the warrant.—S. 80, infra. See Emp. v. Amer Nath, I. L. R. 5 All. 318. 


Resistance or obstruction by a person to the lawful apprehension of himself or of another, are 
punishable under ss. 224 and 225 of the Indian Penal Code. 

In the case of Codd v. Cabe, 45 L. J., Maz. Ca. 101; L. R., 1 Exch. Div. 352; 4 L. J. 453 ; 13 
Cox, C. G, 202—5 warrant had been issued, addressed to all Police-officers of Devon for the ar- 
rest of C for tr@spass in pursuit of conies. It was held that C was justified in resisting a constable 
who attempted to arrest him without having the warrant in his possession, although it was not 
shown that the production of the warrant was required by C. The case was appealed, and it was 
held that a person against whom a warrant has been issued for an offence less than felony (all Police- 
officers being empowered to arrest without warrant in case of felony), cannot be arrested by a 
constable who has not the warrant in his possession at the time of the arrest. See Emp. v. Amer 
Nath, I. L. R. 5 All. 318. 

Where a Police-officer makes an arrest in a case in which he is not authorized to arrest without 
a warrant, or where a warrant has been issued and he makes the arrest without having the warrant 
in his possession (s. 80, post), it would seem he might be charged under s. 342 of the Indian Penal 
Code with wrongful confinement. But see Reg. v. Budrool Hossein, 24 W. R. Cr. 51, which, 
however, is a case in which it does not appear from the report whether the person arrested was 
charged with an offence for which he could not be arrested without a warrant. 


47. If any person acting under a warrant of arrest, or any Police- 

officer having authority to arrest, has reason to believe 

Search of place en- that the person to be arrested has entered into, or is 
tered by person sought he : ete: aa cals 4 eles , 

¢c' ba anteatod. within, any place, the person residing in, or being in 

charge of, such place shall, on demand of such person 

acting as aforesaid or such Police-officer, allow him free ingress thereto, and 

afford all reasonable facilities for a search therein. 


As to resistance to lawful authority, see Penal Code, ss. 183, 184; as to obstructing a public 
servant, ss. 186 and 187; as to harbouring an offender, ss. 212 and 216; and as to a person resisting 
or obstructing the lawful apprehension of himself or of another person, s. 225 of that Cede. 

Presidency Towns.—Sec note to preceding section under this heading. 


‘A person, though not a Police-officer, having power to arrest and not acting under a warrant, 
may pursue and arrest a person escaping from lezal custody.—Ss. 66 and 67, post. 


48. If ingress to such place cannot be obtained under scction 47, it shall 
be lawful, in any case, for a person acting under a war- 
rant, and in any case in which a warrant may issue, but 
cannot be obtained without affording the person to be 
arrested an opportunity of escape, for a Police-officer, to enter such place and 
search therein, and 

in order to effect an entrance into such place, to break open any outer 
inner door or window of any house or place, whether that of the person to be 


Procedure where in- 
gress not obtainable. 
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arrested or of any other person, if, after notification of his authority and purpose 
and demand of admittance duly made, he cannot otherwise obtain admittance : 
Provided that, if any such place is an apartment in the actual occupancy 
of a woman (not being the person to be arrested) who, 
according to custom, does not appear in public, such 
person or Police-officer shall, before entering such apartment, give notice to such 
woman that she is at liberty to withdraw, and shall afford her every reasonable 
facility for withdrawing, and may then break open the apartment and enter it. 


The last paragraph as to breaking open a zenana gives more extensive powers than those 
contained in s. 181 of Act X of 1872, which applied only where the person to be arrested was 
accused of an offence for which a warrant might issue. See ss. 66 and 67, post. 


Presidency Towns.—See note to s. 46 under this heading. 
The procedure here laid down applies also to search-warrants.—S. 102, post. 


A Police-officer, who knowingly disobeys the directions laid down by this section with intent 
to cause injury, is liable to punishment under s. 166 of the Penal Code. 


Breaking open zenana. 


49. Any Police-officer or other person authorized to make an arrest 
may break open any outer or inner door or window of 
Power to break open any house or place in order to liberate himself or an 
doors and windows for ‘ : . ; 
purposes of liberation, thier person who, having lawfully entered for the pur- 
pose of making an arrest, is detained therein. 
See ss. 66 and 67, post. 
Presidency Towns.—See note to s. 46 under this heading. 


50. The person arrested shall not be subjected to more "restraint than 


No unnecessary re. }% Necessary to prevent his escape. 


straint. Presidency Towns.—See note to s. 46 under this heading. 


Every Police-officer, who is guilty of offering any unwarrantable personal violence to any per- 
son in his custody, is liable, on conviction before a Magistrate, to a penalty not exceeding three 
months’ pay, or to imprisonment, with or without hard labour, for a period not exceeding three 
months, or to both.—.1¢t V of 1861, s. 29. See Bussoram Doss, 19 W. R. Cr. 36, and ss. 62 and 63, post. 

Whoever, being in any oftice which gives him legal authority to keep persons in confinement, 
corruptly or maliciously keeps any person in confinement, in the exercise of that authority, 
knowing that in so doing he is acting contrary to law, is punishable with imprisonment of either 
ripe aaets for a term which may extend to seven years, or with fine, or with both.—Indian Penal 

ode, 8. 220. 


51. Whenever a person is arrested by a Police-officer under a warrant 
which does not provide for the taking of bail, or under 
a warrant which provides for the taking of bail, but 
the person arrested cannot furnish bail, and 

whenever a person is arrested without warrant, or by a private person 
under a warrant, and cannot legally be admitted to bail, or 1s unable to furnish 
bail, 

the officer making the arrest, or, when the arrest is made by a private person, 
the Police-officer to whom he makes over the person arrested, may search such 
person, and place in safe custody all articles, other than necessary wearing apparel, 
found upon him. 


As to procedure by the Police upon seizure of property taken under this section or stolen, see 
8. 623, infra. As to the custody of offensive weapons, see 8. 53. See Bolaki Lall, 19 W. R. Cr. 7. 
Presidency Towns.—See note to s. 46 under this heading. 


Search of arrested 
persons. 


52. Whenever it is necessary to cause a woman to be searched, the search 

Mode of searching ‘shall be made by another woman, with strict regard to 
women. decency. 

Under Act X of 1872, s. 386, the search was directed to be conducted with strict regard to the 

‘habits and customs of the country.’ It will be observed that an apparent alteration has been made 

in the present Code, and that the search is now to be conducted by a woman ‘with strict regard to 


decency.’ Compare also s. 166 of Act IV of 1877. 
Presidency Towns.—See note to s. 46 under this heading. 
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53. The offieer or other person making any arrest under this Code may 

take from the person arrested any offensive weapons 

Didier eal offen: which he has about his person, and shall deliver all 
weapons so taken to the Court or officer before which or 

whom the officer or person making the arrest is required by this Code to produce 


the person arrested. - 
Presidency Towns.—Sce note to s. 46 under this heading. 


B.— Arvest without Warrant. 


54. Any Police-officer may, without an order from a Magistrate and 
without a warrant, arrest— 

oat) oer ae jirst—any person who has been concerned in any 

cognizable offence or against whom a reasonable com- 

plaint has been made, or credible information has been received, or a reasonable 


suspicion exists, of his having been so concerned ; 
secondly—any person having in his possession without lawful excuse, the 


burden of proving which excuse shall lie on such person, any implement of 
house-breaking ; 
thirdly—any person who has been proclaimed as an offender either under 
this Code or by order of the Local Government ; 
See s. 87, post, as to proclamations. 


fourthly—any person in whose possession anything is found which may 
reasonably Le suspected to be stolen property, and who may reasonably be 
suspected of having committed an offence with reference to such thing ; 

fifthly—any person who obstructs a Police-officer while in the execution of 
his duty, or who has escaped, or attempts to escape, from lawful custody ; and 

siwthly—any person reasonably suspected of being a deserter from Her 
Majesty’s Army or Navy, or of belonging to Ller Majesty's Indian Marine Service 
and being illegally absent from that service [Act XIV of 1887, s. 78]. 

This section applies to the Police in the towns of Calcutta and Bombay. 


These provisions correspond substantially with those of s. 92 of Act X of 1872, omitting cl. 3. 
The power to arrest deserters from the Navy is new. The old Code contained a section (106) author- 
izing masters and matcs to arrest deserters from ships. There is no corresponding section in the 
present Code, as the matter is sufficiently provided for by the Merchant Shipping Acts. 


The Bengal Police Act (V of 1861) provides (xs. 34), that it shall be lawful for any Police-officer 
to take into custody, without a warrant, any person who within his view commits any of the follow- 
ing offences on any road or in any street or thoroughfare within the limits of any town to which the 
section extends: © 

First—Any person who slaughtcrs any cattle or cleans any carcass; any person who rides or 
drives any cattle recklessly or furiously, or trains or breaks any horse or other cattle. 

Second-~Any person who wantonly or cruelly beats, abuses, or tortures any animal. 

Third—Any person who keeps any cattle or conveyance of any kind standing longer than is 
required for loading or unloading or for taking up or setting down passengers, or who leaves any 
conveyance in such a manner as to cause inconvenience or danger to the public. 

Fourth—Any person who exposes any goods for sale. 

Fifth—Any person who throws or lays down any dirt, filth, rubbish, or any stones or building 
material; or who constructs any cowshed, stable, or the like, or who causes any offensive matter to 
run from any house, factory, dung heap, or the like. 

Sixth—Any person who is found drunk or riotous, or whois incapable of taking care of himself. 

Seventh—Any porson who wilfully and indecently exposes his person, or any offensive defor- 
mity, or disease, or commits nuisance by easing himself, or by bathing or washing in any tank or 
reservoir not being a place set apart for that purpose. 

Eighth—Any person who neglects to fence in, or duly to protect, any well, tank, or other 
dangerous place or structure. 

By s. 35 of Act XV of 1873, Police-officers in any Municipality in the North-Western Provinces 
and Oudh, to which the Act has been extended, may exercise the powers given above. 


The Criminal Tribes Act (XX VII of 1871) authorizes (s, 20) the arrest, without warrant, of any 
person registered under the provisions of the Act, who is found in any part of British India be- 
yond the limits prescribed for his residence without such pass as may be required by the rules made 
under the Act, or in a place or at a time not permitted by the conditions of his pass, who escapes 
from a reformatory settlement ; and s. 26 provides for the arrest, without warrant, of eunuchs under 
certain circumstances. 
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Section I of Act ITI of 1869 (B. C.) empowers Police-officers to arrest, without warrant, any 
Person ee in his view any offence against Act I of 1869 (an Act for the Prevention of Cruelty 
nimals). 
Presidency Towns.—See note to s. 46 supra under this heading. In Calcutta the Police are re- 
pues by Act IV of 1866 as amended by Act IV of 1877 and by Act II (Ben.) of 1886: in Bombay 
oe AIT of 1856 as amended by Act XLVIII of 1860 and Bombay Acts I of 1872, II of 1879 and 
TV of 1882, and in Madras by Act (Mad.) VIII of 1867. 


Clause (1). In the case of Queen v. Behary Sing, 7 W. R. Cr. 3, the High Court made the follow- 
ing remarks as to the duties of the Police on arresting any person without warrant: ‘‘ What is a 
reasonable complaint or suspicion must depend on the circumstances of each particular case ; but it 
must be at least founded on some definite fact sone ine to throw suspicion on the person arrested, 
and not on mcre vague surmise or information. Still less have the Police any power to arrest per- 
sons, as they appear sometimes to do, merely on the chance of something being hereafter proved 
against them. Any wilful excess by a Police-officer of his legal powers of arrest is, by s. 220 of the 
Penal Code, an offence punishable by imprisonment for seven years. 

‘“ With regard to persons whose evidence is required by a Police-officer making an inquiry, no 
power exists to arrest or detain them for a single moment. An officer in charge «f a Police station 
may, under s. 144 of Act X XV of 1861 (with which s. 160 of this Code corresponds), by an order in 
writing, require the attendance before him of persons whose evidence is necessary, and the person 
summoned is bound to obey the order ; but in no case can the Police-oflicer compel a witness by force 
to attend before him. 

‘* Moreover, if, as is frequently the case, a Police-officer, without arresting a person himself, 
directs some of the neighbours to take charge of him, the Police-officer is responsible in the same 
bd if he had himself made the arrest, the person arrested by his order being in law in his 
custody.’ 


Proof of an unlawful commitment to confinement will not of itself warrant the legal inference 
of malice. Knowledge that such commitment is contrary to law is a question of fact and not of law, 
and must be proved to satisfy the requirements of s. 220 of the Indian Penal Code.— Reg v. Narayun 
Babaji, 9 Bom. H. C. R. 346. If a Police-officer acts within his legal powers of arrest the arrest is 
legal, however harshly he may behave in the exercise of those powers.—Hmp. v. Amarsing Jetha, 
I. L. R. 10 Bom. 506: see Bhawoo Jiraji v. Mulji Dayal, 1. L. R. 12 Bom. 379. In the case of 
Budrool Hossein, 24 W.R. Cr. 51, a Sub-Inspector of Police was charged under s. 3¢2 of the Indian 
Penal Code. There was no evidence of malice or intention of doing an act of the né@re spoken of 
in ss. 339 and 340, and no voluntary obstruction or restraint, although there was probably excessive 
and mistaken exercise of powers not civilly excusable in a Police-officer. The facts, it was held, 
did not amount to the criminal offence of wrongful restraint. 


As to pursuing an offender into other jurisdictions, see ss. 58 and 66, post. 


Reasonable Suspicion.—As to what is reasonable suspicion, see Bhawoo Jivaji v. Mulji Dayal, 
I. L. R. 12 Bom. 379: Beckwith v. Philby, 6 B. and C. 635. 

Clause (3). A person may be proclaimed an offender under s. 87, post. 

Clause (4). Property the possession whereof has been transferred hy theft or by extortion, or 
by robbery, and property which has been criminally misappropriated, or in respect of which the 
offence of criminal breach of trust has been committed, is designated ‘stolen property.’ But if such 

roperty subsquently comes into the possession of a person legally entitled to the possession thereof, 
it then ceases to be stolen property.—Penal Code, gs. 415. 


For procedure by Police upon seizure of property taken under s. 51 or stolen, sec 8s, 523—525, 
post. 


Clause (4) refers to property which is proved to have been stolen, and not to anything which a 
Police-officer may choose to imagine has been stolen.—Sheo Sarun Sahai v. Mohomed Fozil Khan, 10 
W.R. Cr. 20. It is not necessary @hat a formal complaint should have been made in order to 
authorize a Police-ofticer to apprehend any person found with stolen property.—eg. v. Gowree 
Singh, 8 W. R. Cr. 28. 

Clause (5). Whoever voluntarily obstructs any public servant in the discharge of his public 
functions is liable to be punished with imprisonment of either description for a term which may 
extend to three months, or with fine which may extend to five hundred rupees, or with both.—Penal 
Code, s. 186. And whoever intentionally offers any resistance or illegal obstruction to the lawful 
apprehension of himself for any offence with which he is charged, or of which he has been convicted, 
or escapes or attempts to escape from any custody in which he is lawfully detained for such offence, 
is liable to be punished with imprisonment of either description for a term which may extend to 
two years, or with fine, or with both. The punishment is in addition to the punishment for which 
the person to be apprehended or detained in custody was liable for the offence with which he was 
charged, or of which he was convicted.— Ibid, 224. ae ; 

f a Police-officer is under a bond fide belief that he is justified in dorning propery which 
he suspects to be stolen property he may arrest the person who obstructs him in his endeavour to 
detain that property.—Bhawoo Jivaji v. Mulji Dayal, I. L.R. 12 Bom. 379. 


53 Clause (6). Section 154 of the Army Discipline and Regulation Act, Stat. 44 and 45 Vict., Cap. 
» enacts :— 

‘With respect to deserters, the following provisions shall have effect : 

(1), Upon reasonable suspicion that a person is a deserter, it shall be lawful for any constable, 
or if no constable can be immediately met with, then for any officer or soldier or other person, to ap- 
prehend such suspected person and forthwith to bring him before a Court of summary jurisdiction : 

‘*(2), Where a person is brought before a Court of summary jurisdiction, charged with being a 
deserter under the Act, such Court may deal with the case in like manner as if such person were 
brought before the Court charged with an indictable offence, or, in Scotland, an offence ; 
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‘¢(3). Tho Court, if satisfied cither by evidence on oath or by the confession of such person 
that he is a deserter, shall forthwith, as it may seem to the Court most expedient with regard to his 
safe custody, cause himeither to be delivered into military custody in such manner as the Court may 
deem most expedient, or until he can be so delivered, to be committed to some prison, Police-station 
or other place legally provided for the confinement of persons in exstedy, for such reasonable time as 
appears to the Court reasonably necessary for the purpose of delivering him into military custody : 

‘*(4). Where the porson confesses himself to be a deserter, and evidence of the truth or false- 
hood of such confession is not then forthcoming, the Court shall remand such person for the 
purpose of obtaining information as to the truth or falsehood of the said confession, and for that 

urpose the Court shall transmit, if sitting in the United Kingdom, to a Secretary of State, and if in 
India, to the General or other Officer commanding the forces in the military district or station 
where the Court sits, and if in a colony, to the General or other Officer commanding the forces in 
that colony, a return containing such particulars and being in such form as is specified in the Fifth 
Schedule to this Act, or as may be from time to time directed by a Secretary of State: 

““(5). The Court may from time to time remand the said person for a period not exceeding eight 
days in each instance, and not exceeding in the whole such period as appears to the Court reason- 
ably necessary for the purpose of obtaining the said information : 

‘¢(6). Where the Court causes a person either to be delivered into military custody or to be 
committed as a deserter, the Court shall send, if in the United Kingdom, to a Secretary of State, 
and if in India or a colony, to the General or other Officer commanding as aforesaid, a descriptive 
return in relation to such deserter, for which the Clerk of the Court shall be entitled to a fee of two 
shillings : 

““(7). A Secretary of State shall direct payment of the said fee.”— Vide G. O. No. 4707 J., 28th 
November 1881. 


The Indian Articles of War (Act V. of 1869) provide that a deserter when arrested should be 
bronght before the nearest Magistrate or the nearest Military Commanding Officcr, when no 
Magistrate is accessible, to be dealt with according to law. 


A village chaukidar is not a Police-officer within the meaning of the section.—Emp. v. Kallu, 
I, L. R. 3 All. 60. 


The Police of all grades may arrest without warrant any person in possession of contraband 
salt (s. 24, Act VII of 1864; Mad. Act I of 1882, s. 4); any one carrying any excisable articles liable 
to confiscation (Excise Act); all native officers and sepoys, excepting subadars, jemadars, and 
sarangs, wearing their uniform coats when not employed on the public service (s. 30, Reg. XX of 1817; 
see also s. 143, Penal Code) ; any person who commits any offence made punishable hy tine under the 
Railway Act, if hisname and address be unknown, or he is likely to abscond (s. 132, Act LX of 1890) ; 
any person who shall be guilty of any offence mentioned in ss. 100, 101, 119, 120, 121, 126, 127, 128, or 
129, or in section 130 subs. (1) of the Railway Act (s. 131, Act IX of 1890)---See Bengal Police Manual, 
32; any person found gambling, &c., in public streets (Act II (B.C.) of 1867, s. 11); any person carrying 
arms, &c., under suspicious circumstances (Arms Act, XI of 1878, s. 12); persons committing an 
offence aR! to ss. 14 or 16 of the Cantonments Act, ITI of 1880, s. 17; any person committing in 
presence of Police-officer, or accused of committing a non-cognizable offence, refusing to give his 
name and address.—S. 57, post. 


In provinces where the Inland Emigration Act, I of 1882, is in force, if any labourer deserts 
from his employer’s service, such employer, or any person acing on his behalf, may, without a war- 
rant and without the assistance of any Police-officer, arrest such labourer wherever he may be found : 
Provided that, if such labourer be found within five miles of the place where a Magistrate resides, 
or in the service of another employer, he shall not be arrested without warrant. Every Police-officer 
shall assist in arresting any such labourer if so required by the employer or person acting on his 
behalf. Whoever arrests a labourer under this section, shall without delay take him to the Police- 
station nearest to the place of the arrest: and if he fails to do so, shall be punished with fine which 
may extend to two hundred rupees. 

55. Any officer in charge of a Police-station may, in like manner, arrest 
de, Of Cause to be arrested— 
bapiaal pee (a) any person found taking precautions to con- 
a uU ’ 2. e . e e ° . 
ceal his presence within the limits of such station, under 
circumstances which afford reason to believe that he is taking such precautions 
with a view to committing a cognizable offence ; or 
(b) any person within the limits of such station who has no ostensible 
means of subsistence, or who cannot give a satisfactory account of himself ; or 
(c) any person who is by repute an habitual robber, house-breaker or thief, 
or an habitual receiver of stolen property knowing it to be stolen, or who by re- 
ute habitually commits extortion, or, in order to the committing of extortion, 
habitually puts or attempts to put persons in fear of injury. 
: ; . : : ” 
“ This section applies to the police in the towns of Calcutta and Bombay. 


—[Act X of 1886, s. 3. | 


Compare s. 94 of Act X of 1872. _ : 
Clause (a). Under the old Code, eae found ‘lurking’ within the limits of the Police- 
station might be arrested. It will now be necessary, in order to justify the arrest, to show that the 
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person arrested intended to commit a ‘cognizable offence.’ Sees. 4, cl. (y), for the definition of 
‘cognizable offence.’ 

Upper Burmah :—As to powers of certain Police-officers to act under this section, see Reg. V of 
1892, Shed. (VI). 

As to requiring security for good behaviour from the persons mentioned in cls. (a) and (6), see 
a. 109, post ; and as to security from the persons mentioned in cl. (c), sees. 110. See further, ss. 112 
and 118, post, and Queen v. Syud Hossain Ali Chowdhry, 8 W. BR. Cr, 74. 


In the case of Daulat Singh, LU. R. 14 All. 45, it was said that when a person is arrested by the 
police under this section (50) he should always be given the option of release on reasonable bail 
being given. ¢ 

It is the duty of every Darogah or District Police-officer to apprehend and send to the Magis- 
trate all persons found wandering at large within his district who are deemed to be lunatics, and all 
persons who are deemed to be dangerous by reason of lunacy. —.4e4 XVAVL of 1808, s, 4. 

Under the European Vagrancy Act, EX of 1874, s. 3, ‘ vagrant” means a person of European 
extraction found asking for alms, or wandering about without any employment or visible means of 
subsistence. ‘The expression “ person of Muropean extraction ” includes, for the purposes of the Act 
and these rules, (1) persons born in Hurope, America, the West Indies, Australia, and New Zealand ; 
and (2) the legitimate son of a father and giandson of a grandfather so born.—dule I, under Act IX 
of 1874. 
Any Police-officer may, within the limits of the towns of Calcutta, Madras, and Bombay, 
require any person who is apparently a vagrant to accompany him or any other Police-officer to, and 
to appear before, the nearest Magistrate of Police, and may, without (hose liinits, require any such 
person to accompany him or any other Police-ofticer to, and to appear before, the nearest Justice of 
the Penee exercising the powers of a Magistrate of the first class under the Code of Criminal 
Procedure.—Act IX of 1874, s. 4. 

Whenever any person, apparently a vagrant, refuses or fails to comply with any requisition 
made by a Police-ofhcer under s. £of the Act; whenever any person of European extraction commits 
an offence under s. 23 of the Act in view of a Police-ofticer; and whenever any Police-officer has 
reason to think that such offence has been, or is being, coinmitted, the persons so refusing, failing 
or offending may be forthwith arrested, without warrant, by the Police-othcer, for the purpose of 
being produced in the usual manner before the officer empowered to deal with the cise.-—/midle 177, 
under Act IX of 1874. ” 

There are also some provisions for the arrest by Police-officers withont warrant in Act No. V of 
1869 (the Indian Articles of War). The following is an extract froin the Act, published im the 
Gazelle of India of the 13th March 1869 :— 

Whenever any person subject to the said Articles deserts, the Commanding Officer of the regi- 
ment, corps, or detachment to which he belongs shall give written information of the desertion to 
such civil, political, or police authorities as, in his opinion, may be able to afford assistance towards 
the capture of the deserter ; and such authorities shall thereupon take steps for the apprehension of 
the said deserter, in like manner asx it he were a person for whose capture a warrant had been 
issued by a Magistrate, and shall deliver the deserter, when apprehended, to military custody. 

I. Such authorities shall also, by such means as appear to them best adapted for the pur- 
pose, prevent persons reasonably suspected to be subject to the said Articles from travelling, 
through the district subject to their jurisdiction, unless on duty or furnished with a certificate of 
leave or discharge. 

TT. Any Police-officer may arrest without warrant any person so suspected, and shall bring 
him without delay before the nearest Magistrate, or the nearest military Commanding Officer, 
when no Magistrate is readily accessible, to be dealt with according to law. 

APPREHENSION OF MILITARY OFFENDERS, 


IV. (¢.)-—-Whenever any person subject to the said Articles, who is accused of any military 
offence, is within the jurisdiction of any civil, political, or Police-othcer, such officers shall aid in 
the apprehension and delivery to military custody of such person upon receipt of a written applica- 
tion to that ettect signed by his Commanding Officer. 


Officers above the rank of head constable and head constable in charge of outpost of the Lst 
and 2nd grade may arrest—(Ist) any person having in his possession an unlicensed still, &c, or 
engaged in the sule of excisable articles (Act VII (B. C.) of 1878, ss. 39 and 41); (2nd) any person 
concerned in the unlicensed manufacture, &c., of excisable articles, or the occupier of any house in 
which such unlicensed articles may be found (Act VII (B. C.) of 1878, ss. 41, 40.) ny Police 
Inspector may, in default of security, arrest any cultivator of illegal poppy (Beng. Reg. XX of 
1817, s. 29 (9); Act XIIT of 1857, 8. 24.) Darogahs are to apprehend the artificers employed in 
repairing or building prohibited boats (Reg. X XII of 1798, s. 20). 

Officers in charge of Police-stations may, in addition, arrest’ without warrant all persons 
concerned in the unlicensed manufacture, &c., of salt (s. 28, Act VII of 1861). 


Presidency Towns.—As to special powers of Police in Calcutta, see Beng. Act IV of 1866, ss. 
56, 72, 76 and 78 ; Beng. Act V of 1879, ss. 7,19, v8and 29: in Bombay, see Act XILI of 1856, ss. 
86, 90, 92 and 94; und Bom. Act LV of 1882, s.1; and in Madras, see Mad. Act VIII of 1867, ss. 56 
and 59; see also notes to ss. 46, and 54, supra, under this heading. 


In the case of Kmp. v. Kandhaia, L. L. R. 7 All. 67, an order was issued to a Police-officer 
directing him to arrest K under this section as a person of bad livelihood. K, with the assistance 
of three others, resisted apprehension, and escaped: It was held that he was not charged with an 
offence within the meaning of the term as defined by s. 40 of the Penil Code. and that consequently 
no offence made punishable by ss. 224 and 225 of the Penal Qode had been committed in connection 
with the evasion of arrest. See Eny. v. Shasti Churn Napit, 1. L. R. 8 Cal. 331. 
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56. When any officer in charge of a Police-station requires any officer 
Procedure when Police. Subordinate to him to arrest without a warrant (other- 
officer deputes subordi- Wise than in his presence) any person who may law- 
date to arrest without fully be arrested without a warrant, he shall deliver to 
warren, the officer required to make the arrest an order in 
writing, specifying the person to be arrested and the offence for which the arrest 
is to be made. 

‘“‘ This section applies to the Police in the towns of Calcutta and Bombay.” 
(Act X of 1886, s. 3.) 


The order must be in writing, unless the offence is cognizable, in which case any Police-officer 
may on his own responsibility arrest.—S. 54, supra. 

Where a head constable verbally ordcred a subordinate constable, who was with him, to arrest 
n person suspected of dacoity, which the constable did in the presence of the superior, it was held 
that the arrest was legal, as dacoity is an offence for which any Police-officer may arrest without 
warrant, and the arrest was virtually made by the head constable.— Reg. v. Shaik Emoo, 11 W. R. 
Cr. 20. If a Police-otficer, without arresting a person himself, directs some of the neighbours to 
take charge of him, the Police-otticer is responsible in the same way as if he had himself made the 
arene ae span arrested by his order being in law in his custody.—Queen v. Behary Singh, 7 

. RK. Cr. 3. 


Upper Burmah :—See Reg. V of 1892 Sched. (VIT.) 


O7. When any person, in the presence of a Police-officer, commits or 

is accused of committing a non-cognizable offence, and 

name refuses, on demand of a Police-officer, to give his name 

and residence, or gives a name or residence which such 

officer hag ‘reason to believe to be false, he may be arrested by such officer in 

order that his name or residence may be ascertained; and he shall, within twenty- 

four hours from the arrest, be forwarded to the nearest Magistrate, unless, before 

the expiration of that time, his true name and residence are ascertained, in which 

case he shall be released on his executing a bond for his appearance before a 
Magistrate if so required. 

Under s. 93 of Act X cf 1872, “any person known to have committed, or suspected of having 
committed, an offence for which a Policc-officer is not authorized to arrest without a warrant,” 
and who refused, on demand of a Police-officer, to give his name and residence, might be dealt 
with as provided in this section. It will be seen that the person must, in the presence of a Police- 
officer, commit or be accused of committing a non-cognizable offence, and refuse to give his name 
and residence before he is subject to the provisions of this section. It may be observed here that 
no Police-officer can investigate a non-cognizable case without the order of a Magistrate of the 
first or second class having power to try such case or commit the same for trial, or of a Presidency 
Magistrate.—S. 155, post. 

Burmah.—In Upper Burmah, notwithstanding anything in ss. 57 and 61 of the Criminal Proce- 
dure Code, an officer in charge of a Police-station may detain a person arrested without warrant so 


long as, under all the circumstances of the case, is reasonable, but in certain circumstances he must 
report to the Magistrate’s Court the reasons for the detention.—Reg. VII of 1886, Sched. s. VIII. 


See s. 4, cl. (g), for the definition of ‘ non-cognizable offence.’ 


58. A Police-officcr may, for the purpose of arresting without warrant 
any person whom he is authorized to arrest under this 
Chapter, pursue such person into any place in British 
ndia. 


As to arrest without warrant, see s. 54; and as to arrestin a foreign country, see the Extra- 
dition Act (X XI of 1879), s. 54. 


59. Any private person may arrest any person who, in his view, commits 
a non-bailable and cognizable offence, or who has been 
Arrest by private proclaimed as an offender ; 
cor aes and shall, without unnecessary delay, make over any 
person so arrested to a Police-officer ; or, in the absence 
of a Police-officer, take such person to the nearest Police- 
station. 
If there is reason to believe that such person comes under the provisions of 
section 54, a Police-officer shall re-arrest him. 


Pursuit of offenders 
into other jurisdictions. 


Procedure on such 
arrest. 


OHAP. Vv, 88. 60-61. | ARREST. 35 


If there is reason to believe that he has committed a non-cognizable offence, 
and he refuses, on the demand of a Police-oflicer, to give his name and residence, 
or gives a name or residence which such officer has reason to believe to be false. 
he shall be dealt with under the provisions of section 57. If there is no reason 
to believe that he has committed any offence he shall be at once discharged. 


Under Act I of 1889 (Indian Merchant Shipping Act), s. 86, power is given to the master or 
owner aud certain others to arrest without warrant. Power is also given to private persons to arrest 
without warrant by s. 12 of the Indian Arms Act, XT of 1878, and bys. 172 of the Inland Emigra- 
tion Act, I of 1882. 


Section 87, post, deals with the proclaiming of offenders. 


Resistance er obstruction to the lawful apprehension of another is punishable under s. 
225 of the Penal Code. The rescue from the custody of a private person under circumstances 
justifying his making an arrest is punishable under the section.—Zmp. v. Kutti, I. L. R. 11 

ad. 441: Amp. v. Patadu, I. L. R. 11 Mad. 480. 


60. A Police-officer making an arrest without warrant shall, without 
unnecessary delay and subject to the isions here} 
Person arrested to be . 2 ay ‘ ae o the provisions herein 
taken before Magis- contained as to bail, take or send the person arrested 
trate or officer incharge before a Magistrate having jurisdiction in the case, or 
ok Police-steton. before the officer in charge of a Police-station. 


No person may be detained for more than twenty-four hours ; see next. section. 


Persons arrested by a Police-officer can only be discharged on their own bonds, or on bail, 
or under the special order of the Magistrate—S. 63, post. 


61. No Police-officer shall detain in custody a person arrested without 
Person arrested not to Warrant for a longer period than, under all the circum- 
be detained more than stunces of the case, is reasonable, and such period shall 
22 hours. not, in the absence of a special order of a Magistrate 
under section 167, exceed twenty-four hours, exclusive of the time necessary for 
the journey from the place of arrest to the Magistrate’s Court. 


Compare Act X of 1872, s. 124, para. 1. That scction applicd to accused persons generally. 
Under this section it is only persons arrested without a warrant who may not be detained for more 
than twenty-four hours. Sees. 81, post, as to persons arrested under a warrant. 


Burmah.—See Regulation VIL of 1886, Sched. s. VIII, and note to s. 67, supra. 


A Magistrate authorizing detention in the custody of the police under s. 167 must record his 
reasons for so doing. He can only make an order under the section when the accused has been 
produced before him. See Jr re Surendro Nath Koy, 13 W. R. Cr, 27: (38. C.) 5 B. L. R. 274. 


Magistrates should require applications by the Police to retain accused persons in their custody 
for more than twenty-four hours to be on specific grounds, and to show good cause for the presence 
of the accused at the Police-station being required.—Smyth, p. 87. 


There must be a continuous detentgon of more than twenty-four hours in order to bring a case 
within the provisions of this section.—-Jn re Indrobee Thaba, 1 W. R. Cr. 5. In no case is a Police- 
ofticor justified in detaining a man without reasonable ground before bringing him before a Mayis- 
trate. The time during which a person is kept in wrongful confinement is immaterial except with 
reference to the extent of punishment, the longer the period the more severe being the punishment. 
—Reg. v. Suprosunnno Ghosaul, 2 Wym., Cr. Rul., 70: (S. C.) 6 W. R. Cr. 88. 

Even if a person be rightly arrested, it does not rest with the discretion of the Policc-officer to 
keep the prisoner in custody where and as long as he pleases. Under no circumstances can he be 
detained without the special order of a Magistrate for more than twenty-four hours. At the ex 

iration of twenty-four hours, unless the special order has been obtained, the prisoner must either 
be discharged or sent on to the Magistrate, and any longer detention is absolutcly unlawful; and 
though the Code is not so express upon the place or the time of confinement, it is perfectly clear 
that it was intended that where a Policc-officer arrested any person, the prisoner should not be kept 
in confinement in any place which the subordinate officer might select, but that he should, if pos- 
sible, be sent immediately to the Police-station and be placed in the custody of the officer in charge 
of the station, who is the Maeve intrusted by the Act with the conduct of the enquiry.—ey. v. 
Behary Singh, 7 W. R. Cr. 3. See notes to ss. 167 and 344, infra. 


The provisions of the section are imperative, and it is not necessary for the Crown to prove that 
an Inspector of Police charged with having detained prisoners for more than twenty-four hours did 
80 with a guilty knowledge.—Reg. v. Basooram Dass, 19 W. R. Cr. 36. 


If, as is frequently the case, a Police-officer, without arresting a person himself, directs some of 
the neighbours to take charge of him, the officer is responsible in the same way as if he had himself 
made the arrest, the person arrested by his order being in law in his custody.—Reg. v. Behary 
ang W.R. Cr. = 
; e exercise of unwarrantable personal violence by a Police-officer to any person in his custod 
18 punishable under s. 29, Act V of 1861. See s. 50, Pres 
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In all heinous cases, where a single prisoner is sent in by the Police, he should be handcuffed. 
When two or more prisoners are sent in, they should be handcuffed two and two together. In cases 
not of a heinous nature, prisoners should not be handcuffed unless violent, and then only by the 
order of the officer in charge of the station.— Bengal Police Manual, 2nd Edn., 1882, p. 398. 


62. Officers in charge of VPolice-stations shall report to the District 
Magistrate, or, if he so directs, to the Subdivisional 
Magistrate the cases of all persons arrested without war- 
rant, within the limits of their respective stations, whether 
such persons have heen admitted to bail or otherwise. 


The report must be made to the Magistrate of the District, unless he directs it to be made to 
the Subdivisional Magistrate. The object of this section is, that the judicial branch should prompt- 
ly exercise authority, if necessary, with regard to all arrests by the Police, and it seems to have been 
framed with this view, that, as no person van be released without the order of a Magistrate, except 
on bail or recognizance, it shall be the Magistrate’s responsibility, as well as that of the Police, if a 
person illegally arrested remains unnecessarily in custody.—Smyth, p. 84. 


Police to report appre- 
hensions. 


63. No person who has been arrested by a Police-officer shall be dis- 
Discharge of person charged except on his own bound, or on bail, or under 
apprehended. the special order of a Magistrate. 


64. When any offence is committed in the presence of a Magistrate within 
the local limits of his jurisdiction, he may himsclf arrest 
or order any person to arrest the offender, and may 
thereupon, subject to the provisions herein contained as 
to bail, commit the offender to custody. 

The ps svisions as to jurisdiction, and giving the Magistrate power to arrest personally, are new. 


Offence committed in 
Magistrate’s presence. 


65. Any Magistrate may at any time arrest or direct the arrest, in his 
presence, within the local limits of bis jurisdiction, of 
any person for whose arrest he is competent at the time 
and in the circumstances to issue a warrant. 


Arrest by or in pre- 
sence of Magistrate 


66. Ifa person in lawful custody escapes or is rescued, the person from 
whose custody he escaped or was rescued may imme- 
diately pursue and arrest him in any place in British 
India. 


This and the following section re-enact, with verbal alterations, the provisions of s. 112 of Act 
XXV of 1861, which were omitted from Act X of 1872. 
As to pursuit of offenders into other jurisdictions by a Police-oflicer, see ss. 54, 58, ante. 


Power, on escape, to 
pursue and re-take. 


67. The provisions of sections 47, 48 and 49 shall apply to arrests under 

Provision of sections section 66, although the person making any such arrest 

47,48 and 49 toapply to is not acting under a warrant and is not a Police-offiver 
arrests under section 66. having authority to arrest. 


See note to preceding section. 


CHAPTER VI. 
Or PROCESSES TO COMPEL APPEARANCE. 
A,—Summons. 


68. Every summons issued by a Court under this Code shall be in writ- 

ing in duplicate signed and sealed by the presiding 

officer of such Court or by such other officer as the 
High Court may, from time to time, by rule, direct. 

Such summons shall be served by a Police-officer ; or, subject to such rules 

Gaaciaie: es <plesis consistent with this Code as the Local Government may 

geccaa. prescribe in this behalf, by an officer of the Court 

Issuing it. 


Worm of summons. 
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This section applies to the Police in the towns of Calcutta and Bombay. 
For form of summons, seo Sched. V, No. I. 


‘Writing’ includes printing, lithography, photography, and engraving and the like.—Section 
4, cl. (e). Every summons should be signed in full by the Magistrate by whom it is issued, with 
the name of his office or the capacity in which he acts. The practice of signing initials only, or 
using a stamp, is objectionable.—Smyth, p. 90, but a warrant is not bad simply because it is initial- 
ed and not signed.—Aimp, v. Janki Prasad, 1. L. R. 8 All. 293. 


In all processes, the father’s name, the caste or tribe, and the residence of the persons to be 
arrested or summoned shonld be entered so as to place his identity beyond all doubt. The Court 
from which the process is issued and the name of the district should also be set forth.—Smith, p. 92. 

A summons should be clear and specific in its terms as to the title of the Court, the place at 
which, the day and the time of the day when the attendance of the person stanmoned is required, 
and it should go on to say that such person is not to leave the Court without leave, and, if the case 
in which he has bean summoned is adjourned, without ascertaining the dite to which it is 
adjourned. —Peér STRAIGHT, J., Emp. v. Ram Saran, TL. R. 5 All. 7. If a summons docs not state 
the place at which or time of the day when the attendance of the person summoned is required, he 
cannot be punished under s. 174 of the Indian Penal Code for disobedience to the summons.—J/bid. 

So in Madras it was held, that the summons should specify the place at which the person 
summoned is required to attend.— Mad. H.C. Pro., 20th December 1872; Weir, p. 41. Where no 
place is specified, failure to appear is no offence.—Ibid, 30th November 1874; Weir, p. 41. 





In the case of Emp. v. Hisan Bapu, 1. L. R. 10 Bom. 93, the accused, who was summoned to 
appear and answer a criminal charge, attended at the Magistrate’s Court, but not finding the 
Magistrate present at the time mentioned in the summons, departed after waiting two or three 
minutes. The Court held that he was bound to wait a reasonable time, and that he had not done 
so, and accordingly convicted him under s. 174 of the Penal Code. Sec Queen v. Sutherland, 
14 W. R. Cr. 20, 

By s. 57 of the Presidency Magistrates’ Act, IV of 1877 (which has been entirely repealed with 
the exception of that section), a fee of cight annas must be paid for every summons or warrant 
issued by a Presidency Mavistrate except in the case of a summons to attend and give evidgnce or 
to produce documents, in which case there must be paid a fee of four annas : @ 

Provided that such Magistrate may in any case remit any such fee, if he is satisfied that the 
complainant is unable to pay the same, and shall remit it when the complaint is made by a public 
servant in the execution of his duty. ° 

The following rules have been framed by the High Court of Judicature at Fort William in 
Bengal, in accordance with cl. 2, 8. 20 of the Court, Fees Act, 1870, declaring the fees chargeable 
for service and execution of the several processes in the Courts of Magistrates in Bengal and 
Assam :*— 

I.—The fees hereinafter mentioned shall be chargeable for serving and executing the processes 
to which the fees are respectively attached, viz. :—- 

(1) Warrant of arrest - Rs. A. P. 
For the warrant in respect of each person named therein —., . 10 0 





(2) Summons 
Yor the summons in respect of one person, or of the first two persons 


residing in the same place .. or . 0 8 0 
In respect of every additional person named therein 0 4 UV 


(3) Proclamation for absconding party under s. 171 (87, infra) of the Code of 
Criminal Procedure— 


For the proclamation a as — us . 2 0 0 
(4) Proclamation for witness not attending (s. 353) [87, infra]— 
For the proclamation be a ; set .— 0 8 0 
(5) Warrant of attachment 
For the warrant _... os bed ae _ . 10 0 
Where it is necessary to place officers in charge of property attached, for 
each officer so employed, per dicm _... ; bs . 0 4 0 


* Published at page 804 of the Calevita Gazette of the 2nd April 1879, and at page 596 of the Assam Gazette of 
the 18th Uctober 1879. 


These rules apply only to processes served and executed by Magistrates’ establishments. By this, however, it 
was not intended that processes issued under the orders of a Court of Session should be served without charge, as 
it was contemplated that such processes should always be issued by the District Magistrate at the discretion of the 
Sessions Judge (//. C. 1318 ef 1881). 


Under cl. 2, 8. 68 of Act X of 1882, the Lieutenant-Governor has declared that processes issued under that Act 
shall be served by peons appointed under the rules framed by the High Court in accordance with s. 22 of the Court 
Fees Act, VII of 1870. (Mide Notryication, Government of Bengal, the th May 1888; Caleutla Gazette, 23rd ibid, p. 426.) 


Similar orders have heen passed by tho Chief Commissioner, Assam, (Mele Notzfication, Judicial Department, 
No. 46 of 20th June 1883 ; Assam Gazette of 23rd ibid, p. 290). 
. The provisions of s. 31, cls. iii and iv, Act VIT of 1870, and of paras, iii and iv of these Rules, apply also to 
injunctions. riminal officers are, however, reminded that injunctions m proceedings not connected with offenere 
pores Sues hea ay fee. oi injunction under s, 148, Code of Criminal Procedure, would, for example, be 
16 “WItht he uhove fee; whereas an injunction under s. 144 or 145 of the Code would not carry any fee 
No. 10 of 26th September 1882). ee ete 
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(6) In cases where an application is made by a complainant for the recovery Rs. A. P. 
of costs awarded under s. 31, Act VII of 1870, or of compensation grant- 
ed under s. 308 (545, infra), Code of Criminal Procedure, or where a defen- 
dant applies for the recovery of compensation awarded to him under 
s. 209 (250, infra) of the Code of Criminal Procedure— 
For the warrant for the levy of the fine or compensation 0 
(7) Written order— : 
For the order a eee eg Bex te ee. Ve 
(8) Injunction—- 
For the injunction... 1 
(9) Notice— 
For the notice Gia Se 100 


Il.—Nothing herein contained shall be deemed to authorize the levying of any fee for any 
summons to attend as a juror or assessor in a Court of Session, and no fee shall be chargcable on 
any such summons. ; 

“ [Ll.—No fee shall be chargeable in advance on any process of a Criminal Court in any case 
where the prosecution is on the part of Government, but it shall be competent to any Magistrate 
in such case, if the accused is convicted, to order that such fees shall be paid by the accused, or any 
of them, in like manner as if such fees had been paid by the prosecutor in the first instance. 

1V.—No process which comes within the operation of Rules I or VI shall be drawn up for 
service cr execution, except upon an application made to the Court for that purpose in writing on 
a document bearing upon its face stamps not less in amount than the fee which is directed to be 
charged for serving and exccuting the process so songht to be drawn up. This application may, 
however, at the option of the party making it, be Included in the petition by which he moves the 
Court to order the process to issue, but in that case the petition must bear the requisite stamps 
for the process fee, in addition to such stamps, if any, as are needed for its own validity : and in 
either case, the filing of the application, thus duly stamped, shall constitute payment of the fee 
chargeable for the proccss. ”* 

V.—When a proclamation has been issued for an absent witness, if the witness shall afterwards 
appear, and the Court shall be of opinion that such witness had absconded or concealed himself for 
the purpose of avoiding the service of a warrant upon him, such Court may order the witness to pay 
the cost of the proclamation. 

ViI.—In‘ the districts named in the margin, where the Subdivisional System has not been fully 

fenant.--Rajshahye, Bograh, — Dimagepore, introduced, in every case where a process has to 
Malda, Runuzporc, Bancoorah, Sythot, Hazarce- be executed at a distance of more than 25 miles 
bach, Beerbhoom, Cachar, Cluttaguny, Noa. from the Court from which it is issued, an addi- 
bi diy Singbhoom, Nowgong, — Lohardugya, non of one-fourth is to be made to the fee charge 
Manbhoom. ‘ , i j iti 

Dee ee Hace | Seer if more than 50 miles, an addition of 

VII.—In the districts named in the margin, where, during a portion of the year, travelling, 

except by boat, is impracticable, boat-hire may, when 


8 8 
0 6 
0 0 


sl evet . eon it has to be incurred, be charged in addition to the fees 
ek Navitinily. payable under Rules IL and VI above. The rates at 
Furreed pore, Sylhet. which such boat-hire shall be charged shall be fixed 
Backerguuge. from time to time by the District: Magistrate, and shalk 


be sufficient only to cover on the whole the actual cost of 
boat establishment as it may be necessary to maintain for the purpose of serving processes in cases 
not cognizable by the Police. 

VILI.—Subject to the confirmation of the Local Government, the High Court may, by noti- 
fication in the Government Gazette, on sufficient cause shewn, exempt from time to time any dis- 
trict, or part of a district, from the operation of all or any of the above rules, and may similarly 
bring any district, or put of a district, which may be exempt, under the operation of the same. 

For paragraphs VIE and VITL above, which relate only to Bengal, substitute the following 
paragraphs VII, VIN. and IX for processes in Assam 

VIL.—In the districts named in the margin, where, during a portion of the year, travelling, 

Nawcone except by boat, is impracticable, boat-hire may, when 

Taine: it has to be inenrred, be charged in addition to the feces 

x payable under Rules To and VI above. The rates at 

which such boat-hire shull be charged shall be fixed from time to time by the District Magistrate, 


* In exercise of the powers conferred by ss. 26 and 35 of the Court Fees Act, 1870, and of all other powers enabling 
him iu this bshalf ; and in supersession of Notification py the Government of India in the Financial Department, 
N>, 1520, date 1 9th March 1875, and all otacr notincations on the subject, the Governor General in Council is pleased 
to yssue tho followiny directions :— 
J.—When in any case the fee chargeable under the said Act is less than Rs, 10, such fee shall be denoted by 
adhesive stamps only. Such adhesive stumps shall either be the adhesive stamps bearing the words 
“court fees,” at preyent in use, or adhesive stamps of any different shape, size, or pattern, bearing the 
words ‘court feos,’ which may hereufter be issued for use, in supersession of, or in addition to, the 
adhesive stamps now in use. 
II.—When in any case the fee chargeable under the said Act amounts to or exceeds Rs. 10, such fee shall be 
denoted by impressed stamps bearing the words ‘ court fees,” adhesive stamps being only employed to 
make up fractions of less than Ru. 10. 

Ili.—!f in any case the amonnt of the fee chargeable under the said Act involves a fraction of an anna, such 
fraction shall be remitted. 

IV.—This Notification shall take effect on and after the Ist June 1888 (postponed to lat July 1888 by Notifica- 
tion 1236, Gazette of India, 2nd June 1883). 

[Notification, Governinent of India, No. 861, of 18th April 1883. (G. L. No. 2 of 11th May 1883.) } 

For rules to regulate the use of adhesive and impressed stamps in accordance with this notification, see 
Gazette, 4th July 1883, Part I, p. 571, 
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subject to approval by the Sessions Judge, and shall be sufficient only to cover on the whole the 
actual cost of hiring boats or of such boat establishment as it may be necessary to maintain for the 
purpose of serving processes in cases not cognizable by the Police. 

VIII.—In addition to the fees payable under Rules I, VI and VII, the amount of fees, 
if any, which may legally be charged for ferries to be crosssd by the peon serving the processes, shall 
be levied in cash from the party at whose instance the process is issued. 

IX.—Subject to the confirmation of the Local Government, the High Court may, by notifica- 
tiou in the Government Gazette, on sufficient cause shown, exempt from time to time any district, 
or part of a district, from the operation of all or any of the above rules, and may similarly brin 
any district, or part of a district, which may be exempt, under the operation of the same.*— Cal. H 
C. C. Os. No. 13 of 2nd April and No. 35 of 17th November 1879; Wilkins, p. 89. 


The following rules have been framed under cl. 3, 5.20 of the Court Fees Act, VII of 1870 :— 


The following monthly salaries shall be allowed to the peons employed in the service or execu- 
tion of processes in the Courts of the Magistrates : 


1st.—In the Court of the Magistrate of the District— 


Peons, each it +4 wie ae se . Rs. 7 
2Qnd.—In Subdivisional Magistrates’ Courts— 
Peons, each fy ; adi - “ve .. Rs 7 


Nore —The rates of remuneration for peons, provided by these rules, are intended to secure the services of 
men who can read and write. But whenevor, on the occurrence of a vacancy, candidates thus qualified shall not 
bo available, the Court on whose establishment the vacancy exists may record a declaration to that effect, and ma 
then appoint temporarily soine person whom it may consider competent to perform the duties, and who shall 
be paid at the rate of Rs 5 per meusem in Munsiff’s Courts, and Rs. 6 per mensem in all other Courts ; provided that 


such appointments, when made by a Court subordinate to the District Judge or the Magistrate of the District, shall 
be subject to the approval of such Judge or Magistrate, and shall cease as soon as duly-quulified candidate shall be 


procurable.— Wikins, p. 94. 


The following rules have also been framed by the High Court of Judicature at Fort William 
in Bengal, in accordance with s. 22 of the Court Fees Act, 1870, for the guidance of Magistrates 
in Bengal and Assam :+— ae 

lst.—The Magistrate of every district shall ascertain the average number of processes issued 
in a year from his own Court, and from each of the Courts subordinate thereto, during throe 
years last past. ade e es 

2nui.—Vhe peons to be employed in each district shall be in number sufficient for the execution 
of a like number of processes, each peon being for this purpose considered capable of executing 300 
processes per annum. ; 

3rd.—In the districts named in the margin, where the peons entrusted with a large proportion 
of processes have to 


be conveyed by boat, 
the number of pro- 


Bengal —Backergunge, Dacca, Jessore, Sylhet, Kamroop, Nowgong. 
Luckhimpore, Chittagong, Dmagepore, Mymensing, Rajshahye, ered alias: 
N.B.—For the districts in the 2nd para. the calculation is to be made for from May to 


October, inclusive, only. CESSES which each 
Asauin.—Sylhet, Kamroop, Nowgong, Luckhimpore. peon 18 expectcd to 
N.B.—¥For Luckhimpore the calculation is to be made for from May to October, inclu: serve may be reduced 

sive, only. by one-third, and the 


. number of peons to 
be employed shall be calculated accordingly. 


4th.— Where it appears advisable to the Magistrate of the District, he may authorize the 
appointment of such number of peons on the whole for all the Courts in his district as may suffice 
for executing the total number of processes of those Courts, and may from time to time apportion 
such peons according to need among such Courts. 

5th.—When it appears to the District Magistrate that the number of processes issued out of 
any Court or Courts in the district hgs increased by 10 per cent., he shall be competent to make a 
correspone ae. increase in the number of peons, and if there shall be a diminution to the like 
extent, or if he should be satished that the processes of all or any of such Courts can be executed 
by a smaller number of peons, it shall be his duty to make a reduction accordingly.—C. Os. No. 13 
of 2nd April and No. 35 of 17th November 1879; Wilkins, p. 95. 


Certain Processes not chargeable with Fees.—No fee shall be chargeable for serving and execut- 
ing any process, such as a notice, rule, summons or warrant of arrest, which may be issued by 
any Court of its own motion, solely for the purpose of taking cognizance of, and punishing, any 
act done, or words spoken, in contempt of its authority.{— Wilkins, p. 96. 

Process Fees in Madras.—The following rules have been passed by the Madras High Court 
under s. 20 of the Court Fees Act :— 

On and after the 16th August 1873, all payments for the service of processes issued by the 
High Court in its Ordinary Appellate Jurisdiction and by the Civil and Revenue Courts subor- 
dinate to the High Court, and by Criminal Courts in the case of offences other than offences for 


which the Police may arrest without warrant, shall be collected according to the rates fixed in 
Schedules A and B. 


(Schedule A deals with Civil and Revenue Courts.) 








* No general rule can be laid down respecting the refund of the value of Court-fee stamps, in cases where the 
fees have been paid into Court for the issue o processes, and such processes have not issued. Hach case must bo left 
ie ee has of the Court, and decided on its merits. Where the amount is large, it may well be refunded (H, ¢, 

85 of 1882). 


t Published at p. 804 of the Calcutta Gazette of the 2nd April 1879, and at p. 596 of the Assam Gasette of the 
10th October 1879. 


t This rule is Rule IJ of the Rules under cl, 1, s. 20, Court Fees Act, 1870, which otherwise apply only to civil 
processes, 
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Schedule B (Criminal Courts), Rs. A. P. 

1. Summons to defendant. se - ey as . 0 8 0 
And for every additional defendant, if applied for at the same time and if 

resident in the same neighbourhcod adh i - . 0 4 0 

2. Summons to a witness bg ; 0 8 O 


And for every additional witness, if applied for at the same ‘time and if 


witness resides in the same neighbourhood Sy se . O 4 6 
8. Warrant of arrest . ie . ds . 08 12 0 
4. Notice, order, injunction or warrant not otherwise provided for _.. 0 8 O 


N.B.—(1) If a process is to be served or executed within a radius of six miles from the court- 
house, half the above rates only are to be charged. Vhe Judge of every Court shall determine 
what villages arc within the above radius, and a list of such villages shall be notified in a con- 
spicuous place in the court-house, 

(2) When a wartant remains unexecuted for fifteen days after its delivery to the officer entrust- 
ed with its execution, an additional fee at the same rate shall be levied from the party at whose 
instance the warrant was issucd for every fifteen days or portion of fifteen days until return is 
made, provided that the delay in executing the first warrant is not attributable to the officer of the 
Court.—.Uadras Gazetle, 1873, pp. 1255, 1256, 

As to establishment for the service of criminal processes in Madras, sec the rules of the Madras 
High Court under s. 22 of the Court. Fees Act.—Madras Gazelle, 1873, p. 1255. 

Process Fees in Burma.—Vhe following fees for executing processes issued by the Criminal 

Yourts in the case of offences other than otiences for which Police-officers may arrest without a 
warrant are in force in Burma :— 


Summons on witness , es ae . 8 a 
Summons on accused person and any other notice, proclamation, or injunction 

not especially provided for bes : ee ay .. 1s rupee. 
Warrant of arrest, ; .. 2 rupees. 


The above fees must be paid by the complainant at whose instance the process is issued, and no 
further charge may be made on account of boat-hire or other expenditure, 

Any Magistrate who has power to entertain cases on complaint preferred directly to himself 
anthoritv On eneeial ovannde ta La we 2 --d- 1 1 . . n ry as 


. op tN ak ad, BLE PUMLUUEY UTES, LOE, [Pe Uaraee : 

The following rules as to service of summons on witnesses in Native States, natives of rank, 
and Revenue officers are in force in Bombay :—- 

It having been brought to the notice of the High Court. that serious delay in the disposal of 
criminal cases is frequently caused by the difficulty in obtaining the attendance of witnesses re- 
siding in Native States, the Court, in order to provide a remedy as far as in its power, is pleased to 
issue the following instructions for the guidance of Mavristiates ee 

I. In forwarding an application or summons for the attendance of a witness residing in a 
Native State. care should be taken to give such a description of him that he may be easily identi- 
fied. Thus, for instance, besides the person’s name and father’s name, the requisition should 
inticate his age, caste, and village, and it should be mentioned if his village is in the neighbourhood 
of anv well-knawn tauan 

IL. The probable time during which the witness will be detained should also be stated ; and, 
in fixing the date when the appearance of a witness is required, reasonable time should be given, 
so as to allow his being found and sent off, 

It. When practicable, the batta allowed by Government orders for the expenses of witnesses 
should be transmitted at the time of sending the requisition. 

IV. By these arrangements it is hoped thata greater dexree of punctuality with regard to the 
attendance of witnesses from Native States will be secured ; aud the Court. considers 1t desirable 
that officers should (when it is possible) avoid summoning such witnesses for the preliminary enquiry 
before the Magistrate, in those cases where their evidence, though necessary before the Session 
Court, is not indispensable for the purpose of commitment. 

Batta to witnesses in criminal cases should be paid daily as it becomes due. 

In the case of Ist and 2nd class Sirdars and other native gentlemen of high position, a letter 
signed by the Judge or Magistrate, and to the same effect as Form A, Sched. If, Criminal Proce- 
dure Code (cf. Sched. V, No. I, of this Act) may be substituted for the ordinary summons. 

In summoning Revenne-officers of any description, due consideration shall be had to the loss 
nd inconvenience the public service may suffer from the absence of those functionaries from their 
autues, When their evidence is required, they shall be detained for as short a period as possible, 
and their personal attendance shall be dispensed with whenever it can be consistently with the 
requirements of justice.— Bombay Wazette, 1879, pp. 471, 475. 


69. The summons shall, if practicable, he served personally on the 
rerson summoned, by delivering or tendering to him 
one of the duplicates of the summons. 
Every person on whom a summons is so served shall, if so required by the 
Signature of receipt serving officer, sign a receipt therefor on the back of 
for summons. the other duplicate. 


As to service upon a servant of Government or of a Railway Company, see 8.72. 
Whenever a summons to appear as a witness iy issued upon an officer of Police, it should be 
served upon such officer through the District Superintendent of Police, or the Assistant District 


Summons how served, 
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Superintendent in charge of the outpost to which the individual summoned may belong.—Smith, 
p. 90; see Wilkins, p. 106. 

The mere showing to a witness of a summons is not sufficient service. Hither the original 
should be left with the witness, or should be exhibited to him, and a duplicate delivered or 
tendered ; see Reg. v. Kharsanlal Daunatram, 5 Bom., Cr. Cas. 20. 


The refusal to give a receipt for a summons is not an offence under s. 173 of the Indian Penal 
Code. —In re Bhoobuneshwar Dutt, 20. L. R. 80: (8. C.) I. L. R. 3 Cal. 621, following Queen v. 
Kolya bin Fakir, 5 Bom. H. OC. R., Cr. Cas. 34. 


70. Where the person summoned cannot, by the exercise of due diligence, 
Service when person © found, the summons may be served by leaving one of 
summoned cannot be the duplicates for him with some adult male member of 
found. his family, or, in a Presidenev-town, with his servant 
residing with him : and the person with whom the summons is so left shall, if so 
required by the serving officer, sign a receipt therefor on the back of the other 
duplicate. 
See note to preceding section. 
The provision as to leaving the summons with a servant in the Presidency-towns is new. 


71. If the signature mentioned in sections 69 and 70 cannot, by the exer- 

; cise of due diligence, be obtained, the serving officer 

shall affix one of the duplicates of the summons to some 

conspicuous part of the house or homestead in which 

the person summoned ordinarily resides : and thereupon the summons shall be 


deemed to have been duly served. 


Returns of Service of Summons in what form to be made.—Attention should b@’paid to the 
following rules in making the returns of service of summons in criminal cases :— 

(a) Personal Service. —When the summons is served personally, the service and the signature 
of the person served on the back of the summons or copy should be proved by the solemn declara- 
tion recorded in writing of the person who actually effected such service ; and the identity of the 
person served with the party to whom the process 1s addressed should be proved by the aftidavit 
or solemn declaration of some one personally acquainted with the person to be served. 

(b) Service onan Adult Male Member of the Family.—JV£ the service be made on an adult male 
member of the family of such person residing with him, it should be proved by the solemn declara- 
tion of the officer effecting the service, and, if necessary, of some other person or persons acquainted 
with the facts that the defendant could not be found, and that the person to whom the process was 
delivered was an adult male member of his family, and was actually residing with him at the time 
of such service. 

(c) Service by Afiving Copy of the Summons to the House.— Tf the service be made by affixing it 
to the dwelling house of the person to be served, it should, in like manner, be proved that such 
person could not be found, nor any other person on whom service could be made, and that the 
person to be served was ordinarily residing in the house, on the outer door of which a copy of 
the process was fixed, at the time when it was so fixed.—Cal. H. C. C. O. No. 9 of Oth April 1871. 


ad 


72. Where the person summoned is in the active service of the Government 

or of a Railway Company, the Court issuing the sum- 

Service on servant of ions shall ordinarily send it in duplicate to the head of 

Government or of Rail- hc Gieor Icheeneli ner .. l land eal 

cay Osu pady. he office in which such person is employed ; and such 

head shall thereupon cause the summons to be served 

in manner provided by section 69, and shall return it to the Court with the 
endorsement required by that section. 


Section 158 of Act X of 1872 empowered the Court to send the summons for service to the 
head of the office in which the person summoned was employed. Now this course ix to be ordi- 
narily pursued, and moreover the head of the ottice is to return the summons with the endorse- 
ment required by s. 69. 

The following rules for service of summons upon persons in the employment of Government 
have been issued by the High Court in Calcutta :— 

(t) Whenever a summons to appear as a witness in a criminal case is issued arainst an officer 
of Police, it shall be served upon such officer through the Superintendent of the District, or the 
Assistant in charge of the Subdivision to which such officer may belong.—Cal. H.C. C. O. No. 14 
of Oth December 1866. 

(b) All summons on Medical Subordinates at subdivisions must be served through the Magis- 
trate or other exccutive head of the district, in order to enable him, in communication with the 
Civil Surgeon, to make arrangements for the conduct of their medical duties duriag their absence, 

“1.0. C. O. No. lof 10th January 1868, 
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(c) Whenever it may be necessary to summon an officer or soldier in military employ to 
attend a Civil or Criminal Court as a witness, the process-server, who is to serve the summons, must 
be instructed to take it under cover to the officer in command of the regiment or detachment with 
which the witness may be serving, and to apply for his assistance in serving it. With this assist- 
ance, the process-server shall then proceed to serve the process, and shall make his return direct to 
the Court. In such cases sufficient time should always be given to admit of arrangements being made 
for the relief of the witness sammoned.—Cal. H. 0. C. O. No. 24 of 24th June 1878. 

(d) When Jail or other Departmental Officers of Government, reside in the station, are sum- 
moned as witnesses, arrangements should be made to send for them only when actually wanted.— 
Cal. H. C. C. O. No. 8 of 22nd August 1878. See Wilkins, pp. 106-7. 

This rule may conveniently be extended to all cases in which it may be necessary to serve a sum- 
mons on an accused person or a witness in the service of any public department.—Smyth, p. 90. 


73. When a Court desires that a summons issued by it shall be served at 
any place outside the local limits of its jurisdiction, it 
shall ordinarily send such summons in duplicate to a 


Magistrate within the local limits of whose jurisdiction 
the person summoned resides or is, to be there served. 


Compare Act XXIII of 1840, 8. 1, Execution of Process Act, and Act IV of 1877, s. 50. 


74. When a summons issued by a Court is served outside the local 
3 limits of its jurisdiction, and in any case where the offi- 
roof of service in y 
such cases, and when cer who has served a summons is not present at the 
serving officer not pre- hearing of the case, an affidavit, purporting to be made 
Bent. before a Magistrate, that such summons has been served, 
and a duplicate of the summons purporting to be endorsed (in manner provided 
by section 69 or section 70) by the person to whom it was delivered or tendered 
or with whom it was left, shall be admissible in evidence, and the statements made 
therein shall be deemed to be correct unless and until the contrary is proved. 
The affilavit mentioned in this section may be attached to the duplicate of 
the summons and returned to the Court. 


B.— Warrant of Arrest. 


75. Every warrant of arrest issued by a Court under this Code shall be 
in writing, signed by the presiding officer, or, in the 
ease of a Bench of Magistrates, by any member of such 
Bench ; and shall bear the seal of the Court. 

Every such warrant shall remain in foree until it 
is cancelled by the Court which issued it, or until it is 
executed. 


Compare Act X of 1872, s. 159, and Act IV of 1877, s. 56, which did not require the seal. It 
is not necessary under this section, as it was under s. 159 of Act X of 1872, that the warrant should 
be sealed by the Magistrate ; it is sufiicient if it bears the scal of the Court. 


For form of warrant of arrest, see Sched. V, Form 2. 

‘Writing’ and ‘ written’ are defined in s. 4, cl. (é). 

Fees.— As to fees for warrants and other processes, see note to s. 68, ante. 

No general warrants for arrest should ever be issued by a Court of Justice. See Re Hastings, 
9 Bom. i. ©. R. 154, per SARGENT, J. 

Every warrant should state, as shortly as possible, the special matter on which it proceeds. 
Every warrant is to be in the Form B given in the second schedule (see Sched. V, No. 2, of this 
Code), or to the like effect. A strict adherence to the form of warrants of arrest prescribed by the 
Code will tend to prevent their being granted irregularly and without inquiry as to whether the 
circumstances justify their issue.—Smyth, pp. 91, 92. 

Great care should be taken to have the forms of warrants distinguished from forms of summon- 
ses, and to make the police know the difference. And great care should also be taken that a 
warrant, which always implies personal arrest and restraint, never goes forth when a summons to 
attend would be suthcient for the ends of justice, and any attempt to coerce or restrain a party who 
has been summoned only should be checked and punished. The Police are to carry out to the letter 
the instructions issued in the writ handed over to them; the responsibility for the consequences of 
an informal or illegal process, bearing the seal and signature of the Magistrate, rests with him.— 
Smyth, p. 92. . 

Warrants of commitment issued by European Magistrates should, as a rule, and certainly in 
all cases where more than six months’ imprisonment is awarded, be filled up in English ; and 
warrants for the release or remission of seutences of prisoners contined in jail should be in Kuglish, 


Service of summons 
outside local limits. 


Form of warrant of 


‘rarf.. 


Continuance of war- 
rant of arrest. 
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and signed at full length by the officer issuing the order. In these warrants the prisoner’s name, 
father’s name, his residence, caste, and term of sentence should be invariably stated.--Smyth, p. 93. 

The warrant ought to be signed in full by the Judge or Magistrate who issues it with his own 
hand ; a signature affixed by means of a stamp is not sutticient.—Smyth, p. 93: ASML dr Ayyar 
v. Queen, I. L. R. 6 Mad. 396. Soin Bengal the High Court, at the request of the Bengal Govern- 
ment, has recently issued a circular, reminding all Judicial Officers that in case of all documents 
which are required by law to be iseued, the impression of a stamp bearing the officer’s name is in- 
sutticient and illegal.—C. O. No. 8 of 15th August 1882: Wilkins, p 119. It is improper to initial 
& Warrant merely, but a warrant is not bad because it is initiaJled and not signed. — Emp. v. Jankt 
Prasad, I. L. RK. 8 All. 298. 

Before a warrant can issue, evidence must be given that an offence has been committed, and a 
punishable offence must be stated in the warrant.—Jn re S. M. Bedhumukhi Debi, 6 B. L. R. 


Appx. ro See remarks of Pusar, J., in In re Surendro Nath Roy, 13 W. R. Cr. 27: (8. 0.) & 
B. L. R. 274. 


In the case of Re Hastings, 9 Bom. H. C. R. 154, the warrant authorized the committal of 
James Hastings without giving any description whatever as to what James Hastings was indicated 
thereby. It was held, that the warrant was bad. SARGENT, J., after referring to Hood’s case, I 
Mood, Cr. Cas., 281, in which the omission of the Christian name of the person to be apprehended 
was held to vitiate the warrant, said: ‘‘I think Iam bound to follow the principle involved in that 
ruling, which is, that a warrant should contain distinct and unequivocal intimation to the person 
that he is the individual meant to be apprehended and must surrender to the officers; aud this too, 
the more especially, as the form of warrant prescribed by the Code requires that his residence 
should be inserted. The issuing of general warrants is, it is well known, illegal, and this, though 
not, properly speaking, a general warrant, which means a warrant to apprehend all persons com- 
mitting a particular otfence or class of offences, is however of such a gencral nature as to justify the 
Police in arresting any person of the name of James Hastings, whoever he may be, or wherever he 
may be found, the number of persons to he arrested under it being limited only by the limit to the 
number of persons bearing that name. The warrant in this case is, in my opinion, far more general 
than was the warrant in Hood’s case, and Iam therefore of opinion that it is bad.” 


The provisions of this section apply to every summons or warrant issued under the Code.—S. 93, 
post. 


76. Any Court issuing a warrant for the arrest of any pergtn may, in 

its discretion, direct by endorsement on the warrant 

Biel ed cig "that, if such person execute a bond with sufficient sure- 

ties for his attendance before the Court at a specified 

time and thereafter until otherwise directed by the Court, the officer to whom the 

warrant is directed shall take such security and shall release such person from 
custody. 

The endorsement shall state (a) the number of sureties, (>) the amount in 
which they and the person for whose arrest the warrant is issued are to be 
respectively bound, and (¢) the time at which he is to attend before the Court. 

Whenever security is taken under this section, the 
officer to whom the warrant is directed shall forward the 
bond to the Court. 


As to deposit of money or Government securities in lieu of a bond, see s. 513, post. 


to be 


77. A warrant of arrest shall ordinarily be directed to one or more Police- 


officers, and, when issued by a Presidency Mayistrate, 
dineeants to whom shall always be so directed ; but any other Court issu- 

ing such a warrant may, if its immediate execution is 
necessary and no Police-officer is immediately available, direct it to any other 
person or persons ; and such person or persons shall execute the same. 

When a warrant is directed to more officers or 
persons than one, it may be executed by all, or by any 
one or more, of them. 

Warrants should be directed to the senior officer of Police in attendance at a Court, by whom 
they should be registered in a book kept for that purpose. That officer should then endorse the 
name of the officer who is to be charged with its execution eileen Ris officer in charge of a Police- 
station) upon each warrant, and despatch it to him without delay. The officer receiving the warrant 
may again transfer it for execution to another Police-officer (see s. 79), and in every such case a 
regular endorsement of the process must take place so that the name of the officer executing the 
process may be apparent on the order itself.— Bengal Police Manual, p. 396, 2nd Edition. 

A warrant ought not to be issued to an unofficial person, except when the Magistrate is 


without the assistance of competent Police-officers, and unless the urgency is imminent.—In re 
Surendra Nath Roy, 5B. L. R. 274: (8. C.) 13 W. R. Cr. 27. 


several 
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78. A District Magistrate or Subdivisional Magistrate may direct a 
Warrant may be ai- Warrant to any landholder, farmer or manager of land 
rected to landholders, within his District or Subdivision for the arrest of any 
&e. escaped convict, proclaimed offender, or person who has 
heen accused of a non-bailable offence, and who has eluded pursuit. 

. Such landholder, farmer or manager shall acknowledge in writing the 
receipt of the warrant, and shall execute it if the person for whose arrest it was 
issued is in, or enters on, his land or farm, or the land under his charge. 

When the person against whom such warrant is issued is arrested, he shall 
be made over with the warrant to the nearest Police-ofheer, who shall cause him 
to be taken before a Magistrate having jurisdiction in the case, unless security 
is taken under section 76. 


The powers given by this section could only, under the former Code, be exercised by the 
Magistrate of a district. Now Subdivisional Magistrates may direct warrants to landholders for 
the purposes mentioned in the section. 

A landholder required under this section to execute the warrant, neglecting to do so would 


be punishable under s. 187 of the Penal Code. 


79. A warrant directed to any Police-officer may alxo be executed 
by any other Police-officer whose name is endorsed upon 
the warrant by the offiver to whom it is directed or 
endorsed, 

As tewhen persons are bound to assist Magistrates and Police, see s. 42 and note to s. 43. 


80. The Police-officer or other person executing a warrant of arrest 
shall notifv the substance thereof to the person to be 
arrested, and, if so required, shall show him the war- 
rant. 


Compare s. 56. supra, and see note to s. 46, supra. 


Under s. 81, the person arrested must be brought before the Court without unnecessary delay, 
Wrongful confinementis pouishable under s. 342 of the Penal Code, That section is as follows : 
“Whoever wrongfully confines any person shall be punished with impmsonment of either descrip- 
tion for a term which may extend to one year, or with fine which may extend to one thousand 
rupees, or with both.” 

Having rezard to the definition of wrongful confinement, it would appear that, except in 
cases which might come under s. 79 of the Penal Code, a Police-offcer who without w warrant 
arrested a person charged with a non-cognizable offence, would bring himself within the terms of 
3. 342 of the Penal Code, the detention being illegal. In th® case of fteg. v. Budrool Hossein, 
24 W. R. Cr. 51, a Sub-Inspector, in consequence of something which took place on making in- 
quiries, detained a person who came to make a complaint, and after a short interval, during which 
he consulted his superior ofticer, discharged him on his recognizance. The person detained prose- 
cuted the Sub-Lnspector for wrongful confinement unders, 342 of the Penal Code. The High Court 
(L. S. JACKSON and McCDONELE, JJ.) held, that although there was probably excessive and mis- 
taken exercise of powers not civilly excusable in a Police-officer, the facts did not amount to the 
criminal offence of wrongful restraint, as there was no malice or intention of doing an act of the 
nature spoken of in ss. 839 and 340 of the Penal Code, and no voluntary obstruction or restraint. 
The report does not show the circumstances under which the detention took place, but a slight re- 
ference to ss. 339, 340 and 342 of the Penal Code will satisfy to show that the question of malice or 
intention has nothing to do with the constitution of the offence of wrongful confinement, however 
much it may affect the question of the amount of punishment to be inflicted. See Suprosunno 
Ghosal, 2 Wym., Or. Rul., 78: (8S. C.) OW. R. Cr. 8&8 See also the case of Bussoran Dass, 19 
W. R. Cr. 36. Detention by a Police-ottcer for over 24 hours is punishable under s. 29 of Act V 
of 1861 as a wilful breach of the rule laid down by s. 167, post (see Bussoram Duss, 19 W. R. Cr 
36), unless the detention is not continnous.—Jndroba Thaba, 1 W. R. Cr. 31. See note to s. 167, 


post. 


A Police-officer should not attempt to arrest a. person without having the warrant in his pos- 
session, so as to be able to show the warrant if necessary—Zinp,. v. Amar Nath, J. L. R. 5 All 
318, or, without having it endorsed, if it was not originally directed to him.—See note to s. 46, 
supra, and also the last paragraph of s. 84, 7nfra. If a person, on being arrested, object that there 
is a mistake, and that he is not the person named in the warrant, the officer should release him, 
unless he believes in good faith he is the person (Penal Code, s. 79). If he so believe, lie should 
proceed with the arrest, und the person arrested will have no right of private defence (Penal Code, 
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8.99). If the person against whom the warrant was issued, or whom the offi cerexecuting the 
warrant believed in good faith to be that person, resist, the officer may use all means necessary to 
effect the arrest. 


Section 79 of the Penal Code declares that 1 othing is any offence which is done by a person who 
is justified by law, or who by veason of a mistake of fact and not by reason of a mistake of law in 
good faith believes himself to be justified by law in doing it. Accordingly, if a Police-otficer arrest 
a person, hiving bond Ade Eee ns him for another, whom he is authorized under the warrant 
to arrest. or if, without having a warrant, he arrests a person Lond fide believing that a cogniz- 
able offence has been committed, when in fact no such offence has been committed, he will be 


protected. 


By Exyl. I tos. 99 of the Indian Penal Code, a person is not deprived of the right of private 
defence against an act done or attempted to be done by the direction of a public servant, unless he 
knows or has reason to believe that the person doing the act is actine by such direction, or unless 
such person states the authovity under which he acts, or if he has authority in writing, unless he 
produces such authority if demanded. 


In the case of Codd v. Cabe (45 L. J., Mage. Cas., 101; L. R., 1 Exch. Div. 352; 34 L. J. 453; 18 
Cox, ©. C., 202), a warrant had been issued, addressed to all Police-officers of Devon, for the arrest 
of C for trespass in pursuit of conies. It was held that © was justified in resisting a constable who 
attempted to arrest him without having the warrant in his possession, although it was not shown 
that the production of the warrant was required by ©. The case was appealed, and it was held 
that a person against whom a warrant has been issued for an offence less than felony, (all Police- 
ottiicers being empowered to arrest without warrant in case of felony,) cannot be arrested by a 
constable who has not the warrant in his possession at the time of the arrest. 


81. The Police-officer or other person executing a warrant of arrest 
shall (subject. to the provisions of section 76 as to 
Person ee S security), without unnecessary delay, bring the person 
brought before our ‘ : 4 % : 
Yrrespe yO “a the art : ay : ; , : , 10 
ienourueled. irrested before the Court before whieh lic is T¢ quired 
bye law to produce such person. 


Yompare ss. 60 and 61, supra. Warrants issued against railway servants must be entrusted 
for execution to some Police-otticer of superior grade, who shall, if he tind on proceeding to exe: 
cute the warrant that the immediate arrest of the railway servant would occasion risk and incon- 
venience, make all arrangements necessary to prevent escape, and apply to the proper quarter to 
have the accused relieved, deferring arrest until he is relieved. (Government of India, Home 
Department, Resolutié6n No. 206-3, dated Simla, the 20th June 1877, circulated with Government of 
Bengal Circular No. 40, dated 3rd July 1877.)— Bengal Police Manual, p. 399, 2nd Edition. See 


s. 72, ante. 


Where warrant may 82. Awarrant of arrest may be executed at any 
be executed. place in British India. 


83. When awarrant is to be executed outside the local limits of the 
Wavtentrerwuedeats jurisdiction of the Court issuing the same, such Court 
Magistrate for execu. Mays instead of directing such warrant to a Police- 
tion outside jurisdic. officer, forward the same by post or otherwise to any 
cei Magistrate or Commissioner of Police within the local 
limits of whose jurisdiction it is to be executed. 


The Magistrate or Commissioner to whom such warrant is so forwarded 
shall endorse his name thereon, and, if practicable, cause it to be executed within 
the local limits of his jurisdiction. 


As to officers who are empowered in Bombay to act under this section, see Bombay Gazette, 1873, 
p. 430. 


Under Sched. III, any Magistrate of the third class has power to endorse a warrant. 


As to manner of effecting arrest of an accused escaping to Aden, see Punjab Rec., 1883, Police 
Departinent, p. 133. 


Language to be used in Warrant of Arrest.—Warrants of arrest issuing out of a Magistrate’s 
Court should be written ‘in the language in ordinary use in the district in which it is held,”—that 
is to say (with certain exceptions), the language in which the procecdings of the several Courts are 
conducted. But where a warrant is sent for execution to the Magistrate of a district where a 
different language is in ordinary use, the warrant should be accompanied by a translation, certified 
by the transmitting Magistrate to be correct, into such other language, or into English. Moreover, 
in such cases it would be proper that the warrant should always be accompanied by a letter in 
English requesting its execution.—Cal. H. C. C. 0. No. 3 of 25th July S72; Wilkins, p. 107. 
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84. When a warrant directed to a Police-officer is to be executed 

beyond the local limits of the jurisdiction of the Court 

= Ssissuing the same, he shall ordinarily take it for endorse- 

tion outside jurisdice- ment either to.a Magistrate or to a Police-officer not 

mon: below the rank of an officer in charge of a station, 
within the local limits of whose jurisdiction the warrant is to be executed. 


Such Magistrate or Police-officer shall endorse his name thereon, and such 
endorsement shall be sufficient authority to the Police-officer: to whom the 
warrant is directed to execute the same within such limits, and the local Police 
shall, if so required, assist such officer in executing such warrant. 


Whenever there is reason to believe that the delay occasioned by obtaining 
the endorsement of the Magistrate or Police-officer within the local limits of 
whose jurisdiction the warrant is to be executed will prevent such execution, the 
Police-officer to whom it is directed may execute the same without such endorse- 
ment in any place beyond the local limits of the jurisdiction of the Court which 
issued it. 

This section applies to the Police in the towns of Calcutta and Bombay. 

See note to preceding section. As to the Police in Madras, see s. 1, supra. 


85. When a warrant of arrest is executed outside the district in which 

it was issued, the person arrested shall, unless the 

Procedure on arrest of Court which issued the warrant is within twenty miles 
person agginst whom - +} ’ . : . 

ranrant issued. vi the place of arrest, or is‘nearer than the Magistrate 

or Commissioner of Police within the local limits of 

whose jurisdiction the arrest was made, or unless security is taken under section 


76, be taken before such Magistrate or Commissioner. 


86. Such Magistrate or Commissioner shall, if the person arrested appears 
Procedure by Magis- to be the person intended by the Court which issued 
trate before whom per- the warrant, direct his removal in custody to such 
son arrested is brought. (‘onrt: Provided that if the offence is bailable, and 
such person is ready and willing to give bail to the satisfaction of- such 
Magistrate or Commissioner, or a direction has been endorsed under section 76 
on the warrant, and such person is ready and willing to give the security 
required by such direction, the Magistrate or Commissioner shall take such bail 
or security, as the case may be, and forward the bond to the Court which issued 
the warrant. 
Nothing in this section shall be deemed to prevent a Police-officer from 
taking security under section 76. : 
The Commissioner of Police has now the power to admit the person arrested to bail. 
For form of bail-bond after arrest under a warrant, see Sched. V, Form 3. 


C.—Proclamation and Attachment. 


87. If any Court has reason to believe (whether after taking evidence 

or not) that any person against whom a warrant has 

Pel pciecrar fies for per- been issued by it has absconded or is concealing him- 

self, so that such warrant cannot be executed, such 

Court may publish a written proclamation, requiring him to appear at a specified 

place and at a specified time not less than thirty days from the date of publishing 
such proclamation. 

The proclamation shall be published as follows :— 
(a) it shall be publicly read in some conspicuous place of the town or village 


in which such person ordinarily resides ; 
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(6) it shall be affixed to some conspicuous part of the house or homestead 
in which such person ordinarily resides, or to some conspicuous place of such 
town or village ; and 
: (c) a copy thereof shall be affixed to some conspicuous part of the Court- 

ouse. 

A statement by the Court issuing the proclamation to the effect that the 
proclamation was duly published on a specified day, shall be conclusive evidence 
that the requirements of this section have been complied with, and that the 
proclamation was published on such day. 


Section 171 of Act X of 1872 provided for the publication of a proclamation requiring a person 
accused of an offence not coming within s. 148 to appear and answer the complaint; and s. 353, 
para. 1, provided for a proclamation requiring the attendance of a witness. The provisions of this 
section are substantially the same as those of the sections mentioned above. See also Act X of 
1875, s. $2, and Act IV of 1877, ss. 67, 137. The last clause as to the day of publication is new. 
The words ‘from the date of publishing such proclamation’ in the first paragraph clear up a 
doubt as to the commencement of the period for the appearance of a person absconding; see dn re 
Ramkishore Sein, 10 B. L. R. App. 14, 19: (S. C.) 19 W. R. Cr. 12. 

Under the former Code, a proclamation could not be issued in summons cases,—that is to say, 
cases punishable with a fine only or with imprisonment for a period not exceeding six months, or 
with both. Nowa proclamation may be published for the appearance of any person against whom 
a warrant has been issued. 

For forms of proclamation requiring the attendance of persons accused and of witnesses, see 


Sched. V, Forms 4 and 5. 
Fees.— As to fees for attachments and other processes, see ante, note to s. 68. 


The fee for a proclamation for an absconding party is Rs. 2; for the proclamation for a 
witness not attending, annas 8. The Court may order a defaulting witness to pay the cost of the 
proclamation.—Cal. H. C. C., 2nd April, 1879, and 17th November, 1879; Wilkins, p. $9. 


Any ae has power to issuc proclamations in cases judicially before hiw.— Schedule 
IIT-i, cl. (3). 

See ss. 172 and 174 of the Indian Penal Code as to the punishment for absconding to avoid 
service of a summons, order or other proccedings issued by a public servant, and as to non- 
attendance in obedience to a summons, notice, order or proclamation issued by a public servant. 
It will be observed that s. 172 of the Penal Code does not refer toa warrant, which is addressed not 
to the person to be arrested, but to the Police-officer or other person. It has been held that a warrant 
not being a ‘‘ summons, notice or order,” does not come within that section, and accordingly that the 
offence of absconding by wn offender against whom @ warrant has been issued is not punishable under 
the section.—-Queen v. Omesh Chunder Ghose, 1 Wym. Cr. 61: (S. C.) 5 W. R. Cr. 71, and Mad. 
H. C. Ruling, 21st April 1866; Weir, 33: Reg. v. imu Jan, 7 N. W. P. 302. Section 172 applies 
to a witness.—Hossein Manjee, 9 W. R. Cr. 70. See ss. 188 to 190 of the Penal Code. The proper 
course, in case of disobedience to a warrant, is to proceed under this and next succeeding sections. 


If a person having concealed himself before process issues continues to do so, he absconds.— 
Srinavasa Ayyangar v. Queen, I. L. R. 4 Mad. 393. See judgment of TURNER, C.J., as to the 


meaning of the term ‘‘ abscond.” 


88. The Court may, after issuing a proclamation under section 87, 

Attachment of pro- oOrder*the attachment of any property, moveable or 

perty of personabscond- immoveable, or both, belonging to the proclaimed 
ing. person. 

Such order shall authorize the attachment of any property belonging to such 
person within the district in which it is made: and it shall authorize the attach- 
mont of any property belonging to such person without such district, when 
endorsed by the District Magistrate or Chief Presidency Magistrate [Act X of 
1886, s. 4] within whose district such property is situate. 

If the property ordered to be attached be debts or other moveable property, 
the attachment under this section shall be made— 

(a) by seizure ; or 

(b) by the appointment of a receiver ; or 

(c) by an order in writing prohibiting the delivery of such property to the 
proclaimed person or to any one on his behalf ; or 

(d) by all or any two of such methods, as the Court thinks fit. 


If the property ordered to be attached be immoveable, the attachment under 
this section shall, in the case of land paying revenue to Government, be made 
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through the Collector of the district in which the land is situate, and in all 


other cases— 

(e) by taking possession : or 

(7) by the appointment of a receiver ; or 

(g) by an order in writing prohibiting the payment of rent or delivery of 
property to the proclaimed person or to any one on his behalf ; or 

(A) by all or any two of such methods, as the Court thinks fit. 

The powers, duties and liabilities of a Receiver appointed under this section 
shall be the same as those of a Receiver appointed under Chapter XXXVI of 
the Code of Civil Procedure. 

If the proclaimed person does not appear within the time specified in the 
proclamation, the property under attachment shall be at the disposal of Govern- 
ment; but it shall not be sold until the expiration of six months from the date 
of the attachment, unless it is subject to speedy and natural decay, or the Court 
considers that the sale would be for the benefit of the owner, in either of which 
cases the Court may cause it to be sold whenever it thinks fit. 


The first two paragraphs of this section embody the provisions contained in paras. 1 and 2 of 
8. 172, and paras. 2 and 3 of s. 358 of Act X of 1872. The provisions as to the attachment of debts 
and other moveable property are new, as are the provisions as to the appointment, powers and 
duties of a Receiver. Compare the last clause of s. 525, infra, as to the sale of perishable property. 
See also Act IV of 1877, ss. 68, 137. 

Fves.—The fee for a warrant of attachment in Bengal and Assam is Re. 1. Where it is neces- 
sary to place ofticers in charge of property attached, 4 annas per diem is chargeable for each officer 
so empkyed.— Cal. HM. o. G.U0., 2ud Apru and ith November, 1879; Wilkins, p. $9. See further 
note to Ss. OF. 

It will be noticed that, before proceeding under this section, a proclamation must have been 
issued ; see the case of Shemdyal Singh v. Griban Singh, 0 W. RR. Ce. 73, where it was decided that, 
before the passing of an order declaiing the property of an accused person, who cannot be found 
to be at the disposal of the Government, there must be a proclamation specifying the time within 
which such person is required to appear, and that before a Magistrate can issue such a proclama- 
tion, he must be satistied that such person has absconded or is conecaling hunself for the purpose 
of avoiding the service of the warrant. 

A Magistrate has no power to order the attachment of any property unless it belongs to the 
party absconding, and he shonld be most careful not to interfere with or disturb the possession of 
third persons. But when claimants have held back for six months, a Mavistrate would probably 
be considered to be perfectly justisfied in presuming that the property was not theirs, and in leav- 
ing them to vindicate any right they might have ina civil suit. Hie may fairly say that he is not 
bound to try a question which is more properly one for a Civil Court.—-Rey. ve. Chumroo Roy, 7 
W.R. Cr. 30: see also Jn re Chander Bhon Singh, 17 W. Re. Cr. 10. 

The claims of third persons to property attached under these sections cannot be investigated by 
the Magistrate.--Heg. ve Chimroo Roy, 3 Wym., Cr. Rul., 20: (8 ©.) 7 WLR. Or. 35: Aap. 
v. Sheodihal Roy, 1. li. -*. G6 All. 487. Ao person whose property has been attached ought to be 
permitted tos) w cause against the confiscation of his goody — la re Jhundoo Singh, 5 WLR. Cr. 
& The declaration of forteiture directed to be made was, PukaArR, J., thought, mm a case onder 
8. 1S4 of Act XX V of 1S61 (s. 8S of this Code), intended to be in furtherance of a matter of procedure, 
not simply as a mode of punishment for a contempt of process. “ In this view,” his Lordship said, 
“‘T think that, if if is not made before the person affected by the proclamation has come in, or has 
been brought in, it ought not to be made at all. Because by that time its purpose has been effected, 
though even possibly by other means than that of the process which was evaded.”—J/n re aim 
kishore Sein, 10 B. L. R. Appx. 18: (8S. C.) 19 W. R. 12. 

In the case of Golum Ahed v. Toolsecram Bera, I. L. R.9 Cal. 861: (S C.) 12 C. L. R. 441, 
the Court, PRINSEP and O’KINEALY, JJ., held, that after the date of an attachment under tins 
section and dnring its continuance, no tithe could be conferred by an attachment and gale sub- 
sequently made in execution of a money decree. 

For forms of order of attachment and warrants of attachment to compel appearance under this 
section, see Sched. V, Form 6. 

The following rule is in force in Bengal as to the sale of revenue-paying land attached by a 
Magistrate upon the absconding of an accused person : 

The Board of Revenne have, at the instance of the Court, issued the following instructions (vide 
Board’s ©. O. No. 9 of July 1878) to Collectors in connection with the attachment and sale, under 
s. 88 of the Criminal Procedure Code, of land paying revenue to Government : 

‘‘The High Court have represented that Collectors of districts, who hold sales of land paying 
revenue to Government from time to time, could more conveniently and advantageously hold sales 
of such attached land as is above referred to, situated within their jurisdictions, than could Magis- 
trates, especially in cases where the Magistrate is in another district. The Board therefore direct 
that Collectors will, in future, comply with the requisitions of Magistrates to hold sales in such 
cases; and it is further directed that, in these cases, the procedure in respect of the advertisement, 
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sale, and delivery of possession, in the cave of sales in execution of decrees of Civil Courts under 
Act XIV of 1882 (The Code of Civil Procedure), may be strictly followed.”—C. 0. No. 7 of Vith 
August, 1878; Wilkins, p. 107. 

Proceedings under this section are not judicial proceedings.—Emp, v. Sheodihal Roy, 1. L. R. 


6 All, 487. 

Whoever being legally bound to give any notice or to furnish information on any subject to any 
public servant, as such, intentionally omits to give such notice or to furnish such information in the 
manner and at the time required by law, is punishable under s. 176 of the Indian Penal Code. See 


8.45, supra, and In re Pandya Nayak, I. L. R.7 Mad. 436. 


89. If, within two years from the date of the attachment, any person 
whose property is or has been at the disposal of Govern- 
er pirdechineti of attach” --nont under the last paragraph of section 88 appears 
voluntarily or is apprehended and brought before the 
Court by whose order the property was attached, and proves to the satisfaction of 
such Court that he did not abscond or conceal himself for the purpose of 
avoiding execution of the warrant, and that he had not such notice of the pro- 
clamation as to enable him to attend within the time specified therein, such 
property, or, if the same has been sold, the nett proceeds of the sale, or if part 
only thereof has been sold, the nett proceeds of the sale and the residue of the 
property, shall, after satisfying thercout all costs incurred in consequence of the 
attachment, be delivered to him. 


As to appeal, sees. 405, infra. 

Any Magistrate has power to restore property attached under this section.—Schedule IIT-i, 
cl. (5). 
When a person against whom a proclamation has been issucd comes in, he shguld bg asked 
whether he had really absconded and concealed himself, so that he may explain his @bsénce.— 
Shewdyal Singh v. Girban Singh, 6 W. R. Cr. 73; and see Re Bishonath Sircar, 3 W. R. Cr. 68. 

A Magistrate has no power to order the attachment of any property unless it belongs to the party 
absconding, and he should be most careful not to interfere with or disturb the possession of third 
persons. But when claimants have held back for six months, a Magistrate would probably be con- 
sidered to be perfectly justified in presuming that the property was not theirs, and in leaving them 
to vindicate any right they might have ina civil suit. He may fairly say that he is not bound to 
try a question which is more properly one for a Civil Court.— Reg. v. Chumroo Roy, 3 Wym. Cr. 
Rul. 20: (8S. C.) 7 W. R. Cr. 35; see also In re Chunder bhon Singh, 17 W. R. Cr. 10. See further 
note to preceding section. 

Where property which has become at the disposal of Government, no title can be conferred after 
the date and during the continuance of the attachment by an attachment and sale subsequently 
held in execution of a decree.-—Golam Abed v. Toolseram Bera, 1. Le R. 9 Cal. 861: (S. C.) 12 
C. L. R. 411. 

D.— Other rules regarding Processes. 
90. A Court may, In any case in which it is empowered by this Code to 
Issue of warrant in Issue a summons for the appearance of any person other 
lieu of or in addition to than a juror or assessor, issue, after recording its reasons 
aeons: in writing, a warrant for his arrest— 

(a) if, either before the issue of such summons, or after the issue of the 
same, but before the time fixed for his appearance, the Court sees reason to 
believe that he has absconded or will not obey the summons 3 or 

(b) if at such time he fails to appear and the summons is proved to have 
been duly served in time to admit of his appearing in accordance therewith, and 
no reasonable excuse is offered for such failure. 


For form of warrant, see Sched. V, No. 7. 


A Magistrate ought only to issue a warrant for the apprehension of a witness when he sces 
reason to believe that a witness will not attend to give evidence unless he is compelled to do so. —In 
re Mohesh Chunder Banerjee, 4B. L. R. App. 1. Due service of the summons in such a case must 
be proved (In re Abdoor Ruhman, 7 W. R. Cr. 37; and the Court must be satisticd that the sum- 
HONS es been or will be disobeyed (Rey. v. Sutherland, 14 W. R. Cr. 20) before issuing a warrant 

arrest. 


The section does not authorize the committal of a witness. Witnesses therefore brought up 
under a warrant of arrest should not be treated as criminals, but should be dealt with simply as 
persons arrested on civil process.—Cal. H. C. C. O. No. 21, 22nd November, 1864; Wilkins, p. 107. 

The forms of warrants prescribed by the Codo should be strictly adhered to.—Cal. H. C. C. O. 
No. 21, 22nd November, 1864. 
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Oare should be taken that a warrant, which always implies personal arrest and restraint, never 
goes forth when a summons to attend would be sufficient for the ends of justice; and any attempt 
» eee a restrain a party who has been summoned only should be checked and punished.— 

myth, p. 93. 

_  Absconding to avoid service of a summons, notice, or order proceeding from a public servant 
is punishable under s.172 of the Indian Penal Code, and non-attendance in obedience to summons, 
notice, order, or proclamation under s. 174 of the same Code. As to what is absconding see judg- 
ment of TURNER, C. J., in Srinivasa Ayyangar v. Queen, I. L. R. 4 Mad. 393, p. 397. When a 
summons issued by a Court is served outside the local limits of its jurisdiction, and in any case 
where the officer who has served a summons is not present at the hearing of the case, an aftidavit, 
purporting to be made before a Magistrate, that such summons has been served, and a duplicate of 
the summons purporting to be endorsed (in manner provided by s. 69 or s. 70) by the person to whom 
it was delivered or tendered, or with whom it was left, shall be admissible in evidence, and the 
statements made therein shall be deemed to be correct unless and until the contrary is proved.— 
S. 74, supra. The affidavit mentioned may be attached to the duplicate of the summons and 
returned to the Court.—S. 74, supra. 


91. When any person for whose appearance or arrest the officer presiding 
Sateate Gnokeerieaa in any Court is empowered to issue a summons or 
ton appearance. warrant is present in such Court, such officer may re- 
quire such person to execute a bond with or without 


sureties for his appearance in such Court. 


92. When any person who is bound by any bond taken under this Code 
to appear before a Court does not so appear, the officer 
of presiding in such Court may issue a warrant, directing 

that such person be arrested and produced before him. 


a. 
« e e e e e e 
9%. The provisions contained in this Chapter relating to a summons and 
Provisions in this warrant and their issue, service and execution shall, so 
chapter generally appli- far as may be, apply to every summons and every war- 


cable to summonses and qe c ae 
Se aeuae tani arroak. rant of arrest issued under this Code. 


Summons to Jurors and Assessors under s. 326 must apparently be served under this Chapter. 

Language to be used in Warrant of Arrest.— Warrants of arrest issuing out of a Magistrate’s 
Court should be written ‘‘ in the language in ordinary use in the district in which it is held,”—that 
is to say (with certain exceptions), the language in which the proceedings of the several Courts are 
conducted. But where a warrant is sent for execution to the Magistrate of a district where a 
different language is in ordinary use, the warrant should be accompanied by a translation, certified 
by the transmitting Magistrate to be correct, into such other language or into English. Moreover, 
in such cases it would be proper that the warrant should always be accompanied by a letter in 
English requesting its execution.—Cal. H. C. C. O. No. 3 of 25th July 1872; Wilkins, p. 107. 


CHAPTER VII. 


Or PROCESSES TO COMPEL THE PRODUCTION OF DOCUMENTS AND OTHER 
MovEABLE PROPERTY AND FOR THE DISCOVERY OF PERSONS 
WRONGFULLY CONFINED. 


r 


A.—Summons to Produce. 


94. Whenever any Court, or, in any place beyond the limits of the towns 
Summons to produce Of Calcutta and Bombay, any officer in charge of a 
document or other Police-station, considers that the production of any docu- 
earns: ment or other thing is necessary or desirable for the 
urposes of any investigation, inquiry, trial or other proceeding under this Code 
by or before such Court or officer, such Court may issue a summons, or such 
officer a written order, to the person in whose possession or power such document 
or thing is believed to be, ee him to attend and produce it, or to produce 
it, at the time and place stated in the summons or order. 


Any person required under this section merely to produce a document or 
other thing shall be deemed to have complicd with the requisition if he cause 
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such document or thing to be produced instead of attending personally to pro- 
duce the same. . 

Nothing in this section shall be deemed to affect:the Indian Evidence Act, 
1872, sections 128 and 124, or to apply to a letter, post-card, telegram or other 
document in the custody of the Postal or Telegraph authorities. 


It should be remembered that a person summ oned to produce a document'does not bccome a 
witness by the mere fact that he produces it, and cannot be cross-examined unless and until he is 
called as w witness.—Hviderce Act, J af 1872, 8. 139. 

The sections of the Evidence Act referred to in the last clause are as follows :— 

Section 123.—No one shall be permitted to give any evidence derived from unpublished official 
records relating te any affuirs of State, except with the permission of the officer at the head of the 
department concerned, who shall give or withhold such permission as he thinks fit. 

Section 124.—No public officer shall be compelled te disclose communications made to him in 
official confidence when he considers that the public interests would suffer by the disclosure. 


In the case of the Nizam of Hyderabad v. Jacob, 1. L. R. 19 Cal. 52, an order was passed direct- 
ing that certain Government currency notes alleged to have been part of the property said to have 
been misappropriated should be produced. 


A Magistrate requiring the production in evidence of documents recorded in a Court of Jus- 
tice or in the custody of any public officer, should, in his communication to such Court or officer, 
state clearly whether he requires the entire record or any particular paper or papers; also at what 
time and place the papers, if net previously sent by post, mnst be produced ; and whether any sub- 
ordinate officer will be required to attend for the purpose of proving them. The communication 
shonld be signed and sealed in the same way a8 a summons, As a rule, it is not desirable that a 
Magistrate should send for original papers in cases in which copies will serve the purpose, and in 
which the person requiring the production of the papers is in a position to obtain certitied copies. — 
Bom. H. C. Cir. No. 43, Gazette, 1879, pp. 471—475. 

95. If any document in such custody is, in the opinion of any District 

Magistrate, Chief Presidency Magistrate, High @oifft or 

Court of Session, wanted for the purpose of any investi- 

gation, inquiry, trial or other proceeding under this 
Code, such Magistrate or Court may require the Postal or Telegraph authorities, 
as the case may be, to deliver such document to such person as such Mavgistrate 
or Court directs. 

If any such document is, in the opinion of any other Magistrate, or of any 
Commissioner of Police or District Superintendent of Police, wanted for any 
such purpose, he may require the Postal or Telegraph Department, as the case 
may be, to cause search to be made for and to detain such document pending the 
orders of any such District Magistrate, Chief Presidency Magistrate or Court. 

The power of requiring the Telegraph Department to deliver up documents is new. 

The only Magistrate in Presidency-towns who can require the delivery of documents from 
Postal or Telegraph authorities is the Chief Magistrate. 

B.—Search- Warrants. 


96. Where any Court has reason to believe that a person to whom a 
summons or order under section 94 or a requisition 
When search-warrant Se pate Or tiga . : 
may be issued. under section 95, paragraph one, has been or might be 
addressed, will not or would not produce the document 
or other thing as required by such summons or requisition, 
or where such document or other thing is not known to the Court to be in 
the possession of any person, 
or where the Court considers that the purposes of any inquiry, trial or other 
proceeding under this Code will be served by a general search or inspection, 


it may Issue a search-warrant ; and the person to whom such warrant is 


directed may search or inspect in accordance therewith and the provisions here- 
inafter contained. 


_ Nothing herein contained shall authorize any Magistrate, other than a Dis- 
trict Magistrate or Chicf Presidency Magistrate, to grant a warrant to search for 
a document in the custody of the Postal or Telegraph authorities. 
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If any Magistrate, not being empowered by law, issues a search-warrant for a letter in the Post 
Office, or telegram in the Telegraph Department, his proceedings are void.—See s. 530 (0), infra. 

It is essential to the legality of a search-warrant that the production of some specified or 
distinct thing or object which may be deemed essential to the inquiry and to the conviction of the 
accused is desired.—Muhomed Zachariah v. Ahined Mahomed, U. L. R. 15 Cal, 109. The Magistrate 
atone is to determine whether the production of the particular thing is essential.—Reg. v. Syed 
Hossein Ali Chowdhry, 8 W. R. Cr. TA. 

In England the Courts have constantly refused to compel ,liscovery in criminal cases on the 
ground that no man should be compelled to produee evidence which will criminate himself. Under 
this section a Court has power by a search-warrant to enforce the compulsory production of an 
accused's documents. On such documents being produced the Magistrate has power to allow inspec- 
tion to the prosecution— Muhomed Zachariah v. Ahmed Mahomed, I. L. R. 15 Cal. 109, but the 
inspection must be limited to the documents named in the search-warrant. -Jblid. The warrant in all 
cases should specify clearly the documents or other things required.— Jbid. 

It is not obligatory upon a Magistrate to wait until w preliminary inquiry has been held, and 
all the witne.ses for the prosecution are examined and cross-examined before issuing a search- 
warrant. He is entitled t> act upon information which he considers credible provided that there 
is a complaint before him and the complainant is examined by him in the manner provided by the 
Code.—Emp. v. Mahaut of Tirupati, I. L. R. 43 Cal. 18. 

It sezms to have been doubted whether an order for the issue of a search-warrant would be 
good where no summons had been issued in the first instance and there was nothing to indicate that 
there was reason to believe that the documents or other things required would not be produced 
upon summons.—Mahomed Zachariah vy. Ahmed Mahomed, 1. L. R. 15 Cal. 109, per GHOSK, J. 


The provisions of ss. 43, 75, 77, 79, 82, 83 and 84 shall, so far as may be, apply to all search- 
warr ints issued under s. 96, s. 98 ors. 100.—S. 101, post. The provisions in these scctions relate to 
the execution of warrants of arrest. 


A search-warrant should, except under special circumstances, be executed between sunrise and 
sunset. If, for special reasons, a search-warrant be executed between sunsct and sunrise, such 
reasons must be reported to the District Superintendent for the information of the Magistrate 
having jurisdiction..—Benyal Police Manual, 2ud Ed., p. 402. 


For f.-m of warrant, see Sched. V, No. 8. 


97. The Court may, if it thinks fit, specify in the warrant the particular 
place or part thereof to which only the search or inspec- 
tion shall extend; and the person charged with the 
‘xecution of such warrant shall then search or inspect 

only the place or part so specified. 
For form of warrant, see Sched. V, No. 8. 


98. If a District Magistrate, Subdivisional Mavistrate, Presidency Magis- 
Search of house sus. ‘ite or Magistrate of the first class, upon information 

pected to contain stolen nd after such inquiry as he thinks necessary, has reason 
property, forged docu- to believe that any place is used for the deposit or sale of 
ments, &c. stolen property, : 

or for the deposit or sale or manutacture of forged documents, false seals, or 
counterfeit stamps or coin, or instruments or materials for counterfeiting coin or 
stamps or for forging, or that any forged documents, false seals or counterfeit 
stamps or coin, or instruments or materials used for counterfeiting coin or 
stumps or for forging, are kept or deposited in any place, 

he may by his warrant authorize any Police-officer above the rank of a con- 
stable— 

(a) to enter, with such assistance as may be required, such place, and 


(b) to search the same in manner specified in the warrant, and 

(c) to take possession of any property, documents, seals, stamps or coins 
therein found which he reasonably suspects to be stolen, unlawfully obtained, 
forged, false or counterfeit, and also of any such instruments and materials as 
aforesaid, and 

(¢) to convey such property, documents, seals, stamps, coins, instruments or 
materials before a Magistrate, or to guard the same on the spot until the offender 
is taken before a Magistrate, or otherwise to dispose thereof in some place of 
safety, and ‘ 


CHAP. VII, 88. 99-100. | SEARCH-WARRANTS, D3 


(e) to take into custody and carry before a Magistrate every person found in 
such place who appears to have been privy to the deposit, sale, or manufacture or 
keeping of any such property, documents, seals, stamps, coins, instruments or 
materials, knowing or having reasonable cause to suspect the said property to 
have been stolen or otherwise unlawfully obtained, or the said documents, seals, 
stumps, coins, instruments or materials to have been forged, falsified, or counter- 
feited, or the said instruments or materials to have been or to be intended to be 
used for counterfeiting coin or stamps or for forging. 

The provisions of this section with respect lo— 

(a) counterfeit coin, 

(0) coin suspected to be counterfeit, and 

(ce) enstruments or materials for counterfeiting coin shall so jar as they can be 
made applicable apply respectively, to— 

(a) pieces of metal made in contravention of the Metal Tokens Act 1889, or 


brought into British India in contravention of any notification for the time being 
en force under s. 19 of the Sea Customs let, 1878 ; 

(b) pieces of metal suspected to have been so mude or to have been. so brought inte 
British India, or to be intended to be issued in contravention of the former of these 
Acts, anid 

(c) Mmstraments or materials, for making pieces of metal in contravention of 

e a & e Q2 a 
this Act—Act I of 1889, s. 7. ad 


See s. 101, which applies, ss. 43, 75, 77, 79, 82, 83 and 84, so far as may be, to search-warrants 
issued under this section. 


99. When, in the execution of a search-warrant at any place beyond the 
Disposal of things local limits of the jurisdiction of the Court which issued 
found in search beyond = thie same, any of the things for which search is made are 
Jurisdiction, found, such things, together with the list of the same 
prepared under the provisions hereinafter contained, shall be immediately taken 
before the Court issuing the warrant, unless such place is nearer to the Magis- 
trate having jurisdiction therein than to such Court, in which case the list and 
things shall be immediately taken hefore such Magistrate ; and, unless there be 
good cause to the contrary, such Mavistrate shall make an order authorizing 
them to be taken to such Court, * 


C.—Lscovery of Persons Wrongfully Confined, 


100. If any Presidency Magistrate, Magistrate of the first class or 
emanate Sub-divisional Magistrate has reason to believe that any 
earc for persons . : sae . ‘ 
‘s 3 . r such circumstances that t 
wrongfully confined. person 1s confined under such circu iat the 
confinement amounts to an offence, he may Issue a 


search-warrant, and the person to whom such warrant is directed may search for 
the person so confined, and such search shall be made in accordance therewith, 
and the person if found shall be immediately taken before a Magistrate, who shall 
make such order as in the circumstances of the case seems proper. 


This section is new. No such power as is given by it is supposed to have evisted in India, 
except in the Presidency-towns, where the High Courts formerly issued under Act X of 1875 
directions in the nature of a habeas corpus. See s. 491, post, for the powers which the High 
Courts at Calcutta, Madras, and Bombay now have to issue directions of the nature of habeas 
corpus. 

See also s. 551, post, as to the os of a Presidency Magistrate or District Magistrate ne 


compel the restoration of abducted females.—Abraham v. Mahtabo, I. L. R. 16 Cal. 487. 
to what amounts to wrongful confinement, see ss. 339 and 340 of the Indian Penal Code. 
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D.— General Provisions relating to Searches. , 


101. The provisions of sections 43, 75, 77, 79, 82, 83 and 84 shall, so 
Direction, &c., of far as may be, apply to all search-warrants issued under 
search-warrants. section 96, section 98 or section 100. 


102. Whenever any place liable to search or inspection under this 
Persons in charge of Jhapter is closed, any person residing in, or being in 
closed place to allow charge of, such place shall, on demand of the officer or 
search. other person executing the warrant, and on production 
of the warrant, allow him free ingress thereto, and afford all reasonable facilities 
for a search therein. | 
If ingressinto such place cannot be so obtained, the officer or other person 
executing the warrant may proceed in manner provided by section 48. 
Section 48 referred to in this section has not been made to apply specifically to the Police in 
Calcutta and Bombay, aud apparently does not apply to them. Under ss. 96, 98 and 100, however, 
Presidency Magistrates have power to issue search-warrants to the Police. In case of search- 


warrants, therefore, there seems to be no doubt that the Police in Calcutta and Bombay are to 
be guided by the provisions of s. 48. See notes to s. 46, supra. 


103. Before making a search under this Chapter, the officer or other 
person about to make it shall call upon two or more 

Search tobe made in Tespectable inhabitants of the locality in which the 
presence of witnesses. place to be searched is situate to attend and witness the 

* search. 

The search shall be made in their presence, and a Tist of all things seized in 
the course of such search and of the places in which they are respectively found 
shall be prepared by such officer or other person and signed by such witnesses, 
but no person witnessing a search under this section shall be required to attend 
the Court as a witness of the search unless specially summoned by it. 

The occupant of the place searched, or some person in his behalf, shall, 

in every instance, be permitted to attend during the 
search, and a copy of the list prepared under this sec- 
tion, signed by the said witnesses, shall be delivered to 
such occupant or person at his request. 


The search-warrant should, except under special circumstances, be executed between sunset, 
and sunrise.— Bengal Police Manual, 2nd Edition, p. 402. In Bengal, the following directions have 
been circulated for the guidance of Police-officers acting under this section. The sending for 
shopkeepers, selected arbitrarily by the Police, and making them witnesses to the search of the 
houses of accused persons, is a fruitful source of oppression and extortion. It is difficult to pre- 
scribe rules for the sclection of witnesscs to the searth of houses for stolen property, but District 
Superintendents can easily ascertain by questioning the witnesses sent in whether they have been 
unfairly selected. One respectable householder should not be summoned a second time till his 
neighbours have had their turns, unless good reason be given for their exemption. Respectable 
shopkeepers are just as liable to be summoned as other respectable inhabitants of the place.— 
Bengal Police Manual, 2nd Edition, p. 403. As to other searches by the Police, see as. and 
166, post, and the notes thereto. 


Occupant of place 
searched may attend. 


Basienicoumpoana do: 104. Any Court may, if it thinks fit, impound 

cument, &c., produced. NY document or other thing produced before it under 
this Code. 

105. Any Magistrate may direct a search to be made in his presence of 


Magistrate maydirect ®Ny place for the search of which he is competent to 
search in his presence. issue a search-warrant. 


As to search-warrants, see ss. 96—99, ante. 
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PART IV. 


PREVENTION OF OFFENCES. 


CHAPTER VIII. 
Or Security ror KEEPING THE PEACE AND FOR Goop BEHAVIOUR. 
A.—Security for keeping the Peace on Conviction. 


106. Whenever any person accused of rioting, assault or other breach 
of the peace, or of abetting the same, or of assembling 
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evident intention of committing the same, or any person 

accused of committing criminal intimidation by threatening injury to person or 
property, is convicted of such offence before a High Court, a Court of Session 
or the Court of a Presidency Magistrate, a District Magistrate, a Subdivisional 
Magistrate or a Magistrate of the first class, 

and such Court is of opinion that it is necessary to require such person to 
execute a bond for:keeping the peace, 

such Court may, at the time of passing sentence on such person, order him 
to execute a bond for a sum proportionate to his means, with or without sureties, 
for keeping the peace during such period, not exceeding three yearg, as it thinks 
fit to fix. “* 

If the conviction is set aside on appeal or otherwise, the bond so executed 
shall become void. 


This section corresponds with s. 489, para. 1, and s. 490, cl. 1, of Act X of 1872; with ss. 140 
and 141 of Act X of 1875; and with ss. 208 and 209 of Act IV of 1877. 


For form of bond to keep the peace, sec Sched. V, No. 10. 


The clause as to ‘‘any person accused of committing criminal intimidation by threatening 
injury to person or property” is new, but it must be borne in mind that it is not in all cases where 
@ person 1s convicted of criminal intimidation under s. 503, but only where the intimidation is by 
threatening injury to person or property that the Court on conviction may require a bond to be 
executed. The clause has apparently been inserted in the present Code in consequence of the 
decision in the case of Emp. v. Rughubar, I. L. R. 2 All. F. B. 351, where the words in s. 489 of 
Act X of 1872—‘‘taking other unlawful measures with the evident intention of committing” a 
breach of the peace—were held not to include the offence of intimidation by threatening to bring 
false charges. 


The last clause of the section, which is also new, is in accordance with the case of Queen v. 
Ghisa, N. W. P., 1875, p. 875. ° : 
Under the three former Acts, the period for which a bond might be ordered to be given was a 
eet not exceeding one year in case of an order passed by a Magistrate, and three years in case of 
n order passed by a High Court or a Court of Session. 


The section applies only in cases of conviction of persons accused of the offences mentioned. See 
Reg. v. Hur Kumari Dassia, 24 W.R. Cr. 10. So that when the accnsed is acquitted, it is not 
competent to the Court to call upon him to give security.—Mad. H.C., 19th May, 1874; Weir, 
p. 24. In Yur Muhammad, Punjab Rec., 1890, p. 6, the Court held that the offence of being an 
armed member of an unlawful assembly is not an otfence within the section. The order of a 
Magistrate, who convicted the accused of criminal trespass, directing him, on the expiration of 
his sentence, to execute personal recognizances to keep the peace, was upheld as legal and necessary, 
as the acts of the accused seemed to show an intention of committing a breach of the peace.— 
Queen v. Gendoo Khan, 7 W. R. 14. See Re Jhapoo, 20 W. R. 37 


In the case of Umda Khanum, 3C. L. R., 72, a Joint Magistrate tried certain persons on a 
charge of riot and assault, but having ‘‘ grave doubts as to their guilt,” discharged them, but at the 
same time and without taking any evidence required one of those persons as well as the witness 
of the complainant and others who appeared for the complainant to give security to keep the peace. 
The High Court, in setting side the order as illegal, made the following remarks: ‘‘ A Magistrate 
must have a report or information which appears to be credible and which he believes before 
he can issue a summons calling upon any person to show cause why he should not be bound over to 
keep the peace, but he cannot bind over a person until he has adjudicated on evidence before him, 
that is, upon evidence taken in the regula. way in the presence of the person who is bound over, . 
- . If, however, any person has been convicted of an offence attended with violence of the nature 
specified in 8. 491 (s. 106 of the present Code), the Magistrate is competent, in addition to the sent- 
ence or order passed, to direct that the person so convicted shall give security. In such a case, too, 
the Magistrate has convicted on evidence before him (that is the person concerned), that facts are 
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established requiring security becnuse he has convicted such person of a breach of the peace or an 
ae ey eae a breach of the peace.” See Run Bahadoor Sing v. Ranee Tilessuree Koer, 22 
. RK. Or. 79. 

Powers of Appellate Court.—In thé case of Emp.v. Kanta Prasad, I. L. R. 4 All. 212, the Full 
Bench at Allahabad held, that a Magistrate when exercising the powers of an Appellate Court, is 
competent to make an order requiring the appellant to furnish security for keeping the peace, under 
the corresponding section of Act X of 1872. But in the case of Inre Aslu, I. L. R. 16 Cal. 779, it was 
held by the Calcutta High Court that the Magistrate of the District when acting as an Appellate 
Court is not competent to make an order under s. 106. In the Punjab Court also it has been held that 
an Appellate Court which does not convict an accused person but merely upholds a conviction can- 
not demand security.—Nidhan Sing, Punjab Rec., 1888, p. 43. The section is precise as to the order 
being made at the time of passing sentence. If no such order is then made, subsequent proceedings 
under this Chapter onght to be taken under s. 107, and the parties sammoned to show cause.— Ke 
Gobind Sooboodhee, 15 W. R. Cr. 56: Emp. vy. Rahim Bakhsh, Punjab Rec., 1883, p. 8; Queen 
v. Powell, 3 N.-W. P. 96. See Jan Mahammed v. Emp., Punjab Rec., 1884, p. 38. 

If any person in respect of whom an order requiring security is made under this section is, at 
the time such order is made, sentenced to, or undergoing a sentence of, imprisonment, the period for 
which such security is required shall commence on the expiration of such sentence. In other cases 
such period shall commence on the date of such order.—S. 120, post. Sees. 349, post. 

No order for security can be made under the section where there is only a possible apprehen- 
sion of a future breach of the peace.—Reg. v. Abdul Hug, 20 W. R. Cr. 57. Where such breach 
appears to the Court to be likely, proceedings may be taken under s. 107. See Queen v. Hur 
Kumari Dassia, 24 W. R. Cr. 10. 

Under s. 15, supra, except as otherwise provided by any order of the Local Government (see 
8. 16), a Bench of Mazist:ates, any one of whom is a Magistrate of the first class, shall be deemed to 
be, for the purposes of this Code, a Magistrate of that class, and as such would probably be held 
to have jurisdiction to make an order under this section. See Queen v. Bebbeki Pathak, 21 W. R. 
Cr. 12; and In re Baroda Prosunno Chuckerbutty,2C. L. R. 348. 

Under s. 513, infra, a deposit of money or Government promissory notes may, except in the 
case of a bond for good behaviour, be taken in lieu of a bond. 

3, infra, provides for the imprisonment of the accused on default in finding securities 
under this section. 

Fees.—In excercise of the powers conferred by s. 35 of the Court Fees Act (VII of 1870), the 
Governor-General in Council was pleased to remit, in the whole of British India, the fees charge- 
able on security-bonds for keeping the peace, or for good behaviour of persons other than the 
executants.—Gazetle of India, 1880, p. 223. 


B.—Security for keeping the Peace in other Cases and Security for Good 
| Behaviour. 


107. Whenever a Presideney Magistrate, District Magistrate, Subdivi- 
sional Magistrate or Magistrate of the first class receives 
information that any person is likely to commit a breach 
of the peace, or to do any wrongful act that may pro- 

bably occasion a breach of the peace, within the local limits of such Magistrate’s 
jurisdiction, or that there is within such limits a person who is likely to commit a 
breach of the peace, or do any wrongful act as ‘aforesaid in any place beyond 
such limits, the Magistrate may, in manner hereinafter provided, require such 
person to show cause why he should not be ordered to execute a bond, with or 
without sureties, for keeping the peace for such period not exceeding one year as 
the Magistrate thinks fit to fix. 


This section corresponds with s. 491, and the last para. of s. 502, of Act X of 1872, and with 
ss. 215 and 231 of Act IV of 1877. The provisions, however, of s. 502, last para., of Act X of 
1872, that' proceedings could be taken in any district where the person it is desired to bind may be 
have been omitted. The jurisdiction, therefore, of the Courts has been somewhat narrowed. 


If any Magistrate, not being empowered in that behalf, demands security to keep the peace, his 
proceedings are void—Section 530 (c), infra. 


A Magistrate, it was held by a Full Bench at Allahabad, has no power under this section to isane 
process to a person not residing within his district.—In re Jai Prakush Lal, I. L. R. 6 All. (F. B.) 26: 
In re Abdul Aziz, 1. L. R. 14 All, 49. Soin Calcutta it was held that this section does not empowera 
Magistrate to issue process on persons not residing within the limits of his district.—Jn re Rajendro 
Chundra Roy Chowdry, I. L. R. 11 Cal. 737: In_re Charoo Chundra Mullick, 10 C. L. BR. 430. 
The proper course for a Magistrate to pursue, where he believes that ceftain persons who are 
resident beyond the limits of his district are likely to commit a breach of the peace, is to cause 
information of the fact to be given to the Magistrate within whose district such persons reside, so 
that proceedings may be taken against them by a Court which has jurisdiction —-Zn re Rajendra 
Chundra Roy Chowdhry, 1. L. R. 11 Cal. 737. The Court in In re Dinno Nath Mullick, 1. L. R. 12 
Cal. 133, followed the last case and In r6 Jai Prakash Lal, I. L. R. 6 All. (F. B.) 26. The latter 
was a case in which a Magistrate of the Chazipur Distrct, on having received a police report that 
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the servants of the Maharajah of Dumraon, inthe Shahabad District, were preparing to sow certain 
land in the Ghazipur District—an act which would likely cause a breach of the peace—issued a 
summons calling on the Dewan of the Maharajah to show cause why he should not execute a bond 
to keep the peace. 


The word ‘wrongful’ has been inserted, apparently, in consequence of the case of Kashi Chunder 
Dass v. Hur Kishore Dass, 19 W. R. Cr. 47: (8. C.) 10 8B. L. R. 441, where the words ‘‘do any act 
that may probably occasion a breach of the peace,” which occurred in s. 491 of Act X of 1872, were 
held to mean a wrongful act, and not one which a person may lawfully do. Thus, a Magistrate 
cannot prevent a person from building a house adjoining that of another, on the ground that the 
droppings from the roof of the house, if completed, will fall upon the adjoining house, and be likely 
to cause a breach of the peace.—Jbid. See Ram Kumar Banerjee v. Rajah Gopal Sing Deb, 17 W. R. 
Cr. 54, where it was held illegal to take recognizances from one person to prevent another com- 
mitting a breach of the peace. A non-resident zemindar cannot be bound over to keep the peace 
because his local agents are committing acts likely to cause a breach of the peace.—In re Charoo 
Chunder Mullick, 10 C. L. R. 430. Singing in the street is not in itself a wrongful act, nor would 
a possible obstruction in the streets by crowds collecting constitute a wrongful act by the singer, 
likely to lead to a breach of the peace.—Gulam Nabi, Panjab Rec., 1889, p. 58. 


Now, by s. 112, when a Magistrate acting under this section deems it necessary to require any 
person to show cause, he must make an order in writing setting forth the substance of the informa- 
tion received and other particulars as to the bond to be executed. If that person is not in Court 
and a summons or warrant has therefore to be issued under sg. 114, post, a copy of the order made 
under s. 112 must be served with the summons or warrant. 


. Under s. 117, infra, the Magistrate must inquire into the truth of the information upon which 
he has acted. If he docs not find that a person is himself likely to commit a breach of the peace, he 
cannot order him to furnish security and hold him, by anticipation, responsible for the result of 
resistance to acts which are not shown to be illegal or likely to induce a breach of the peace.— 
a sige Surn Lall, 3 C. L. R. 280. See In re Kashi Chunder Dass, 10 B. L. R. 441: (8. C.) 

W. R. 47. 


Onus.—The onus of proof lies upon the prosecution to establish circumstances justifying the 
action of the Magistrate in calling upon persons to furnish security.—Zmp. v. Abdul Kadir, I, i. RK. 
9 All. 452: Dunne v. Hem Chunder Chowdhry, 4B, L. R (F. B.) 46: Reg. v. Nirunjun Sinabean.-W. P. 
H. C. R. 1870, p. 431. Substantial grounds for an apprehension of a breach of the neace must be estab- 
lished by proof of facts against each poe implicated. What the nature of the ficts should be 
depends upon the circumstances of cach case; but, where the nature of the Magistrate’s information 
requires it, overt acts must be proved before an order can be passed under s. 118, and such an order 
cannot be passed against auy person amply on the ground that another is likely to commit a breach 
of the peace.—Emp. v. Abdul Kadir, 1. UL. R.9 All. 452: see Rey. v. Abdool Huy, 20 W. R. Cr. 57: 
Goshain Luchmun Pershad Pooree v. Pohoop Narain Pooree, 24 W. R. Cr. 30: Raja Run Bahadur 
a ae Ad Koer, 22 W. R. Cr. 79: In re Kashi Chunder Doss, 10 B. L. R, 441: (8S. C.) 19 
. R. Cr. 47. 


According to Expl. I to s. 491 of Act X of 1872, a summons to show cause might be issued 
upon ‘‘any report or other information which appears credible, and which the Magistrate 
believes ;” and it was held, that a petition which was declared by the Police to be false, and was 
unsupported by any complaint or solenin affirmation, did not come within these words so as to 
warrant a Mayistrate demanding security to keep the peace.—Chamaro Malo v. Kashi Chunder 
Lalla, 8 W. R. Cr. 85. Conversations out of Court with persons however respectable, are not 
legal or proper materials upon which Magistrates should adopt proceedings ander this section or 
s. 110.—Hmp. v. Babua, I. L. R. 6 All. 132. In that casea Magistrate acted ‘‘ to a great extent 
upon information which had reached him from trustworthy sources as to the reputed character.and 
habits” of the accused. In his order he stated: ‘‘ Not one but nearly every respectable city 
resident who has spoken to me on the subject has condemned this Babua (accused) as by repnte 
the pee black character in the city, and to such an extent has his influence made itself felt for 
evil, that one and all my informants refuse to come forward and give evidence against the accused 
for fear of consequences.” The Magistrate’s order binding over the accused, which was confirmel 
by the Sessions Judge, was set aside by the High Court. 

A statement that the complainant expected that the defendant might at any time make an 
attempt on his person or property, if believed in, is sufficient information for the Court to take 
proceedings upon.—Reg. v. Kristendro Roy, 7W. R. Cr. 30.» 

Information of the kind mentioned in s. 107 must be of a clear and definite kind directly 
affecting the person against whom process is issued, and it should disclose tangible facts and 
details, so that it may afford notice to such person of what he is to come prepared to meet.—ZJn re 
Jai Prakash Lal, 1. UL. R. 6 All. (F. B.) 26, p. 30, per Straicut, Offg. C. J.: Emp. v. Shimbhu 
Nath, cee Rec., 1888, p. 40. Sec Emp. v. Nathu, I. L. R.6 All. 214. The provision in s. 117 
as to the admission of evidence of general repute is not applicable under this section—-Banarsi Das, 
Punjab Rec., 1888, p. 30. 

Procedure.—Where an order has been passed requiring more persons than one to show 
canse why they should not severally furnish security for kecping the peace the provisions of 
s. 239 read with s. 117 are applicable, subject to such moditications as the latter section indicates 
and to such procedure as the exigencies of each individual case may render advisable in the 
interests of justice. “A joint inquiry therefore is not ipso facto illegal, though it is an irregularity 
which, according to the particular circumstances, may or may not be covered by s. 537.—Emp, 
v. Abdul Kadir, I. L. R. 9 All. 452: see Emp. v. Lochan, Weekly Notes, 1881, p. 28, cited in the 
last case, and Hossein Buksh v. Emp., 1. L. R. 6 Cal. 96. 

If proceedings are instituted against more persons than one it is essential to establish what 
each individual implicated has done to furnish a basis for the apprehension that he will commit a 
breach of the peace, and in holding such inquiry it is improper to treat what is evidence against 
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one of such persons as evidence against all without discriminating between the cases of the various 
herons implicated.—Emp. v. Abdul Kadir, I. L. R. 9 All. 452. See Emp. v. Nathu, L. L. R. 6 

The report of a Police-officer (In re Brindabun Shaha, 10 W. R. Cr. 41) and the report of a 
Subordinate ar ea (Ea-parte Nellikel Edalthil Achen,2 Mad. H. O. R. 240: Reg. v. Jivanji 
Limji, 6 Bom. H. C. R. Cr, 2 Prorayhe been held to be sufficient information upon which a Magis- 
trate might issue a summons. But the act, of which information is given and in respect of which 
security to keep the peace is required, must be an act which is shown to be in contemplation at the 
time of the information given, and not merely one the repetition of which may be expected or 
apprehended from past misconduct of the kind without anything further.—Mad. H. C. Pro., 29th 
August, 1876; Weir, p. 37. See Inve Sheo Surn Lall, 3 C. L. R. 280. But although the reports 
of a Police-officer or of a Subordinate Magistrate are sufficient information upon which a Magis- 
trate may issue a summons, it need hardly be pointed out they are not evidence upon which he can 
determine, under s. 117, whether it is necessary to take a bond to keep the peace or for good 
behaviour. See Reg. v. Jivanji Limji, 6 Bom. H. C. R. Cr. 1: and Reg. v. Dalpatram Pemabhai, 
5 Bom. H.C. R. Cr. 106. 

Where a witness for the defence, in a case of rioting, admitted being present at or near the 
scene of the riot, and denied that the accused took pert in it, the Magistrate, finding the accused 
guilty end without any further proceedings, called upon both the accused and his witness to enter 
into bonds to keep the peace for a year, it was held that his procedure was illegal as far as the 
witness was concerned.—Queen v. Kadar Khan, I. L. R. 5 Mad. 380. 

A District Magistrate has power under s. 528, post, to withdraw a case falling under this 
section. —In re Divendra Nath Shanial, I. L. R. 8 Cal. 851. 


Where a Magistrate bound down 26 persons to keep the peace after recording evidence as to 
11 of them only, the order was set aetdeyy auc High Court as to,the persons not affected by the 


evidence.-—In re Kassim Biswas, 10 C. L. 

Under the Code of 1861 it was held, that it should appear, on the face of the order of the 
Magistrate, that he had received credible information that there was a likelihood of a breach of 
the peace.—In re Birreshuree Pershad, 6 W. R. Cr. 93. 

It is not necessary to call witnesses in SuPPOre of an information laid before a Magistrate 
previous t@ issuing a summons to show cause under this section.—In re Mullick Fukeerun, 11 W. R. 


Cr. 6 
The provisions of s. 350, post, apply to an inquiry under this section.—See note to that section, 


post. 
Accused Person.—In the case of Buroda Kant Roy v. Korimuddi Moonshee, 4 C. L. R., p. 454, 
‘Wuirtt, J., was of opinion that a person brought before the-Court under this section was in sub- 
stance ‘‘ accused” of being likely to commit a breach of the peace or of doing an act which is likely 
to produce a breach of the peace. But in fact no offence is charged.—Kmp. v. Abdul Kadir, 
I, E. R. 9 All. 452, p. 457: Emp. v. Kandhaia, 1. L. R.7 All. 67. It would follow therefore that 
-he is a competent witness on his own behalf. See note to s. 488 infra, and Noor Mahomed v. Bismiila 


Jan, I. L. R. 16 Cal. 781. 


108. When any Magistrate not empowered to proceed under section 107, 
Procedure of Magis. °F ® Court of Session or High Court, has reason to be- 
trate, &c., not empower- lieve that any person is likely to commit a breach of 
ed to act under section the peace or to do any wrongful act that may probably 
=e occasion a breach of the peace, and that such breach of 
the peace cannot be prevented otherwise than by detaining such person in cus- 
tody, such Magistrate or Court may issue a warrant for his arrest (if he is not 
already in custody or before the Court), and may send him before a Magistrate 
empowered to deal with the case under section 107. 

A Magistrate before whom a person is sent under this section may, in his 
discretion, detain such person in custody until the completion of the inquiry 
hereinafter prescribed. 

Under the previous sections of this Chapter, the Magistrates empowered to act are Presidency 
Magistrates, District Magistrates, Subdivisional Magistrates, and Magistrates of the first class, 

If any Magistrate, not being empowered on that behalf, demands security to keep the peace, his 
proceedings are void. —S. 530 (c), infra. 

Security for good be- 109. Whenever a Presidency Magistrate, District 
haviour from vagrants Magistrate, Subdivisional Magistrate or Magistrate of 
and suspected persons. the first class receives information— 

(a) that any person is taking precautions to conceal 
his presence within the local limits of such Magistrate’s jurisdiction, and that 
there is reason to believe that such person is taking such precautions with a view 


to committing an offence, or 
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(b) thatt here is within such limits a person who has no ostensible means 
of subsistence, or who cannot give a satisfactory account of himself, 

such Magistrate may, in manner hereinafter provided, require such person 
to show cause why he should not be ordered to execute a bond, with sureties, 
for his good behaviour for such period not exceeding six months as the Magis- 
trate thinks fit to fix. 


This section corresponds with paras. 1 and 4 of s. 504, and para. 2 of s, 515, of Act X of 1872, 
and with ss, 212 and 213 of Act IV of 1877. 

For form of bond for good behaviour under this section, see Sched. V, No. 11. 

_ Clause (a) seems to deal with what was termed under the Code of 1872 ‘ lurking within the 
jurisdiction.’ 

See ss. 55, 56, ante, as to powers of Police to arrest under the circumstances referred to in this 
section. 

Separate proceedings should be taken against each person ordered to find security, unless it is 
clear that there was such a connection between the parties as indicates the hori | of a contrar 
course.—Mad. H. C. Pro., 17th March, 1863; Weir, p. 36. See Emp. v. Nathu, 1. L. R. 6 All. 
214: Emp. v. Abdul Kadir, I. L. R. 9 All. 452. See notes to s. 107, supra. 

Before a Magistrate can pass an order directing an accused to furnish bail and security for his 
good behaviour, it is necessary that the accused should be given an opportunity of entering into his 
defence; and that he should be clearly informed of the accusation which he has to meet.—Hmp. 
v. Ishwar Chundra Sur, I. L. R. 11 Cal. 13. 

After the expiration of the term of confinement in default of security, a second security cannot 
be demanded except upon some new proof of bad livelihood.—Jn re Juswunt Singh, 6 W. R. Or. 18. 


If any Magistrate, not being empowered in that bebalf, demands security for good behaviour, 
his proceedings are void.— S. 530 (d), infra. 


110. Whenever a Presidency Magistrate, District Magistrate, 

Security for good be- sional Magistrate, or a Magistrate of the first class, 
haviour from habitual specially empowered in this behalf by the Local Govern- 
offenders. ment, receives information that any person within the 
local limits of his jurisdiction is an habitual robber, house-breaker or thief, or an 
habitual receiver of stolen property, knowing the same to have been stolen, or 
that he habitually commits extortion, or in order to the committing of extortion 
habitually puts or attempts to put persons in fear of injury, 

such Magistrate may, in manner hereinafter provided, require such person 
to show cause why he should not be ordered to execute a bond, with sureties, 
for his good behaviour for such period not exceeding three years as the Magis- 
trate thinks fit to fix. 


The words in italics have been inserted by Act X of 1886, s. 5. 
For form of bond for good behaviour under this section, see Sched. V, No. 10. 


a 
Unlike the corresponding sections of the former Acts, this section omits power to require seca- 
rity from persons ‘‘ of notoriously bad livelihood or of a dangerous character,” or of a character “so 
desperate and dangerous as to render their release without security hazardous to the community.” 
It also loses sight of the distinction drawn in-ss. 505 and 506 of Act X of 1872 between men who are 
robbers, etc., by repute, and men who are proved to be habitual robbers, etc. 


Where the only information set forth in the order refers to an apprehended breach of the peace 
the Magistrate has no authority whatever to resort to this section.—Emp. v. Babua, I. L. R. 6 
All. 132. He must proceed under s. 107. Under that section security can only be taken fer one 
year. Under this section it can be taken for three years. 
Before a Magistrate can pass an order directing an accused to furnish bail and security for his 
good behaviour, it is necessary that the accused should be given an opportunity of entering into 
is defence, and that he should be clearly informed of the accusation which he has to meet.— 
Emp. v. Ishwar Chunder Sur, I. L. R. 11 Cal. 13. 

_ The object of this Chapter, it is to be borne in mind, is the prevention, not the punishment, of 
crime. Itis solely for the purpose of securing good behaviour, and any attempt to use it for the 
punishing of past offences is wrong and not sanctioned by law.—In re Umbica Proshad, 10. L. R. 
268, per MACPHERSON and BIRCH, JJ. When a charge of a specific offence is under trial, proceed- 
ings under this Chapter should not be taken.—Jb. : In re Juggut Chunder Chuckerbutty, I. L. R. 
2 Cal. 110: Pro., 4 Mad. H. C. R. Appx. 441: In re Pedda Siva Reddi, 1. L. R. Mad. 238. 
The mere fact that a person from whom security is required has been previously convicted of 
offences against property is not sufficient to justify’ proceedings under this section (110), unless there 
be additional evidence that the person complained against has done some act or resumed avocations 
indicating on his part an intention to return to his former course of life.—Jn re Haidar Alt, 
I, L. R. 12 Cal. 520. There the High Court remarked (p. 524): ‘(In this case, the person from 
whom security was required had only recently been released from jail, and: we think it was rather 
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the duty of the Police to assist him in finding honest employment than to apply to have him incar- 
cerated for a further period merely on the ground of his previous convictions.” See also Jn re 
Raja Valad Hussein Saheb, 1. Vu. R. 10 Bom, 174: Emp, v. Murli, Punjab Rec., 1885, p. 89. 

In In re Pedda Siva Keddé, I. 1, R. 3 Mad, 288, the Court (TURNER, C. J., and MUTHUSAMI 
AYYAR, J.) said : ‘‘ The power given by the 505th section (s. 110 of this Code) is one whith should 
always be cxercised with nice discretion by the Magistracy, but its exercise is not to be confined to 
cases in which positive evidence is forthcoming of the commission of crime by the persons against 
whom it is sought to enforce the law. The power is a preventive and not punitive power.” Although 
when witnesses are examined as to general character, their testimony is not of much value as to the 
habits of a suspected person, unless they can, in support of their opinion, adduce instances of the 
misconduct imputed, when the question is only as to repute, the evidence of withessés, if réliable, 
is not without valuc, though they may not be able to connect the suspected person with the actual 


commission of the crime.—Jb. 

I proceedings under this section it has been held that conversations out of Court with per- 
sons however respectable are not legal or proper material to act upon. See th remarks of 
STRAIGHT, J., in Emp. v. Babua, I. L. R. 6 All. 132, p. 136. The information to be required 
in proceedings for taking security for good behaviour by a Magistrate before issuing an order 
under s. 112 may be, to some extent, of a hearsay and general description ; but when ie party to 
whom the order is directed appears in Court in obedience to such order, the inquiry must be con- 
ducted on the lines laid down by s. 117. It is not becanse a man hasa bad character that he is 
therefore necessarily liable to be called upon for surcties of the peace or for good behaviour, 
There must be satisfactory evidence in the one case that he has done something, or taken some 
step, that indicates an intention to break the peace, or that he is likely to occasion a breach of the 
peace ; and in the other, that he is within the category of persons mentioned in this section (110), 
the determination of which question must always be guided by the considerations pointed out in 
Emp. v. Nawab, 1. L. R. 2 All. $55,.—Jb. 

Amount of Security.—The amount of security to be furnished should bo such as to aftord 
the person a fair chance of complying with the order, so as not to make the altcrnative of imprt- 
sonment nnavoidable.—Emp. v. Dedur Sircar, I L. R. 2 Cal. 384: (8.C.) 1 C. Li R. 95: Emp. 
v. Rama, I. L. RK. 16 Bom. 372. The Magistrate should consider the station in life of the person 
concerned, and should not go beyond a sum for which there is a fair probability of his being able 
to find s®yrity? The imprisonment in default is provided as a protection to soci ty against the 
perpetration of crime by the individual, not as a punishment for a crime committed ; and bein 
made conditional on default of finding security, it is only reasonable and just that the individua 
should be afforded a fair chance at least of complying with the required condition or security.~- 
Mad. H.C. Pro., 26th April, 1869, 4 Mad. H. C. Rk. Appx. 46; and see Re Nilmadhub Ghosal, 19 
W. R. Cr. 1: Jawaya ve Eemp., Punjab Rec., 1890, p. 97. 

When the amount of security 1s primd facie unreasonable, the High Court can call upon the 
Magistrate to certify the grounds upon which he fixed it.—Hmp. v. Dedar Sircar, 1. L. R, 2 
Cal, 384: (S.C.) 1 C. LR. 905. 

Security of Rs. 20,000, in four sureties of Rs. 5,000 each, for one year, or in default imprison- 
ment for the same period, the first two months simply, and the remaining ten months rigorously 
i re Umbica Proshad, 1 C. L. R. 268), and a recognizance of Rs. 10,000 with two sureties for 

. 5,000 each (In re Juggut Chunder Chuckerbutty, 1. L. R. 2 Cal. 110) were held to be unreason- 
able. 
In the case of The Emp. v. Kala Chand Dass, 6 C. L. R. 128: (8.C.) I. L. R. 6 Cal. 14, 
each of seven accused persons were ordered to find two sureties to the amount of Rs. 500 each ; 
three of them to deposit in cash Rs. 1,000 each ; two of them Rs. 500 cach; and the remaining two 
Rs. 250; and in default to have rigorous imprisonment for one year. PONTIFEX and McCDONELL, 
JJ., held, that it was illegal to require deposits in cash instead of bonds, and that the order as to 
sureties was prohibitive. PONTIFEX, J., ohserved :—‘‘ With respect to the sureties, it (the order) is 
prohibitive, for it is scarcely likely that fourteen sureties in is. 500 each would bo forthcoming in 
a place like Bhaokalty. My own experience in Calcutta has shown me, that respectable people in 
Calcutta, who have to provide suretics upon grants of letters of administration, have to pay heavy 
sums for the sureties ; and I can only suppose that it would be greatly more expensive for reputed 
budmashes to provide sureties for good behaviour. So that it comes to this, that the requirement of 
two sureties to the amount of Rs. 500 cach, for cach of the defendants, will, in effect, be inflicting 
a heavy fine upon them in a case only of suspicion and reputation.” 


Yn making an order for security to keep the peace, a Magistrate has no right to enforce an 
arbitrary condition not essential for the object in view,—namely, to restrain a party from the 
infringement of the law; still less has he a right to [impose impossible conditions.—In re Narain 
Soobodhee, 22 W. R. Cr. 37. 

After the expiration of the term of confinement in default of security, a sccond security can- 
a 7 demanded except upon some new proof of bad livelihood.—Jn re Juswunt Singh, 6 W. R. 

r. ¢ 
Where an accused person was convicted of theft and sentenced to two years’ rigorous impri- 
sonment, and was further ordered to enter into his own recognizance for Rs. 50, and find two 
sureties each for a like sum, for his good behaviour for one year after the term of his imprison- 
ment had expired, and in default to suffer rigorous imprisonment for one month,— it was held that 
the latter part of the order was bad.—Tamiz Mandal v. Umid Kariygar, 1. L. R. 9 Cal. 215, See 
remarks of SPANKIE, J., in Emp. v. Partab, I. L. R.1 All. 666. 


Separate re should be taken against each person ordered to find security, unless it is 
clear that there was such a connection between the parties as indicates the necessity of a contrar 
course.—Mad. H. C. Pro., 17th March 1863; Weir, p. 36. See Emp. v. Nathu, I. L. R. 6 All. 
214, A joint trial is not necessarily illegal but is a mere irregularity which may or may not be cured 
by s. 537, post.—Emp. v. Abdul Kadir, I. L. R. 9 All. 452, 
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The order must speety a definite period for which the security is required.—Mad. H. C. Pro., 
8th April, 1876; Weir, p.36: In re Pedda Siva Reddi, I. L. R. 3 Mad. 238. 


Appeal.—There is no appeal from an order under this section.—See Balmakund, Punjab Rec., 
1889, p.77 : Chand Khan v. Emp., I. L. R. 9 Cal. 878. 


111. The provisions of sections 109 and 110 do not apply to European 
Proviso as to Huro- British subjects in cases where they may be dealt with 
pean vagrants. under the European Vagrancy Act, 1874. 


Under s. 517 of Act X of 1872, the provisions generally of the 
corresponding Chapter of that Act were made not to apply to European British subjects, 


European subjects may be dealt with under this Chapter in cases not coming within the 
European Vagrancy Act, LX of 1874. 

By s. 5 of that Act, the Magistrate or Justice of the Peace shall, in case of an apparent vagrant, 
or in any other case when a person apparently a vagrant comes before him, make a summary in- 
quiry into the circumstances and character of the apparent vagrant, and if he is satistied that such 
person is a vagrant, he shall record in his office a declaration to that effect. 


(1) If he is further of opinion that the vagrant is not likely to obtain employment at once, or if 
he has reason to believe that a declaration of vagrancy has on any former occasion been recorded 
in respect of such vagrant, he shall require the vagrant to go to a Government workhouse, and 
shall draw up an order to that effect. 

(2) The vagrant shall then he placcd in charge of the Police for the purpose of being forwarded 
to the workhouse, and the said order shall be a sufficient authority to the Police for retaining him 
in their charge while he is on his way to the workhouse, and to the Governor of the workhouse for 
receiving and detaining suca vagrant. 

When the officer making the inquiry mentioned in s. 5 is of opinion that the vagrant is likely 
to obtain employment in any place subject to the Local Government, or (when the vagrant is in any 
part of the dominions mentioned in s. 1) in any place subject to any adjacent Local Government 
such officer may, in his discretion, forward the vagrant to such place in charge of the Police, aud 
draw up an order to that effect. Such order shall be a sufficient authority to the Pg'ice for retain- 
ing the cet in their charge while he is on his way to such place of employment. etftt. IX of 
1874, s. 6. 

Upon his arrival at the place of employment, the vagrant shall be taken before the nearest 
Magistrate of Police or Justice of the Peace exercising powers as aforesaid, to whom the order for 
transinission shall be delivered. Such officer shall thereupon, to the best of his ability, assist the 
vagrant in secking employment, and may, in the meantime, if he think fit, keep the vagrint in 
the charge of the Police. Should the vagrant fail to obtain suitable employment within a reason- 
able time, not exceeding fifteen days from such arrival, such officer shall forward him to a Govern- 
ment workhouse in the manner provided by s. 5.—Act IX of 1874, s. 7. 


“Vagrant” means a person of European extraction (sec s. 3 of the Act) found asking for alms 
or wandering about without any employment or visible means of subsistence.—Act IX of 1874, 8. 3. 


112. When a Magistrate acting under section 107, section 109 or section 
110 deems it necessary to require any person to show 
cause under such section, he shall make an order in 
writing, setting forth the substance of the information received, the amount of 
the bond to be executed, the term for which it is to be in force, and the number, 
character and class of sureties Gf any) required. 


Under the previous Acts, the circumstances to which this section refers were to be set out in the 
summons, except where the person, to whom otherwise a sammons would have been issued, was in 
Court. Under this Act, unless such person is in Court (s. 113), a summons or warrant must be 
issued (s. 114), accompanied by the order made. 


Character and Class of Sureties.--Where an order was made by a Magistrate requiring that the 
accused should give two sureties, being ‘* persons of respectability and substance not related to him 
and residing within one mile of his house,” and it appeared that there was no person of respectabi- 
lity within a mile of the house of the accused, the High Court expunged the conditions prescribed 
as being arbitrary.—Jn re Narain Sooboddhee, 22 W. R. Cr. 37. 

The provision directing the Magistrate to specify in his order the character and class of the 
sureties required, enables the Magistrate, for example, to require landholders as sureties, and in 
such case to refuse to accept pleaders or bunyas as sureties. 


The direction that the order should set out the substance of the information is very important, 
and ought to be carefully complied with, though the omission to comply with it would not be 
sufficient to justify the High Court in quashing the proceedings, unless the petitioner had been 
prejudiced.—See Koonjbehaury Chowdhry v. Eknath Gurain, 15 W.R. Or. 43: 8. 037, infra: Abasu 
Begum v. Umda Khanum, I. L. R. 8 Cal. 724: Reg. v. Gunga Singh, 20 W. R. Cr. 36. 

In the case of The Emp. v. Nathu, I. L. R. 6 All. 214, a Magistrate ordered 69 persons to 
show cause why they should not give security to keep the peace. The order purported to be made 
under s. 112, the ground of the order being thus statcd :—‘‘ From reports made hy the Police and 
the Tahsildar, it seems that there is danger of a breach of the public peace by the persons mention- 
ed below, because a rival sect is opposed to the celebration of the Rathjattra Mela.” After an en- 
quiry as against all the accused jointly, the Magistrate, on the evidence of the Tahsildar anda 


Order to be made. 
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Sub-Inspector of Police, ordered that 10 of the accused, who were said to be ringleaders, should 
enter into bonds with sureties, and the rest should enter into their own recognizances to keep the 
peace for one year. On reference to the High Court, STRAIGHT, J., set the order aside, because (1) 
the order did not adequately or properly-disclose the substance of the report or information upon 
which the summons was issued ; (2) that the statements of the Tahsildar and Sub-Inspector as to 
the majority of the persons summoned were too loose to justify a wholesale order for security ; (3) 
that the mela only lasting for a fortnight, it was an excessive exercise of power to require all the 
parties to give security for a year; (4) that there should have been clear and distinct evidence 
affecting each of the defendants hefetlig ona an inference that they were likely to commit a breach 
of the peace or tojdo a wrongful act likely to occasion a breach of the peace. STRAIGHT, J., 
said :—‘‘ Putting aside for a moment the obvious inconvenience, to use the mildest term, of dealing 
with 69 different persons in one proccess his (the Magistrate’s) order, as purporting to be pre- 
pared under s. 112 of the Criminal Procedure Code, does not adequately or properly disclose the 
substance of the report or information upon which his summons issued. Parties against whom 
rocess is issued. . . . are entitled to something more than a mere assertion in writing by the 
agistrate that he has been informed that a breach of the peace is likely to occur, in order to 
sible them, if they are in a position to do so, to bring evidence to rebut the truth of such informa- 
tion . . . . The provisions of the Code of Criminal Procedure as to finding security for the 
peace may be easily converted into an engine of injustice and oppression, and this Courtis bound to 
watch over proceedings ecoped thereunder with the closest scrutiny. . . . . +. . - Ido not 
wish to say a word more than is absolutely necessary, as I am| aware that the Magistrate has an 
exceedingly difficult district to deal with ; and I should be sorry in any way to weaken his legitimate 
authority or action. But the Criminal Procedure Code must not be made use of for the purpose of 
supplying administrative deficiencies in the shape of an inadequate Police force to keep a place in 
order.” See In re Kassim Biswas, 10 C. L. R. 335, where 26 persons were bound over to keep the 
peace by a Magistrate who recorded evidence against 11 only. 


Where a witness for the defence in a case of rioting stated that he was at or near the scene of. 
the riot, the Magistrate, without any further proceedings, ordered him to enter inte a bond to keep 
the peace. The order was set aside as illegal.—in re Kadar Khan, I. L. R. 5 Mad. 380. 


No order should be made for security until the person called on has hada n opportunity to 
defend himsclf.—HZmp. v. Ishwar Chundra Sur, I. L. R. 11 Cal. 13. 

Whe awistrate has called upon persons to show cause why they should not be bound down 
in their own recoznizances to keep the peace, he cannot go beyond the requisition, and on the adju- 
dication of the matter order them to furnish other securities besides.—Jn re Abdool Bari, 25 
W. R. Cr. 50: Ram Kissore Acharjee Chowdry v. Arip Khan, 21 W. R. Cr. 6: sees. 118, infra. 

In the case of Anundee Kooer v. Sooneet Kooer, 10 W. R. Cr. 40, it was held, under the Crimi- 
nal Procedure Code of 1861, that a Magistrate had power to cancel an order summoning a person 
to show cause why he should not enter into a bond to keep the peace. See ss. 125, 126, and 530 (f) 
as to cancelling a bond taken under this chapter. 

Amount of Bond—See note to s. 110. 


113. If the person in respect of whom such order is made is present in 
Procedureinrespector Court, it shall be read over to him, or, if he so desires, 
person present in Court. the substance thereof shall be explained to him. 


114. If such person is not present in Court, the Magistrate shall issue a 

Summons or warrant Summons requiriny him to appear, or, when such person 

in case of person not so is in custody, a warrant directing the officer in whose 
present. custody he is to bring him before the Court: 


Provided that, whenever it appears to such Magistrate, upon the report of a 
Police-officer or upon other information (the substance of which report or infor- 
mation shall be recorded by the Magistrate), that there is reason to fear the 
commission of a breach of the peace, and that such breach of the peace cannot 
be prevented otherwise than by the immediate arrest of such person, the Magis- 
trate may, at any time, issue a warrant for his arrest. 


For form of summons on information of a probable breach of the peace, see Sched. V, No. 12. 


Under the former Acts, X of 1872 and IV of 1877, the procedure was slightly different. The 
Magistrate issued a summons, setting forth the particulars referred to in s. 112 (see Act X of 1877, 
ss. 491, 492); and if the person summoned did not attend, a warrant might then be issued for his 
arrest (s. 494, para. iv); provided that a warrant might, as under the proviso to this section in 
certain circumstances, be issued at once. 

Under this Act the Magistrate must make an order in writing under g. 112, and this order must 
accompany every summons or warrant issued under s. 114. 

Under the proviso to s. 217 of Act IV of 1877, the substance of the report or information was 
directed to be recorded in the warrant. Here it would seen to be sufficient for the Magistrate to 
record a proceeding setting forth the substance of the report or other information. 


In ordering the arrest of a person under this section, the Magistrate must act on recorded in- 
formation ; it is not enough for him to express a belief that such a course is necessary. Not only 
must he have ‘‘reason to fear the commission of a breach of the peace,” but that such breach of the 


CHAP. VIII, Ss. 115-117.] PROCEEDINGS IN SECURITY-CASES. 63 


peace cannot be prevented otherwise than by the immediate arrest of such person. See Emp. v. 
Babua, I. L. BR. 6 All. 132, p. 138. 


The words “ there is reason to fear the commission of a breach of the peace” seem to limit the 
Magistrate’s power to cases under s. 107. 


115. Every summons or warrant issued under section 114 shall be ac- 
companied by a copy of the order made under section 
Oopy of order under 41%, and such copy shall be delivered by the officer 
section 112 to accompany . : 
MUINIHONS Ok WALEADK, serving or executing such summons or warrant to the 
person served with, or arrested under, the same. 


116. The Magistrate may, if he sees sufficient cause, dispense with the 
Power to dispense personal attendance of any person called upon to show 
with personal attend- cause why he should not be ordered to execute a bond 
ance: for keeping the peace, and may permit him to appear 
by a pleader. 

The former Acts were more specific, giving the Magistrate power to permit the person informed 
against to appear and enter into the required security or recognizance, or to show cause against 
such requisition by an agent duly authorized to act in his behalf. 

‘Pleader ’ includes advocate, a vakil or an attorney of a High Court, and any muktar or other 
person appointed with the permission of the Court to act in the proceedings ; see definition, s. 4, cl. 
(1), supra. 

See In re Dinonath Mullick, I. L. R. 12 Cal. 133, as to circumstances under which a Magis- 
trate ought to allow a person called upon to show cause to appear by pleader. 


117. When an order under section 112 has been read or expkpined under 

section 113 to a person present in Court, or hen any 

Inquiry as to truth of orson appears or is brought before a Magistrate in com- 
information. . : . : 

pliance with, or in execution of, a summons or warrant 

issued under section 114, the Magistrate shall proceed to inquire into the truth 

of the information upon which he has acted, and to take such further evidence 

as may appear necessary. 

Such inquiry shall be made, as nearly as may be practicable, where the order 
requires security for keeping the peace, in the manner hereinafter prescribed 
for conducting trial in summons-cases ; and where the order requires security for 
good behaviour, in the manner hereinafter prescribed for conducting trials in 
warrant-cases, except that no charge need be framed. 

For the purposes of this section the fact that a person is an habitual offen- 
der may be proved by evidencg of general repute or otherwise. 


See the Explanation to 8. 491 of Act X of 1872, and see also s. 515, para. 3, of the same Act. 


In In the matter of Kookor Singh,1. C. L. R. 130, it was held under the former Code, that a 
person against whom proceedings for bad livelihood were taken was entitled to have embodied in 
a charge the precise matter which the Magistrate considered established by evidence against him. 
This section lays down a distinct procedure, but provides that it shall be unnecessary in such cases 
to frame a charge. See Emp. v. Bubua, I. L. R. 6 All. 132. 

When a Magistrate does not find that a person is himself likely to commit a breach of the 
peace, he cannot order him to furnish security, and hold him by anticipation responsible for the 
result of resistance to acts which are not shown to be illegal or likely to induce a breach of the 

eace.—In re Sheo Surn Lali, 3 C. L. R. 280; see In re Kashi Chunder Doss, 10 B, L. R. 441: (8. 

-) 19 W. R. 47. In the former case a tehsildar applied for assistance from the Police while dis- 
training the crop of certain ryots. On this being reported to the Magistrate, he required the 
tehsildar to give security to keep the peace, on the ground that any riot which might result from 
the resistance of the ryots would be attributable to his acts. The order of the Magistrate 
was set aside as illegal by the High Court. See Reg. v. Abdul Huq, 20 W. R. Cr. 57. 


Under Act X of 1872, it was repeatedly held, that a Magistrate could not bind over a person to 
keep the peace until he had adjudicated on the evidence before him, the intention of the Legisla- 
ture being that a person accused should have an opportunity of exculpating himself.—Reg. v. Isree- 
pershad Singh, 20 W.R. Cr. 18: In re Umda Khanum, 3 C. L. R. 2 : Rajah Run Bahadur Singh 
v. Ranee Tilessuree Kooer, 22 W. R. Cr. 79: In re Narsingh Narain, 10 W. R. Cr. 1: Ramkishore 
Acharjes Chowdhry v. Ae Khan, 21 W. R. Cr. 6: Goshain Luchman Pershad Poree v. Pohoop 
Narain Pooree, 24 W. R. Cr. 30: Noor Mohamed v. Nil Ratun Bagchee, 18 W. R. Cr. 2: Maughan 
Misra v. Chamman Teli, 2 B. L. R. Ap. Cr. 7: In re Okhil Chunder Biswus,1C. L. R. 48. See Keg. 
v. Gungaram Potdar, 24 W. R. Cr. 10. ' 
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Sub-Lnspector of Police, ordered that 10 of the accused, who were said to be ringleaders, should 
enter into bonds with sureties, and the rest should enter into their own recognizances to keep the 
peace for one year. On reference to the,High Oourt, STRAIGHT, J., set the order aside, because (1) 
the order did not adequately or properly disclose the substance of the report or information upon 
which the summons was issued ; (2) that the statements of the Tahsildar and Sub-Inspector as to 
the majority of the persons summoned were too loose to justify a wholesale order for security ; (3) 
that the mela only lasting for a fortnight, it was an excessive exercise of power to require all the 
parties to give security for a year; (4) that there should have been clear and distinct evidence 
atfecting each of the defendants Wwerran snd an inference that they were likely to commit a breach 
of the peace or to {do a wrongful act likely to occasion a breach of the peace. STRAIGHT, J., 
said :—‘‘ Putting aside for a moment the obvious inconvenience, to use the mildest term, of dealing 
with 69 different vee in one procesasne his (the Magistrate’s) order, as porporang to be pre- 
pared under s. 112 of the Criminal Procedure Code, does not adequately or properly disclose the 
substance of the report or information upon which his summons issued. Parties against whom 
rocess is issued. . . . are entitled to something more than a mere assertion in writing by the 
eaeate that he has been informed that a breach of the peace is likely to occur, in order to 
enable them, if they are in a position to do so, to bring evidence to rebut the truth of such informa- 
tion . . . - The provisions of the Code of Criminal Procedure as to finding security for the 
peace may be easily converted into an engine of injustice and oppression, and this Court is bound to 
watch over proceedings adopted thereunder with the closest scrutiny. . . . . . . . Ido not 
wish to say a word more than is absolutely necessary, as I am| aware that the Magistrate has an 
exceedingly difficult district to deal with ; and I should be sorry in any way to weaken his legitimate 
authority or action. But the Criminal Procedure Code must not be made use of for the purpose of 
supplying administrative deficiencies in the shape of an inadequate Police force to keep a place in 
order.” See In re Kassim Biswas, 10 C. L. R. 335, where 26 persons were bound over to keep the 
peace by a Magistrate who recorded evidence against 11 only. 


Where a witness for the defence in a case of rioting stated that he was at or near the scene of. 
the riot, the Magistrate, without any further proceedings, ordered him to enter inte a bond to keep 
the peace. The order was set aside as illegal._—In re Kadar Khan, I. L. R. 5 Mad. 380. 


No order should be made for security until the person called on has hada n opportunity to 
defend himself.—Zmp. v. Ishwar Chundra Sur, I. L. B. 11 Cal. 13. 

Whe agwistrate has called ne persons to show cause why they should not be bound down 
in their own recognizances to keep the peace, he cannot go beyond the requisition, and on the adju- 
dication of the matter order them to furnish other securities besides.—In re Abdool Bari, 25 
W. R. Cr. 50: Ram Kissore Acharjes Chowdry v. Arip Khan, 21 W. R. Cr. 6: sees. 118, infra. 

In the case of Anundee Kooer v. Sooneet Kooer, 10 W. R. Cr. 40, it was held, under the Crimi- 
nal Procedure Code of 1861, that a Magistrate had power to cancel an order summoning a person 
to show cause why he should not enter into a bond to keep the peace. See ss. 125, 126, and 530 (/) 
as to cancelling a bond taken under this chapter. 

Amount of Bond—See note to s. 110. 


113. Ifthe person in respect of whom such order is made is present in 
Procedureinrespectog Court, it shall be read over to him, or, if he so desires, 
person present in Court. the substance thereof shall be explained to him. 


114. If such person is not present in Court, the Magistrate shall issue a 

Summons or warrant Summons requiring him to appear, or, when such person 

in case of person not so 1s in custody, a warrant directing the officer in whose 
present. custody he is to bring him before the Court: 


Provided that, whenever it appears to such Magistrate, upon the report of a 
Police-officer or upon other information (the substance of which report or infor- 
mation shall be recorded by the Magistrate), that there is reason to fear the 
commission of a breach of the peace, and that such breach of the peace cannot 
be prevented otherwise than by the immediate arrest of such person, the Magis- 
trate may, at any time, issue a warrant for his arrest. 


For form of summons on information of a probable breach of the peace, see Sched. V, No. 12. 


Under the former Acts, X of 1872 and IV of 1877, the procedure was slightly ditferent. The 
Magistrate issued a summons, setting forth the particulars referred to in s. 112 (see Act X of 1877, 
ss. 491, 492); and if the person summoned did not attend, a warrant might then be issued for his 
arrest (s. 494, para. a) provided that a warrant might, as under the proviso to this section in 
certain circumstances, be issued at once. 

Under this Act the Magistrate must make an order in writing under s. 112, and this order must 
accompany every summons or warrant issued under s. 114. 

Under the proviso to s. 217 of Act [V_of 1877, the substance of the report or information was 
directed to be recorded in the warrant. Here it would seen to be sufficient for the Magistrate to 
record a proceeding setting forth the substance of the report or other information. 


In ordering the arrest of a person under this section, the Magistrate must act on recorded in- 
formation ; it is not enough for him to express a belief that such a course is necessary. Not only 
must he have ‘“‘reason to fear the commission of a breach of the peace,” but that such breach of the 
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peace cannot be prevented otherwise than by the immediate arrest of such person. See Zimp. v. 
Babua, I. L. BR. 6 All. 132, p. 138. 


The words “ there is reason to fear the commission of a breach of the peace” seem to limit the 
Magistrate’s power to cases under s. 107. 


115. Every summons or warrant issued under section 114 shall be ac- 
companied by a copy of the order made under section 
Oopy of order under 141%, and such copy shall be delivered by the officer 
section 112 to accompany : . h ; ; h 
summons or warrant, serving or executing such summons or warrant to the 
person served with, or arrested under, the same. 


116. The Magistrate may, if he sees sufficient cause, dispense with the 
Power to dispense personal attendance of any person called upon to show 
with personal attend- cause why he should not be ordered to execute a bond 
ance. for keeping the peace, and may permit him to appear 


by a pleader. 


The former Acts were more specific, giving the Magistrate power to permit the person informed 
against to appear and enter into the required security or recognizance, or to show cause against 
such requisition by an agent duly authorized to act in his behulf. 

‘Pleader’ includes advocate, a vakil or an attorney of a High Court, and any muktar or other 
person appointed with the permission of the Court to act in the proceedings ; see definition, 8. 4, cl. 
(n), supra. 

See In re Dinonath Mullick, I. L. R. 12 Cal. 133, as to circumstances under which a Magis- 
trate ought to allow a person called upon to show cause to appear by pleader. 


117. When an order under section 112 has been read or explained under 

— section 113 to a person present in Court, or #hen any 

Prep sain ig co.erae person appears or is brought before a Magistrate in com- 

pliance with, or in execution of, a summons or warrant 

issued under section 114, the Magistrate shall proceed to inquire into the truth 

of the information upon which he has acted, and to take such further evidence 
as may appear necessary. 

Such inguiry shall be made, as nearly as may be practicable, where the order 
requires security for keeping the peace, in the manner hereinafter prescribed 
for conducting trial in summons-cases ; and where the order requires security for 
good behaviour, in the manner hereinafter prescribed for conducting trials in 
warrant-cases, except that no charge need be framed. 

For the purposes of this section tho fact that a person is an habitual offen- 
der may be proved by evidencg of general repute or otherwise. 


See the Explanation to s. 491 of Act X of 1872, and see also s. 515, para. 3, of the same Act. 


In In the matter of Kookor Singh,1. C. L. R. 130, it was held under the former Code, that a 
person against whom proceedings for bad livelihood were taken was entitled to have embodied in 
a charge the precise matter which the Magistrate considered established by evidence against him. 
This section lays down a distinct procedure, but provides that it shall be unnecessary in such cases 
to frame a charge. See Emp. v. Babua, I. L. R. 6 All. 132. 

When a Magistrate does not find that a person is himself likely to commit a breach of the 
peace, he cannot order him to furnish security, and hold him by anticipation responsible for the 
result of resistance to acts which are not shown to be illegal or likely to induce a breach of the 
peace.—In re Sheo Surn Lalli, 3 C. L. R. 280; see In re Kashi Chunder Doss, 10 B, L. R. 441: (8. 
C.) 19 W. R. 47. In the former case a tehsildar applied for assistance from the Police while dis- 
training the crop of certain ryots. On this being reported to the Magistrate, he required the 
tehsildar to give security to keep the peace, on the ground that any riot which might result from 
the resistance of the ryots would be attributable to his acts. The order of the Magistrate 
was set aside as illegal by the High Court. See Reg. v. Abdul Huq, 20 W. R. Cr. 57. 


Under Act X of 1872, it was repeatedly held, that a Magistrate could not bind over a person to 
keep the peace until he had adjudicated on the evidence before him, the intention of the Legisla- 
ture being that a person accused should have an opportunity of exculpating himself.—Reg. v. Lsree- 
pershad Singh, 20 W.R. Cr. 18: In re Umda Khanum, 3 C. L. R. 72: Rajah Run Bahadur Singh 
v. Ranee Tilessures Kooer, 22 W. R. Or. 79: In re Narsingh Narain, 10 W. R. Cr. 1: Ramkishore 
Acharjee Chowdhry v. “aah Khan, 21 W. R. Cr. 6: Goshain Luchman Pershad Poree v. Pohoop 
Narain Poorees, 24 W.R. Cr. 30: Noor Mohamed v. Nil Ratun Bagchee, 18 W. R. Cr.2: Maghan 
Misra v. Chamman Teli, 2B. L. R. Ap. Cr. 7: In re Okhii Chunder Biswas, 1 C. L. R. 48. See Hey. 
v. Gungaram Potdar, 24 W. R. Or. 10. : 
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Procedure.— The procedure to be followed under this Act is prescribed by Chapter XX and 
XXI, infra. Under the former Chapter no provision is made for the cross-examination of witnesses, 
but it would, no doubt, he held, as under Act X of 1872, that an opportunity must be given to the 

rties of cross-examining witnesses.—Noor Mahomed v. Nil Ratun Bagchee, 18 W. BR. F. B. Cr. 2. 
ee Rey. v. Nussecruddeen, 2 All. H. C. R. 461: and Reg. v. Sunkur, 2 All. H. C. R. 406: and 
Mad. H.C. Pro., 3rd Nov. 1858; Weir, p. 37: Rumkissore Acharjee Chowdhry v. Arip Khan, 2W.R. 
Cr. 6. Chapter XXI, by s. 256, makes provision for the accused, ‘‘ at any time while he is making 
his defence,” to recall and cross-examine any witness for the prosecution present in the Court or in 
its precincts. 

It was held, under Act X of 1872, that the Magistrate was bound to assist both parties in pro- 
ducing their witnesses.—-Rag. v. Cheyt Singh, 22 W.R. Cr. 70. See /n re Kookor Singh,1 C.L. R. 
130. According to the procedure laid down in Chapters XX and XXI, it appears to be in the dis- 
cretion of the Magistrate to summon such witnesses offered by the partics as he thinks fit. See ss. 
244, 255, 257, infra. Under the last of these sections the Magistrate must record his reasons 
for refusing to summon witnesses whose atteridance is desired by the accused. 


It should be borne in mind that separate proceedings should be taken against each person 
ordered to find security, unless it is clear that there is such a connection between the parties as in- 
dicates the necessity of a contrary course.—Mad. H. C. Pro., 17th March 1863; Weir, p. 36. Where 
an order has been passed requiring more persons than one to show cause why they should not 
severally furnish security for keeping the peace the provisions of s. 239 read with s. 117 are appli- 
cuble, subject to such modifications as the latter section indicates and to such procedure as the 
exivencies of each individual case may render advisable in the interests of justice. A joint inquiry 
therefore is not ipso fucto illegal, thouzh it is an irregularity ,;which according to the particular 
circumstances may or may not be covered by s. 537.--Emp. v. Abdul Kadir, I. L. R. 9 All. 452. 
See Emp. v. Lochan, Weekly Notes, 1881, p. 28, cited in last case, and Hossein Buksh v. Emp. 
I. L. R. 6 Cal. 96. 

If proceedings arc instituted against more persons than one, it is essential to establish what 
each individual implicated has done to furnish a basis for the apprehension that he will commit 
a breach of the peace, and in holding such enquiry it is unproper to treat what is evidence against 
one of such persons as evidence against all without discriminating between the cases of the various 
eas implicated—-Emp. v. Abdul Kadir, I. L. R. 9 All, 452. See Emp. v. Nathu, I. L. BR. 


e 

Sa sis lave an order can be made under this section, the inquiry must show upon the 
evidence that there is a reasonable probability of a breach of the peace, and not merely a bare possi- 
bility of a'breach of the peace.—Iteg. v. Abdul Huq, 20 W. R. Cr. 57: Gosain Luchmun Pershad 
Pooree v. Pohoop Naruin Pooree, 24 W. RK. Cr. 30: In re Sheo Surn Lall, 3 C. L. R. 280: In re 
Kashi Chunder Dass, 10 B. L. R. 441: (8S. C.) 19 W. R. Cr. 47: Emp. v. Abdul Kadir, L LR. 
9 All. 452. The onus is on the party on whose information or complaint the summons or warrant, 
as the case may be, was issued.—Dunne v. Hem Chunder Chowdhry, 12 W. R. Cr. 60: Reg. v. 
Nirunjun Singh, 2 All. H. C. R. 431: Emp. v. Abdul Kadir, 1. L. R. 9 All. 452. Substantial grounds 
for an apprehension of a breach of the peace must be established by proof of facts against each 
person implicated. What the nature of the facts should be depends upon the circumstances of 
each case, but where the nature of the Magistrate’s order requires it overt acts must be proved 
before an order can be passed under s. 118, and such an order cannot be passed against any person 
simply on the ground that another is likely to commit a breach of the peace.-—-Emp. v. Abdul 
Kadir, I. L. R.9 All. 452. See Reg. v. Abdul Huq, 20 W. R. Cr. 57: Goshain Luchmun Pershad 
Pooree v. Pohoop Narain Pooree, 24 W. R. Cr. 30: Rajah Run Bahadur v. Ranee Tilessuree Koer, 
22 W.R. Cr. 79.: In re Kashi Chunder Dass, 10 B. L. R. 441: (S. C.) 19 W. R. Cr. 47. 


Where the ground of complaint to which the summons has reference is found by the Magis- 
trate to be unfounded, the Magistrate cannot proceed to adjudicate that an entirely different 
ground existed upon which it was likely the person summoned, would commit a breach of the peace. 
—Ramkissore Acharjee Chowdhry v. Arip Khan, 21 W. BR. Cr. 6. 


Notwithstanding the introduction of the words ‘accused’ and ‘conviction,’ the provisions of 
8.300, post, apply to an inguiry instituted under s. 107, with a view to enforcing the giving, security 
against a breach of the peace. And in such a case, where the Magistrate by whom only part 
of the evidence has becn taken is succeeded by another Magistrate while such inquiry is pending, 
the person called upon to show cause under the latter section may insist upon the recall and re-cx- 
amination of the witnesses whose evidence has already been taken by the former Magistrate.—See 
Buroda Kant Roy v. Korinuddi Moonshee, 4 C. L. R. 452. 


Accused Person.—In the case of Buroda Kant Roy v. Korimuddi Moonshee, 4 C. L.R., p. 454, 
Waite, J., was of opinion that a person brought before the Court under this section was in sub- 
stance ‘‘accused”” of being likely to commit a breach of the peace or of doing an act which is likely 
to prodnce a breach of the peace. But in fact no offence is charged.—Emp. v. Abdul Kadir, 
I. L. R.9 All. 452, p. 457: Amp. v. Kandhaiu, 1. L. R.7 All. 67. It would follow therefore that he 
is a competent witness on his own behalf. Sce note to s. 488, infra, and Noor Muhomed v. Bismilla 
Jan, I. L. R. 16 Cal. 781. 


Evidence.—It is only evidence of specific conduct on the part of the accused from which the 
reasonable and immediate inference is that they are likely to commit a breach of the peace, which 
will justify a Magistrate in adjudicating under this Chapter.—Rajah Run Bahadur Singh v. Runee 
Tilessuree Kooer, 22 W. R. 79. The mere record of previous convictions on account of which a 

rson has undergone punishment does not satisfy the requirements of ss 110, 117 and 118, and it 
is manifestly wrong to use these provisions so as to add to the punishment of past offences.—In re 
Raja Valad Hussain Saheb, 1. L. R. 10 Bom. 174. See Emp. v. Nawab, 1. L. R.2 All. 835: and 
In re Sooboodhi, 6 W. R. Cr. 6. There must be additional evidence that he has resumed avocations 
Fae on his part an intention to return to his former course of life—Jn re Huider Ali, I. L. KR. 
2 Cal. . 
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The evidence must be legal evidence taken and recorded. The report of a Subordinate Magis- 
trate would not be sufficient (Reg. v. Jivanji Limji, 6 Bom. H.C. R. Cr. 1: Reg. v. Dalpatram 
Pemabhai, 5 Bom. H.C. R. Or. 105), though such report would be sufficient information upon which 
the Magistrate might issue a summons—ZJ0. 

Showing cause is not the mere putting in a written, or ee a verbal, statement, but the 
supporting of that statement by such evidence as the party may be able to produce.—Chulan Tewart 
v. Sukedad Khan, 23 W. R. Cr. 9. If, however, the party against whom the order is made admits 
the truth of the information upon which it is based, it would seem to be unnecessary to proceed 
with the inquiry.—Reg. v. Lalli Beharee Singh, 11 W. R. Cr. 50, sed quere. In Reg. v. Irapabin 
Basapa, 8 Bom. H. C. R. Cr. 162, it was hela, that evidence, that is legal evidence, must be re- 
corded. See Reg. v. Isreepershad Singh, 20 W. R. Cr. 18; and Ramkissore Acharjee Chowdhry 
v. Arip Khan, 21 W. R. Or. 6. The evidence must be taken in the presence of the person called 
upon to show cause.—Jb. 

Amount of Security :—See notes to s. 110, supra. 

Under s. 491 of Act X of 1872 (s. 107, supra), it was held, that an order oseponing proceed- 
ings until the person called upon to show cause should have established in a Civil Court the title 
claimed by him to the property in dispute ; and with reference to which it was alleged there 
was a likelihood of a breach of the peace, amounted to a discharge. — ¥mp. v. Dhuniram, 
5 C. L. R. 366. 

Gen-ral Repute.—The provision in the last clause of the section that the fact that a person is a 
hal itual offender may be proved by evidence of general repute for the purposes of the section does 
not apply to proceedings under s. 110.—Banarsi Das, Punjab Rec. 1888, p. 30. As to evidence of 
bad character, see Evidence Act 154 ; In re Pedda Siva Reddi, I. L. R. 3 Mad. 238. 


118. If, upon such inquiry, it is proved that itis necessary for keeping the 
. peace or maintaining good behaviour, as the case may 
rder to give security. he; dint the-ner ee ace tet whom the idl : 
8, that the person in respect of whom the inquiry is 
made should execute a bond, with or without sureties, the Magistrate shall make 
an order accordingly : ° = 
Provided— 
jirst—that no person shall be ordered to give security of a nature different 
from, or of an amount larger than, or for a period longer than, that specified in 
the order made under section 112. 
secondly—that the amount of every bond shall be fixed with due regard to 
the circumstances of the case, and shall not be excessive : 


_ thirdly—that when the person in respect. of whom the inquiry is made is a 
minor, the bond shall be executed only by his sureties. 


The first part of this section corresponds generally with s. 497 of Act X of 1872, and with s. 220 
of Act IV of 1877. The second proviso is in accordance with para. 1 of s. 498 of the former Act, 
with a further provision that the bond shall not be excessive. The addition seems to have been 
suggested by the cases of Hmp. v. Dedar Sircar, I. L. R.2 Cal. 384: (S.C.) 1 C0. L. R. 95: see 
also Mad. H. C. Pro., 2th April, 1869; Weir, p. 36; In re Nilmadub Ghosal, 19 W. R. Cr. 1: 
In re Umbica Prosad, 1 C. L. R. 268: In re Juygut Chunder Chuckerbutty, I. L. R. 2 Cal. 
110 : (S. CG.) 1 C. L. R. 48: and Emp. v. Kala Chand Dass, 6 C. L. R. 128: (8. C.) I. L. R. 6 

‘al. 14. See Ram Sing v. Emp., Punjab Rec., 1883, p. 1. In the first of these cases it was said 
that the amount of the security to be prescribed should be such as to afford the person against whom 
the order was made a fair chance of complying with the order. It was considered that security of 
Rs. 2,000 in four sureties of Rs. 500 pees or in default imprisonment (In re Umbica Proshad, 1 
C. L. R. 268), and a recognizance of Rs. 10,000, with two sureties of Ks. 5,000 each (In re Juggut 
Chunder Chuckerbutty, I. L. R. 2 Cal. 110: (S. 0.) 1 C. L. R. 48), were excessive and unreasonable. 
In the case of The Emp. v. Kala Chand Dass, I. L. R. 6 Cal. 14: (8S. C.) 6 C0. L. R. 128, where it 
appeared that the securities required were prohibitive, the High Court modified the orders and 
reduced the amounts of the securities to what it considered reasonable under the circumstances. 
See notes to s. 110, supra. 


Onus.—As to the onus of proving the neeessity for keeping the peace, see Emp. v. Abdul 
Kadir, I. L. R.9 All. 452, and notes under as. 107 and 117 under this heading. 

It would seem that, notwithstanding the first proviso, it would be competent to the Magis- 
trate under this section to make an order upon the inquiry discharging the accused pen is 
rel recoguizance, although the order made under s. 112 should have required a!bond with sure- 

The order should not be for the extreme term except when absolutely necessa .—Emp.v. Nathu 
I. L. R. 6 All. 219. See the notes to s. 110. : : e , 

It is only the person in respect of whom the inquiry is made who can be ordered to give 
security. It is illegal to take recognizances from one person in order to prevent another commit- 
ting a breach of the peace.—_-Ram Coomar Banerjee v. Rajah Gopal Singh Deb, 17 W. R. Cr. 54. 

An order to execute a second recognizance during the time the first recognizance is in force was 
held to be illegal under the Code of 1861. ~ Reg. . Kumodini Kant Banerjee Chowdhry, 9 B. L. R. 
App. 30. See Jn re Juswunt Singh, 6 W. R. br. 18 
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Appeal.—Any person required by a Magistrate other than the District Magistrate or a Presi- 
dency Magistrate to give security far good behaviour under this section may appeal to the District 
Magistrate.—Sesction 406, infra. But no appeal lies to the Magistrate of the District from the order 
of a Magistrate when the case has under s. 123 been referred to the Sessions Judge, and he has affirm- 
ed the order. — Kanhya, Punj. Rec., 1886, p. 55. There is no appeal in other cases of this class. — 
Chand Khan v. Emp., 1. L. R. 9 Cal. 878. 


As to rejection or discharge of sureties, see ss. 122, 126, infra. 


119. If, on an inquiry under section 117, it is not proved that it is 
necessary for keeping the peace or maintaining good 
eee it behaviour, as the case may be, that the person in respect 
nformed against. . ie 
of whom the inquiry is made should execute a bond, the 
Magistrate shall make an entry on the record to that effect, and, if such person 
is in custody only for the purposes of the inquiry, shall release him, or, if such 
person is not in custody, shall discharge him. 


This section points more specifically than the former Acts did to the necessity of proof that there 
is occasion to require security. 

Where the information upon which the summons was issued is found on inquiry by the Magis- 
trate to be unfounded, he cannot proceed to adjudicate that an entirely different ground existed 
upon which it was likely the person called upon to show cause would commit a breach of the 
peace.—Ramkissore Acharjee Chowdhry v. Arip Khan, 21 W. R. Cr. 6, 


e 


C.—Proceedings in all Cases subsequent to Order to furnish Security. 


120. If any person in respect of whom an order requiring security is 
Com bsencement or made under section 106 or section 118 is, at the time 
period for which secu- such order is made, sentenced to, or undergoing a sen- 
rity is required tence of, imprisonment, the period for which such 
security is required shall commence on the expiration of such sentence. 
In other cases such period shall commence on the date of such order. 


In Reg. v. Shona Dagee, 24 W. R. Cr. 13, it was held, that when the conviction of an offence 
is contemporaneous with an order for taking security for good behaviour (as under s. 106 of 
this Act), ss. 504—506 of Act X of 1872 contemplated that the sentence for that offence should 
first be carried out, and the person to be bound should then be brought up for the purpose of 
being bound. So in the case of Emp. v. Partab, I. L. R. 1 All. 666, where an accused person 
was sentenced to be rigorously imprisoned for dishonestly having received stolen property, and 
for being by repute a thief, and on the expiration of the term of imprisonment Ordered to furnish 
security for good behaviour,—it washeld by SPANKIE, J., that a proceeding should have been 
drawn up, representing that the Magistrate was satisfied from the evidence that the accused was 
by reputed thief, and therefore pecnrity: should be required of him; and that an order should 
been recorded to the effect that, on the expiry of the imprisonment, the accused should be 
have Praua up for the purpose of being bound. See Zamiz Mandal v. Umip Karigar, I. L. BR. 
9 Cal. 215. : . 

Under this section it would seem that there is no necessity for the accused being brought up 
on the expiration of the term of imprisonment, but that he may be required at once to furnish 
the ce security. Section 123, however, provides that if any person does not give security 
on or before the date on which the period for which such security is to be given commences, he 
shall, if he is already in prison, be detained in prison until such period expires, or until within 
such period he gives the security required. 


121. The bond to be executed by any such person shall bind him to 
keep the peace or to be of good behaviour, as the case 
may be, and in the latter case the commission or 
attempt to commit, or the abctment of, any offence punishable with imprison- 
ment, wherever it may be committed, is a breach of the bond. 


As to the procedure on forfeiture of bonds, see Chap. XLII, post. 


Para. 6 of s. 502 of Act X of 1872 with which the section corresponds provided, that “‘ the 
commission, or ibein to commit, or abetment, of any offence whatever, and wherever it may be 
committed, is a breach of the bond.” The Madras High Court was of opinion that that paragraph 
was not to be read as a definition of the acts which would give rise to the liability to the penalty of 
the bond, so as to confine the liability to occasions on which some actually punishable offence had 
been committed so as to render it incumbent on the prosecutor, in calling upon the defendant to 
show cause why the penalty should not be levied, to establish the actual commission of an offence. 
The Court was satisfied that it was intended merely as an illustration of some modes in which the 
bond might be broken.—Ananthacharri v. Ananthacharri, I. L. BR. 2 Mad. 169, 


Gontents of bond. 
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A Magistrate ought not to forfeit a recognizance to keep the peace, unless the person charged 
with the breach has had an opportunity of cross-examining the witnesses upon whose evidence the 
rile to show cause has been issued.—Hmp. v. Nobin Chunder Dutt, 4 O. L. R. (F. B.) 23: 
I. L. R. 4 Cal. (EF. B.) 865, 


122. A Magistrate may refuse to accept any surety for good behaviour 

Power to reject sure. Offered under this Chapter, on the ground that, for 

ties. reasons to be recorded by the Magistrate, such surety is 
an unfit person. 


The ground upon which a Magistrate refuses to accept any surety must be valid and reason - 
able.—in re Narain Sooboddkee, 22 W. R. Cr. 37. Thus a Magistrate has no power to impose 
an arbitrary condition not essential to restrain a party from the infringement of the law, ¢.9., & 
condition requiring the accused to furnish two securities being persons of respectability and sub- 
stance not related to him and residing within one mile from his house.—Jb. 


123. If any person ordered to give security under section 106 or section 

118 does not give such security on or before the date on 

which the period for which such security is to be given 

commences, he shall, except in the case next hereinafter 

mentioned, be committed to prison, or, if he is already in prison, be detained in 

prison until such period expires or until within such period he gives the security 

to the Court or Magistrate which or who made the order requiring it, or to the 
officer in charge of the jail in which the person so ordered igs dota 

When such person has been ordered by a Magistrate to give security for a 

ee period exceeding one year, such Mayistratg shall, if 
gs when to : . : 
be laid before High Such person does not give such security as afSresaid, 
Court or Court of Ses- issue a warrant directing him to be detained in prison 
aren: pending the orders of the Court of Session, or, if such 
Magistrate be a Presidency Magistrate, pending the orders of the High Court ; 
nie the proceedings shall be laid, as soon as conveniently may be, before such 
ourt. 

Such Court, after examining such proceedings and requiring any further 
information or evidence which it thinks necessary, may pass such order on the 
case as it thinks fit: Provided that the period (if any ) for which any person is 
imprisoned for failure to give security shall not exceed three years. 

Imprisonment for failure to give security for keep- 
ing the peace shall be simple. 

Imprisonment for failure to give security for good behaviour may be rigor- 
ous or simple as the Court or Magistrate in each case directs. 


This section empowers the Magistrate to take action only where security for a period exceeding 
one year has been required, and the order has not been complied with, and it applies whether the 
security be to keep the peace or for good behaviour. 

Under the former Codes it was held, that a Magistrate was not justified in increasing the 
amount of security and in demanding sureties on a summons to show cause, which provided only 
for a recognizance of much smaller amount and which made‘no mention of sureties at all—Jn re 
sree Pershad, 18 W. R. Cr. 61; but that he might, after he had bound down any oo to nwer 
the peace, increase the amount of the recognizance.—Diego De Silva v. Jehangeer, 7 W. R. 23; an 
see In re Gooroo Dass Roy, 18 W. R. Cr. 57. Now, under the first proviso to s. 118, ante, no 
person can be ordered to give security of a nature different from or of a larger amount than, or for 
a longer period than, that specified in the order made under s. 112, a copy of which order, s. 115, 
must accompany the summons or warrant. 


The order should direct that the person bound to give security be imprisoned until tho security 
is found, provided always that the period of such imprisonment is in no case to excced the period 
for which the person is bound.— Mad. H. C. Pro., 4th September 1874; Weir, p. 37. An order 
merely directing the accused to be ‘‘ imprisoned till he gives security ” is bad.—Mailamdi Fakir v. 
Tarapulla Pramanik, I. L. R. 8 Cal. 644. 

Appeal.—It is not clear, as under s. 507 of Act X of 1872, that the Magistrate would have power 
to act where the security required had not been given by reason of sureties being rejected under the 
preceding section. Under Act X of 1872, s. 508, no appeal lay from an order of a Sessions Court 
fixing mPa oe of detention for an accnsed person who refused to furnish security.—Reg. v. Roghoo 
Dome, 24 W. R. Cr. 12. It would seem that no appeal would lie under this Act from an order made 
by a Sessions Court on reference under this section.— Kanhya, Punj. Rec., 1886, p, 55. See ss. 406, 410, 
infra. There is no appeal from an order passed by the District agistrate or Presidency Magis- 
trate under this section.—Chand Khan v. Emp., I. L. R. 9 Cal. 878. 


Kind of imprisonment. 
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For form of warrant for commitment on failure to find security to keep the peace, see Sched. 
V, No. 13; and for warrant of commitment on failure to find security for good behaviour, see 


Sched. V, No. 14. 
124. Whenever the District Magistrate or a Presidency Magistrate is of 
opinion that any person imprisoned for failing to give 
Power to release per- security under this Chapter, whether by the order of 
such Magistrate or that of his predecessor in office, or of 
some subordinate Magistrate, may be released without 
hazard to the community or to any other person, he may order such person to be 

discharged. 

Whenever the District Magistrate or a Presidency Magistrate is of opinion 
that any person imprisoned for failing to give security under this Chapter as 
ordered by the Court of Session or High Court may be released without such 
hazard, such Magistrate shall make an immediate report of the case for the 
orders of the Court of Session or High Court, as the case may be, and such Court 
may, if it thinks fit, order such person to be discharged. 


This section app'ies where security has been required to'keep the peace under s. 106; whereas 
8. 512 of Act X of 1872 only applied when security was required for good behaviour. 
It is only a District Magistrate ora Presidency Magistrate who has power under this section. 
If any other Magistrate makes an order discharging a person lawfully bound to be of good 
behaviour, his proceedings are void.—Section 530 (e), infra. No provision is made for the case of a 
Magistrate not empowered discharging a person lawfully bound to keep the peace. 
_For form of warrant to discharge a person imprisoned on failure to give security, see Sched. 


125. The District Magistrate may, at any time, for sufficient reasons to 
Power of District Ma- be recorded in writing, cancel any bond for keeping the 
gistrate to cancel any peace executed under this Chapter by order of any 


pape for keeping the (ourt in his district not superior to his Court. 


This section corresponds with s. 500 of Act X of 1872, with a further provision making it 
necessary for the Magistrate to record his reasons in writing. 
= eee of warrant to discharge a person imprisoned on failure to give security, see Sched. 

» No. 15. 

In the case of Anundee Kooer v. Sooneet Kooer, 10 W. BR. Cr. 40, it was held, that a District 
Macistrate had power to cancel an order summoning a person to show cause why he shou'd not 
enter into a bond to keep the peace. 

The power of cancelling a bond conferred in this section is limited to District Magistrates, and 
no other Magistrate is competent to cancel a bond for keeping the peace.—Section 530 (jf). 


126. Any surety for the peaceable conduct or good behaviour of another 
person may at any time apply to a Presidency Magis- 
trate, District Magistrate, Subdivisional Magistrate or 
Magistrate of the first class to cancel any bond executed under this Chapter 
within the local limits of his jurisdiction. 

On such application being made, the Magistrate shall issue his summons or 
warrant, as he a fit, requiring the person for whom such surety is bound to 
appear or to be brought before him. 

When such person appears or is brought before the Magistrate, such 
Magistrate shall cancel the bond, and shall order such person to vive, for the 
unexpired portion of the term of such bond, fresh security of the same description 
as the original security. Every such order shall, for the purposes of sections 
121, 122, 123 and 124, be deemed to be an order made under section 106 or 


section 118, as the case may be. 


This section consolidates ss. 501 and_513 of Act X of 1872, and s. 226 of Act IV of 1877, making 
it clear that a Presidency Magistrate, District Magistrate, Subdivisional Magistrate, and Magis- 
trate of the first class may cancel a bond on the application of the surety. 

Appeal.—Any person required by a Magistrate other than the District Magistrate to give 
security for good behaviour under s. 118 may appeal to the District Magistrate.—Section 406. 
Consequently, it would seem that there is an appeal from orders made under this section which may 

deemed to be made under s. 118. 


Discharge of sureties. 
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CHAPTER IX. 
UNLAWFUL ASSEMBLIES. 


127. Any Magistrate or officer in charge of a Police-station may com- 
Assembly to disperse mand any unlawful assembly, or any assembly of five or 
on command of Magis- more persons likely to cause a disturbance of the public 
trate or Police-officer. = peace, to disperse ; and it shall thereupon be the duty 
of the members of such assembly to disperse accordingly. 
This section*applies to the Police in the towns of Calcutta and Bombay. 


An officer superior in rank to an officer in charge of a Police-station may act under this section. 
~—Emp. v. Tucker, I. L. R. 7 Bom. 42 

An assembly of tive or more persons is designated an ‘unlawful assembly ’ if the common object 
of the persons composing that assembly is to do Bay of the acts set forth in s. 141 of the Indian 
Penal Code. Whoeve’, being aware of facts which render any assembly an unlawful assembly, 
intentionally joins that assembly or continucs in it, is said to be a member of an unlawful assembly. 


~—-Indian Penal Code, s. 142. 

Whoever knowingly joins or continues in any assembly of five or more persons likely to cause a 
disturbante of the public peace, after such assembly has been lawfully commanded to disperse, is 
punishable under s. 151 of the Indian Penal Code. 

Whoever joins or continues in an unlawful assembly, knowing that snch unlawful assembly has 
been commanded in the manner prescribed by law to disperse, shall be punished with imprisonment 
of either description for a term which may extend to two ycars or with fine, or with both.—IJndian 
Penul Code, 8. 145. 

Act V of 1861, s. 15, provides, that additional Police may be quartered in disturbed or danger- 
ous districts, the cost of such Police being chargeable on the inhabitants of the districts. Section 
17 of the same Act empowers any Police-ofticer not below the rank of an inspector to apply to the 
nearest Magistrate to appoint so many residents of the neighbourhood as such Polive-of$eer may 
require to act as special Police-officers. 


128. If, upon being so commanded, any such assembly does not dis- 
perse, or if, without being so commanded, it conducts 
itself in such a manner as to show a determination not 
to disperse, any Magistrate or officer in charge of a 
Police-station, whether within or without the Presidency-towns, may proceed 
to disperse such assembly by force, and may require the assistance of any male 
person, not being an officer or soldier in Her Majesty’s Army or a volunteer 
enrolled under the Indian Volunteers Act 1869, and acting as such, for the 
purpose of dispersing such assembly, and, if necessary, arresting and confining 
the persons who form part of it, in order to disperse such assembly or that they 
may be punished according to law. 


Use of civil force to 
disperse. 


This section takes the place of s. 481 of Act X of 1872, with certain additions. It puts volun- 
teers enrolled under Act XX of 1869 on the same footing as officers or soldiers of Her Majesty’s 
Army for the purposes mentioned in the section. 


Act XX of 1869, s. 24, provides, that ‘‘any memfer of such corps (of volunteers), whenever he 
is on duty, may prevent any disturbance of the public peace and disperse any persons whom he 
may find assembled together to the number of five or more without reasonable cause, between 
sunset and sunrise, in any public street, thoroughfare or other public place in which such member 
of the said corps may be in the discharge of his duty.” 


The words at the end of the section giving power to confine ‘‘ the persons who form part of the 
aa ile assembly in order to disperse such assembly, or that they may be punished according to 
aw” are new. 


Section 31 of Act V of 1861 provides, that it shall be the duty of the Police to keep order in the 
public, places mentioned in the section and to prevent obstructions on the occasions of assemblies 
and processions in public places; and s. 32 of the same Act provides, that any persons disobey- 
ing orders of the I’olice shall be liable to certain penalties. See Act XXIV of 1859 (Madras Police), 
s. 49; and Act VII (Bom.), 1867, ss. 27 and 28, 

Section 42 of this Act, ante, provides, that ‘every person is bound to assist a Magistrate or 
Police-officer demanding his aid whother within or without the Presidency-towns (a) inthe taking 
of any other person whom such Magistrate or Police-officer is authorized to arrest ; (b) in the preven- 
tion of a breach of the peace or of any injury attempted to be committed to any railway, canal, or 
public property ; (c) in the suppression of a riot or attray. 

it is only when acting as such, that an officer or soldier or volunteer mav not be required to 
assist a Magistrate or officer in charge of a Police-station. When acting as private citizens, such 
persons may be called upon to assist in the same manner as ordinary private citizens. 
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129. If any such assembly cannot be otherwise dispersed, and if it is 
necessary for the public security that it should be 
dispersed, the Magistrate of the highest rank who is 
present may cause it to be tispered by military force. 


Use of military force. 


130. When a Magistrate determines to disperse any such assembly by 
Duty of officer com- Military force, he may require any Commissioned or 
mandingtroopsrequirea non-Commissioned Officer in command of any soldiers 
by Magistrate to dis- in Her Majesty's Army or of any volunteers enrolled 
Dense aeeomuiy: under the Indian Volunteers Act, 1869, to disperse such 
assembly by military force, and to arrest and confine such persons forming part 
of it as the Magistrate may direct, or as it may be necessary to arrest and con- 
fine in order to disperse the assembly or to have them punished according 
to law. 

Every such officer shall obey such requisition in such manner as he thinks 
fit; but in so doing he shall use as little force, and do as little injury, to person 
and property, as may be consistent with dispersing the assembly and arresting 
and detaining such persons. 


This section leaves it entirely in the discretion of the officer in command as to how he will 
disperse the assembly or arrest and confine the persons forming part of it. 


131. When the public security is manifestly endangered by any such 
Power of Commis. assembly, and when no Magistrate can be communicat- 
sioned Military Officers ed with, any Commissioned Officer of Her Majesty’s 
to disperse assembly. Army may disperse such assembly by military force, 
and may arrest and confine any persons forming part of it, in order to disperse 
such assembly or that they may be punished according to law ; but if, while he 
is acting under this section, it becomes practicable for him to communicate with 
a Magistrate, he shall do so, and shall thenceforward obey the instructions of the 
Magistrate as to whether he shall or shall not continue such action. 
The section empowers Commissioned Officers only. 


132. No prosecution against any Magistrate, Military Officer, Police- 
Protection against Officer, soldier or voluntcer for any act purporting to be 
prosecutionforactsdone done under this Chapter shall be instituted in any Crimi- 
under this Chapter. nal Court, except with the sanction of the Governor- 
General in Council ; and 


(a) no Magistrate or Police-officer acting under this Chapter in good faith, 

(6) no officer acting under section 131 in good faith, 

(c) no person doing any act in good faith in compliance with a requisition 
under section 128 or section 130, and 


(d) no inferior officer, or soldier, or volunteer, doing any act in obedience 
to any order which under military law he was bound to obey, 
shall be deemed to have thereby committed an offence. 


The first part of this section is based upon s. 488 of Act X of 1872. It makes it now necessary 
in all cases of prosecutions against the persons mentioned therein to obtain the previous sanction 
of the Governor-General in Council. It further gives the protection to volunteers made necessa 
by the alterations as to volunteers made in the preceding sections. Under Act X of 1872 pro- 
secutions might have been instituted with the sanction of the Government of India or the 
Governments of Madras and Bombay. : 


The poeining portions of the section are in accordance with ss. 483, 485 and 486 of Act X 
of 1872, with an addition giving protection also to volunteers. 


gen a is said to be done with good faith, if done with due care and attention.—Jndian Penal 
6, & 

_ Section 537, post, provides that no finding, sentence or order of a competent Oourt shall be set 
aside under Chap. XX VEI or on appeal or revision, unless it has occasioned a failure of justice on 


oe os any want of sanction unders, 195. It is silent as to the want of sanction under this or 
s. 197, post. 
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CHAPTER X. 


PUBLIC NUISANCES. 


Under Act XV of 1883 (N. W. P. and Oudh Municipalities Act) s. 133 to 144, both inclusive, of 
this Code so far as they can be applicable, apply to all proceedings taken in the exercise of the 
powers by that Act upon Municipal Boards.—S. 57. 


133. Whenevera District Magistrate, a Subdivisional Magistrate or, when 
empowered by the Local Government in this behalf, a 
Magistrate of the first class, considers, on receiving a 
report or other information and on taking such evidence 


for 


(if any) as he thinks fit, 

that any unlawful obstruction or nuisance should be removed from any way, 
river or channel which is or may be lawfully tised by the public, or from any 
public place, or 

that any trade or occupation, or the keeping of any goods or merchandise, 
by reason of its being injurious to the health or physical comfort of the commu- 
nity, should be suppressed or removed or prohibited, or 

that the construction of any building, or the disposal of any substance as 
likely to occasion conflagration or explosion, should be prevented or stopped, or 

that any building is in such a condition that it is likely to fall and thereby 
cause injury to persons living or carrying on business in the neighbourhood or 
passing by, and that in consequence its removal, repair or support-is necessary, or 

that any tank, well or excavation adjacent to any such way or publi place 
should be fenced in such a manner as to prevent danger arising to the public,— 

such Magistrate may make a conditional order requiring the person’ causing 
such obstruction or nuisance, or carrying on such trade or occupation, or keep- 
ing any such goods or merchandise, or owning, possessing or controlling such 
building, substance, tank, well or excavation, within a time to be fixed in the 
order, 


to remove such obstruction or nuisance ; or 

to suppress or remove such trade or occupation ; or 

to remove such goods or merchandise ; or 

to prevent or stop the construction of such building ; or 

to remove, repair or support it ; or 

to alter the disposal of such substance ; or 

to fence such tank, well ow excavation, as the case may be ; or 

to appear before himself or some other Magistrate of the first or second 
class, at a time and place to be fixed by the order, and move to have the 
order set aside or modified in manner hereinafter provided. 

No order duly made by a Magistrate under this section shall be called in 
question in any Civil Court. 

EXPLANATION.—A ‘public place’ includes also property belonging to the 
State, camping grounds, and grounds left unoccupied for sanitary and recreative 
purposes. 


This section follows generally the provisions of s. 521 of Act X of 1872. 


The provision in the first poraenaee, that the Magistrate may take proceedings on a report or 
other information, or upon taking such evidence (if any) as he thinks fit, is in accordance with the 
last Peeters of s. 521 of Act X of 1872. It is in the ‘Usuretion of the Magistrate to take evidence 
or not. 


The following alterations and additions have been made :— 

Para. 2.—For the words ‘from any thoroughfare or public place,’ this Act substitutes the 
words ‘from any way, river or channel which is or may be lawfully used by the public, or from 
any public place.’ 

Para. 3.—The words ‘keeping of any goods or merchandise’ are new. ‘ Physical comfort’ has 
been substituted for ‘ comfort,’ an alteration which would seem to have been suggestid by the case 
of Sathu Valad Kadir Sausaree v. Ibrahim Aga Valad Mirza Aga, I. L. R. 2 Bom. 457, 
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Para. 4.—The words ‘ or explosion’ after ‘ conflagration’ are new. 

Para. 6.—‘ Such way ' has been substituted for ‘any public thoroughfare.’ 

Para. 7.—Except that it is peouces that the order which may be made is a conditional order, 
the alterations in the papagraph are in the main verbal only. 

Under Act X of 1872, where the Magistrate considered any pues to be in such a state of 
weakness as to be dangerous, he was empowered only to order its removal. This section empowers 
the Magistrate to direct that it be removed, or that it be repaired or supported. 

While the order under s. 521 of Act X of 1872 directed the person on whom it was issued in the 
alternativ? to show cause why the order should not be enforced, the alternative direction in this 
section directs such person to appear and move to have the order set aside or moditied. 


The procedure to be followed, where appearance is entered, is laid down by the sections next 


following. 

The last paragraph of this section, providing that no order thereunder shall be questioned in a 
Civil Court, is in accordance with Rooke v. Pyari Lall, 3 B. L. R. Appx. 43: (8. C.) 11 W. R. 434. 

The Explanation follows that of s. 521 of Act X of 1872, 

Under s. 56 of Act XV of 1883 (N.-W. P. and Oudh Municipalities Act), subject to the orders 
of the Local Government, power is given to Municipal Boards to prohibit the commission of public 
nuisances. Section 57 of the same Act provides that (1) the Local Government may invest within the 
limits of the Municipality a Municipal Board with the powers of a Magistrate of a district as 
described in s. 133 of the Code of Criminal Procedure, and with power to make additional orders of 
the nature referred to in that section in respect of all or any acts or omissions punishable under rules, 
made in exercise of the power conferred by s. 55, clauses (a), (b) (c) (a) and (1), and that (2) sections 133 
to 142 (both inclusive) of the Code of Criminal Procedure shall so far as they can be applicable apply 
to all proceedings taken in the exercise of these powers, provided that for the purpose of such pro- 
ceedings 8. 133 of the Code shall be read as if for the words ‘‘ before himself or some other Magistrate 
of the first and second class” the words ‘‘ before the District Magistrate or some Magistrate of the 
first and second classy appointed by him on this behalf” were substituted, and that (3) the Local 
Government may, whenever it thinks fit, withdraw the powers with which it has invested a Board 


under that section. 
As to nuisances in Municipalities in the Central Provinces see Act X VIII of 1889, Chap. VI. 


Pres*encfj/-Towns.—It is to be noted that Presidency Magistrates are not empowered to act 
under this Chapter, which applies only to District Magistrates, Subdivisional Magistrates and 
Magistrates of the first class specially empowered. In cases of nuisances, Presidency Magistrates 
act under the Penal Code, the Police Acts, and such other local Acts as deal with special forms of 
nuisance, as, for instance, the Fire Bueace Act or Smoke Nuisance Act. Under the Penal,Code a 
person is guilty of a public nuisance who does any act, oris guilty of an illegal omission, which 
causes any common injury, danger, or annoyance to the public or to the people in general, who dwell 
or occupy property in the vicinity, or which must necessarily cause injury, obstruction, danger, or 
annoyance to persons who may have occasion to use any public right. A common nuisance is not 
excused on the ground that it causes some convenience or advantages. —S. 268. Sections 268—294 of 
the Penal Code deal with nuisances. 

Magistrates Empowered.— In Madras and Bombay, Magistrates of the first class were empowered 
to act under s. 521 of Act X of 1872.—Muadras Gazette, 1873, p. 717; Bombay Gazette, 1872, p. 1325; 
and also ibid, 1873, p. 16. Sointhe Panjab, Magistrates of the first class have powers, subject to 
the general Lantrol ce the Magistrate of the District, to make orders in local nuisance cases.— 
Panjab Gazette, 1878, Part I, p. 361. 

All senior officers at head-quarter stations under the Magistrate of the District in the Panjab 
were, under s. 521 of Act X of 1872, invested with power to make orders, &c., in local nuisance cases. 
For the purposes noted in this petenree the Senior Assistant Commissioner, being a first class 
Magistrate, is to be deemed to be the senior officer under the Magistrate, and if there 1s no Assistant 
Commissioner who is a first class Magistrate, the Senior Extra Assistant Commissioner, being a first 
class ae alae is to be deemed to be the senior officer under the Magistrate.— Panjab Gazette, 


1873, p. 70. 

Where a Subdivisional Magistrate, on reports made by a second class Magistrate in his adminis- 
trative capacity, made a conditional order against a person to abate a nuisance or appear before 
the second class Magistrate to show cause why the order should not be enforced, cause was shown 
as directed, and the order was made absolute. The second class Magistrate then issued a notice 
and order under s. 140, requiring the nuisance to be abated within a certain time. The High Court, 
on a reference, held that the order was not illegal, inasmuch as the ‘ Magistrate’ indicated by 
s. 137 was the Magistrate empowered and directed by the Magistrate having jurisdiction under 
8. 133 to take the evidence, and presumably the same Magistrate was referred to ins. 140. The Court 
however, expressed an opinion that it was undesirable that Magistrates acting under s. 133 should 
call on the officer who reports on a nuisance in his administrative capacity to decide judicially 
whether it is a nuisance or not.—In re Narasimha, I. L. R. 9 Mad. 201. 


Procedure. A Magistrate who has commenced proceedings under this section, is not at liberty 
to proceed otherwise than in conformity with the rules laid down in the sections following. — Reg. v. 
Pitti Sing, 1 W.R. Cr. 37: In re Mahadaji Sadashiv Tilak, I. L. R. 11 Bom. 375; see Morgan v. 
Leech, 2 Moo. I. A., at p. 435. He cannot proceed to pass an order for the removal of a nuisance 
without calling upon the party to show cause why the order should not be passed against him, and 
without hearing the objections, even if they are filed after the time fixed for their presentation, pro- 
vided they are filed before he takes up the case.—Jn re Bistoo Chunder Chuckerbutty, 10 W.R. Cr. 
27: Reg. v. Janokenath Bhuttacharjee, 2 W.R. Cr. 36. 
_ Before a Magistrate could make an order under s. 521 of Act X of 1872 to remove an obstruc- 
tion from a path alleged to be a public thoroughfare, it was held that he must first, on a proceeding 
had under s, 532, have come to a conclusion that the path was open to the public.—In re Chunder 
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Nath Sen, 1. L. R. 5 Cal. 875: (8. C.)6 C. L. R., 379. There a Magistrate ordered the removal of 
an obstruction from a pathway under s. 521, and had further submitted this order to the consider- 
ation of a jury appointed under s. 523, before he had himself come to any conclusion whether the 
pathway was a public thoroughfare; and it was held, that the only course open to him was to stay all 
proceedings initiated by him under s. 521, and take action under s. 532. So, in In re Becharam 
Bhuttacharjee, 15 W. R. Cr. 67, it was laid down that, on a complaint for the removal of an obstruc- 
tion from a thoroughfare, a Magistrate should first enquire if the road is public or not. If he finds in 
the affirmative, he has jurisdiction. See Roy Omesh Chunder Sen v. Ichanath Mozumdar, 21 W. R. 
Cr. 64: Petambur Jugi v. Nasaruddy, 25 W. R. Cr. 4. 


Under the present Act the Magistrate is bound to act, in the first instance, upon a report or 
other information or upon evidence taken by him, if he should think fit to take such evidence. 


If, however, a Magistrate making an order under this section considers that immediate measures 
should be taken to prevent imminent danger or injury of a scrious kind to the public, he may, 
whether a jury is to be, or has been, appointed or not, issue such an injunction to the person against 
whom the order was made as is required to obviate or prevent such danger or injury. In default of 
such person forthwith obeying such injunction, the Magistrate may himself use, or cause to be used, 
such means as he thinks fit to obviate such danger or to prevent such injury.—S,. 142, infra. 


In the case of Makhan Lal Saha v. Makhan Churn Saha, I. UL. R. 11 Cal. 271, an application 
was made under this section for the removal of an obstruction in a public thoroughfare; but after a 
personal local inspection by the Magistrate, and without any evidence being taken, the parties were 
referred to a civil suit, and the order was refused, the Magistrate holding that the way was not a 
public way. A civil suit was then filed, and during its pendency a second application was made 
under this section, with a like object, and was soriaed on the ground that the civil suit was pending, 
and that there was no likelihood of a breach of the peace. The civil suit resulted inthe way being 
held to bea public thoroughfare. A third application was then made under this section to have the 
obstruction removed, but the Magistrate held that, on face of the two previous orders he could 
not interfere. The High Court held that the order of tho Magistrate was wrong upon the ground 
that he was bound to make inquiry ; and as there never had been any inquiry into the matter, the 
first decision being no decision at all, but a mere dictum of the Magistrate upon a personal local 
investigation without hearing evidence, and thus not on judicial inquiry, and the second decision 
being based merely upon the pendency of the civil suit and the previous improper ¢rder. and that 
neither of these orders operated therefore as a bar to the Magistrate inquiring into thé’matter of 
the complaint upon the third application. 


Nuisance in any Way, River, or Channel open to public.—As already pointed out, this section 
has substituted the words ‘ way, river, or channel which may lawfully be used by the public’ for the 
word ‘thoroughfare.’ 


In proccedings under this head it is necessary to show two things : first, that the act complained 
of is a nuisance or obstruction ; and, second, that it was committed in a public place or places which 
may lawfully be used by the public.—Hadjee Muzhur Ali v. Gundowree Sahoo, 25 W. R. Cr. 72: In 
re Shah Soojaut Hossein, 22 W. R. Cr. 19. See In re Chunidernath Sen, I. L. R. 5 Cal. 875: (S.C.) 
6C.L R. 379, and the cases there cited. 

The obstruction of a private path is not a nuisance under the section.—Reg. v. Janokenath 
Bhuttucharjee, 2 W. R. Cr. 36. 

The order of the Magistrate should be confined to a direction to remove the obstruction or 
nuisance.—Jn re Paul Dass, 10 W. R. Cr. 51. 


In the case of a tank which has become a nuisance, the Magistrate cannot order the proprietor 
to excavate it. The proprietor ought to have a discretion allowed him as to the mode in which he 
will remove the nuisance caused by the tank. If the Magistrate is subscquently compelled to direct 
the excavation of the tank, the actual gost of excavation can alone be charged against the proprietor 
at whose disposition the soil taken out in the excavation must be placed.—Jn re Paul Dass, 10 
W.R. Cr. 51. So, if necessary, a Magistrate may cause a tank to be filled up.—Jn re Bistoo Chunder 
Chuckerbutty, 10 W. R. Cr. 27. 


Trade or Occupation.—It is to be observed that ‘‘ person” includes ‘‘ any company or association 
or body of persons whether incorporated or not.”—Indian Penal Code, s. 11, see s. 4 (w), ante. Ac- 
rey companies or associations may equally with private individuals be proceeded against under 
this section. 

The section deals only with occupations or trades which are in themselves injurious to health or 
physical comfort, and has nothing to do with trades which in themselves are innocuons, but in the 
course of which the manager or plier of them commits a public nuisance.—Bareiro v. Emp., Punj. 
Rec., 1888, p. 118. ; 

No le. gth of employment can legalise a trade or occupation which is a public nuisance.—Muni- 
cipal Commissioners of Suburbs of Calcutta v. Mahomed Ali, 7 B. L. R. 499; see Weld v. Hornby, 
7 East, 199: Rex v. Cross, 3 Camp. 224. See Shadi v. Emp., Punj. Rec., 1888, p. 31. See Indian 
Penal Code, 8. 268 (last clause). In the first of these cases the condition and conduct of a long- 
established slaughterhouse was proved to be, in fact, an offensive nuisance, but there was no evidence 
to show that the slaughterhouse was in a worse condition than it had been at any time since its estab- 
lishment. The Magistrate was held to be justified in suppressing the trade carried on at the 
slaughterhouse, although it had been commenced under magisterial sanction. 

This section does not warrant a Magistrate interfering with a prostitute for the purpose of re- 
moving her from her dwelling-house on the ground of her profession, so long as she behaves herself 
orderly and quietly and creates no open scandal by riotous living.—Nundo Kumaree Peshagar v. 
Anund Mohun Gooho Thakurta, 24 W. R. Cr. 68. As to punishment for keeping disorderly houses, 
see Police Act, Act IV of 1866, s. 43 (Calcutta) ; Act VI of 1866, s. 17 (Calcutta Suburban) ; Act 
XXIV of 1859 (Madras) ; and Act VII of 1867 (Bombay). 
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In Hajee Muzhur Ali v. Gundowree Sahoo, 25 W. R. Cr. 72, it waa said that acts which are 
shocking to the prejudice of a caste are not necessarily nuisances, and, at any rate, if done in a 
private place, could not be dealt with under a. 521 of Act X of 1872. 


Building in Dangerously Weak State.—Where buildings are in a dangerous state, it is manifest 
that removal would not in all cases be necessary. This section accordingly provides that the Magis 
trate my direct that they should be fepuared or supported.—See Mussamut Rajawan, Punj. Rec., 
1.90, p. 11. 

Tank or Well adjacent to Public Way.—In the case of a tank considered merely as a reservoir 
of water, the Magistrate’s powers extend only to having the tank fenced in, the object being to 
prevent accidents; but when a tank is a half dry excavation into which the people are in the habit of 
throwing rubbish, and which has from this cause become a public nuisance, injurious to the health 
and comfort of the community, the Magistrate may cause the tank to be filled up, if that is the only 
way of suppressing the nuisance.—Zn re Bistoo Chunder Chuckerbutty, 10 W. R Cr. 27; see In re 
Paul Duss, 10 W. R., Cr. 5). 


Jurisdiction of Criminal Courts.—A Magistrate’s powers under s. 52] of Act X of 1872, it was held, 
were confined to the instances specifically mentioned in the section.—In re Shah Soojaut Hossein 
2 W. R. Cr. 19. The section does not confer general powers upon a Magistrate to pass any order 
he may consider necessary for the preservation of the public health—Sce Ibid. Thus, an applica- 
tion to have it declared that a certain place cannot be used for the IB aN a of cremation cannot 
be dealt with under it.—Gududhur Kamila v. Baida Nath Jana, 22 W. R. Cr. 6. 

The obstruction of a drain into which the complainant’s sewage falls is not within the provi- 

of these sections, but is a case fora civil suit and injunction.—In re Troylukhonath Bose, 5 

R. Cr. 58: Sham Doss v. Bhola Doss, 1 W. R. 324. 

The obstruction of a private path is, as above mentioned, not a nuisance wh'ch can be dealt with 
by a Criminal Court.—Rey. v. Janokeenath Bhuttacharjee, 2 W. R. Cr. 36. As already stated, 
acts which are shocking to the prejudice of a caste are not necessarily nuisances, and, at any rate, if 
done in a pee place, cannot be dealt with under this section.—Hudjee Muzhur Ali v. Gundow- 
ree Sahoo, 25 W. KR. Cr. 72. ; ; 

The Magistrate can only deal with existing obstructions. He has no power to direct what is 
to. re ae ri case of any future obstruction.—Aashi Chunder Chuckerbutty v. Yar Mahomed, 21 

a e r. e 


Thisesctibn and ss. 134—137, post, are not intended to be exercised where there is a bond fide dis- 
pute as to the existence of a public right. Where there is such a dispute, the Court should pass no 
order until the public right has been established by proper legal proceedings, civil or criminal.— 
Basaruddin Bhuiah v. Baha Rali, I. L. R.11 Cal.8: Emp. v. Bissessur Sahoo, I. L. R. 17 Cal. 
562. These sections do not ai rae an inquiry into disputed questions of title raised bond yide. 
—Askar Mea v. Sabdur Mea, I. L. R. 12 Cal. 137: Lal Meah v. Nazir Khalashi, I. L. R. 12 Cal. 696: 
Emp. v. Prem Singh, Punj. Rec., 1887, 1. 9. The mere assertion however of a claim of title 
made without reasonable ground or honest belief in it or honest intention to support it will not 
oust a criminal Court of its jurisdiction—Emp. v. Bissessur Sahoo, I. L. R. 17 Cal. 562. --Luckhee 
Narain Banerjee v. Ram Kumar Banerjee, I. L. BR. 15 Cal. 564. And itis open to the Magistrate 
to inquire into the bond fide of such aclaim. If ona fair consideration of the matter and remom- 
bering how scrupulously Bab herbs rights should be respected he thinks the claim not bond fide he 
should record his reasons for thinking so and proceed to decide the case without further reference to 
the claim.—Jvid. Such aclaim must be set up at or before the hearing and not afterwards.—-Ibid. 


Where a District Magistrate, in a proceeding under this section, satisfies himself that there is 
no necessity for proceeding further, he is competent to let the matter drop.—Jn re Issur Chunder 
Nath, I. L. R. 8 Cal. 883: (S. C.) 11 C. L. R. 235: In re Shonai Paramanick, 1 OC. L. R. 486. 


Jurisdiction of Civil Courts.—As under s. 521 of Act X of 1872, so under this section, no order 
made by a Magistrate can be called in question by a Civil Court, even on the ground that it was 
made without jurisdiction, as where it is alleged that the fand in respect of which an order was 
made was private property, and not a rouge or public place.—Mutlty Ram Sahoo v. Mohi 
Lali Roy, I. L. R. 6 Cal. 291: (S. C.) 7 0. L. R. 433; see Rooke v. Peari Lau, 3 B. L. R. Appx. 3: 

S.C). 11 W. R. 434 : Khodabuksh Mundal v. Monglai Mundul, I. L. R. 14 Cal. 60. But where an order 

become absolute, ¢.g., for the removal of an obstruction or nuisance from a particular place, it 

is competent to a Civil Court, irrespective of such order, to try the question whether the place is 

private property and not a public way or public place.—Chuni Lall v. Ramkishen Sahu, I.L.R. 15 Cal. 

460; Mutty Ram Sahoo v. Mohi Lall Roy, 1. L. R.6 Oal. 291: (8S. C.)7C. L. R. 433, per Frevp. J.. 
Lalji Ukheda v. Joroba Douba, 8 Bom. H.C. R. (A. C.) 94: Nilkanthapa 
I. L. R. 6 Bom. 670: Balaram Chatrukalal v. Magistrate of Tulugua 


OF . ann Onnnan Dansh nw Das. -- 


The persons aggrieved by an order under this Chapter cannot sue the parties who instituted the 
proceedings before the Magistrate for damages, unless they can show that, in taking such proceed- 
ings, they were actuated by malicious motives, or intended wrongfully to injure.—Chintamané 
Bapooha v. Digambar Mitter, 2 B. L. R. (8. N.), xv, per PHEAR and Hopuouske, JJ. 


Revision.—Under the corresponding section (308) of the Criminal Procedure Code of 
XXV of 1861, it was held, that where an order had been made under that section, su eae 
trade or occupation as a nuisance and injurious to the health of the community, the is igh Court 
would not interfere, unless it found that there was no reasonable evidence before tt’ “~" °° - 
the trade being injurious to the health and comfort of the community, or that 
was such as ought to have satisfied the Magistrate that his order for suppressing tne trade was 
reasonable or proper.—Municipal Commissioners of Calcutta v. Amanel sive, 5 are ase ave ULUe 


Section 521 of Act X of 1872 expressly declared that an order made thereunder was a judicial 
proceeding, whether evidence was taken or not. That provision has been omitted in this section. 
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In Bombay, however, it was held, overruling the case of Ashburner v. Keshav, 4 Bom. H. C. R, 
A.C. J., 150, that an order under s. 308 of the Code of 1861 was a judicial proceeding, and was 
therefore open to review by the High Court when an error in law was commited.—JZn re Ganga- 
parsad Bin Sobharam, 9 Bom. H. C. R. 160; see Collector of Hooghly v. Tarak Nath Mookho- 
et Ok 7B. L. R. 449. In Calentta also, the High Court, in the case of Angelo v. Cargiil, 9 B. L. 
. 417, under the same Code held, that where there had been an inquiry whether a particular 
place was a public place, and whether there was an obstruction, the High Court could not set asi 
the order except for an error in law, or an excess of jurisdiction, and that it was not a ground 
for interference that a Magistrate had come to an erroneous decision upon the evidence. Again, 
under s. 521 of Act X of 1872, it was held in Calcutta that the High Court, as a Court of Revision, 
would not enter upon a consideration of the value of the evidence upon which the Magistrate 
decided to act under the section.—Jn re Shonai Paramanick vy. Jogendro Shaha, 1 C. L. R. 486. 

The fact of a Magistrate taking action under the section, it has been held, is prima facie 
sifficient to show that he considers the locus in quo to be a way or other public place, and if no 
objection is taken that it is not such, andthe jury find that the order made under the section is 
reasonable and proper, the High Court will not interfere.—Jn re Imandi Khan, 8 C. L. R. 399. 

Where a person to whom an order has been issued under this section appears to show cause, 
the Magistrate is bound to take evidence under s. 137.—In re Mohur Mandar, 8 CO. L. R. 431: 
Ata Dey v. Kashie Nath Rakhit, 26 W. R. Cr. 7: In re Madaji Sadashib Tilak, 1.L.R. 11 

om. 375. 

If a Magistrate, not Deng empowered in this behalf, makes an order under this section, his 
proceedings are void.— Section (7), infra. ; 

Form of Order.—Every order must appoint a time within which and a place where the person to 
whom it is directed may appear before the Magistrate and move to have the order set aside or 
parry No conditional order can be made.—Emp. v. Brojokanto Roy Choudhuri, I. L. R.9 

Jal, 637. 
For forms of order for the removal of nuisances, see Sched. V, No. 16. 


134. The order shall, if practicable, be served on the person against 
whom it is made in manner herein provided for service 
ot a summons. — 

If such order cannot be so served, it shall be notified 
by proclamation, published in such manner as the Local Government may by 
rule direct, and a copy thereof shall be stuck up at such place or places as may 
be fittest for conveying the information to such person. 


This section corresponds generally with s. 522 of Act X of 1872. It further provides, that the 
summons shall, if practicable, be served in the manner provided for the service of summons. Sections 
68—74, supra, deal with the service of summons. The words directing the summons, where it cannot 
be served on the person against whom it is made, to be served by proclamation ‘published in such 
manner as the Local Government may direct’ are new. The Government of Bengal has by noti- 
ere ies that the proclamation shall be notified by beat of drum.—Calcutia Gazette, 1883, 

art I, p. ° 

The terms of the section and the notification as to the promulgation and issue of an order are, 
it has been held, directory and an omission to follow the direction given though it is an aia 
larity, does not invalidate the order.—In re Parbuity Churn Aitich, 1. L. R. 16 Cal. 9. ee 
Emp. v. Narayana, I. L. R. 12 Mad. 475. If it is shown that the order has been brought to the 
actual aati of the person sought to be affected by it the omission will not prevent him 
pene Re eee under 8s. 188 of the Indian Penal Code.—Jn re Parbutty Churn Attch, 
e ® e a e e 


In Hochan v. Elliot, 5. W. R. Cr. 4, it was held, that the mere non-service of notice to remove 
@ nuisance was not a sufficient ground for the Court to set aside the Magistrate’s order, where it 
appeared that the parties did not take the objection before the Magistrate, and that they, in fact, 
admitted knowledge of the existence of the notice and sought to excuse their failure to obey it. 


See s. 87, ante, asto the publication of proclamations. 


135. The person against whom such order is made shall— 

(a) perform, within the time specified in the order, 
the act directed thereby ; or 

(6) appear in accordance with such order, and 
either show cause against the same, or apply to the 
Magistrate by whom it was made to appoint a jury to 
try whether the same is reasonable and proper. 


_A person who, on receipt of an order by a Magistrate under s. 133, declaring the existenoe of 

@ right of way over his lands, demands under this section the appointment of a jury to try whether 
the order was reasonable, is not, by such action, stopped, from afterwards when the order has 
become absolute, bringing a suit in a Civil Court seeking to establish his right to the exclusive en- 
oyment of the same lands Per FIELD, J., in Mutty Ram Sahoo v. Mohi Lall Roy, I. L. R. 6 Cat, 
1: (S.C.)7C. L. R. 433: Chuni Lali v. Ram Kishen Sahu, 1. L. R. 15 Cal. (F. B.): Lalji 


Service or notification 
of order, 


cause or 
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Ukheda v. Joroba, Douba 8 Bom. (H. C. R. (A. C.) 94: Nilkanthapa v. Magistrate of 
I. L. R.6 Bom. 670: Baluram Chatrukalal v. Magistrate of Taluqua of Igatpuri, I. L. R. 6 Bom. 672, 


An illegal order made under this section may be reversed under s. 439 read with ss. 435 and 423 
(c). —Ram Kala v. Ganda, Punjab Rec., 1885, p. 89. 


136. If such person does not perform such act or appear and show cause 
or apply for the appointment of a jury as required 
of his by section 135, he shall be liable to the penalty pre- 
scribed in that behalf in section 188 of the Indian Penal 
Code ; and the order shall be made absolute. 


Section 188 of the Indian Penal Code is as follows :— ‘‘ Whoever, knowing that, by an order 
promulgated by a public servant lawfully empowered to promulgate such order, he is directed to 
abstain from a certain act or to take certain order with certain property in his possession or under 
his management disobsys such direction, shill, if such disobedience causes or tends to cause ob- 
struction, annoyance or injury or risk of obstruction, annoyance, or injury to any persons lawfully 
employed, be punished with simple imprisonment for a term which may extend to one month, or 
with fine which may extend to two hundred rupees, or with both ; and if such disobedience causes 
or tends to cause danzer to human life, health or safety, or canses or tends to cause a riot or atfray, 
shail be punished with imprisonment of either description for aterm which may extend to six 
months, or with fine which may extend to one thousand rupees, or with both. 

“*Keplanation.—-It is not necessa'y that the offender shall intend to produce harm or contem- 

late his disobedience as likely to produce harm. It is sufficient that he knows of the order which 
fe disobeys, and that his dive tedionte produces or is likely to produce harm.” 


Proceedings under s. 188 of the Penal Code can only be taken subject to the provisions of ss. 
195 and 487, post. 


The order will not become absolute until an opportunity has been given to the persons affected 
by it to show cause why it should not be carried into etfect.— Reg. v. Brojendro Lall, 21 W. R. Cr. 86. 

Where objections had been filed aftor the time fixed for their presentation, but before the 
case was taken up, it was held, that the Magistrate was not justified on that ground in making 
the orderabsolute without hearing the party called upon to show cause.— In re Bistoo Chunder 
Chuckerbutty, 10 W. R. Cr. 27, 


137. If he appears and shows cause against the order, the Magistrate 
shall take evidence in the matter. 
If the Magistrate is satisfied that the order is not 
reasonable and proper, no further proceedings shall be 
taken in the case. 


If the Magistrate is not so satisfied, the order shall be made absolute. 


The last clause is new. See Reg. v. Brojendro Lall, 21 W.R. Cr. 86. 


The words of the section are imperative. The Magistrate is bound to take evidence, when 
the party appa and shows cause, and submits to the judgment of the Court—Jn re M thadaji Sha- 
dashiv Tilak, 1. L. R.11 Bom. 875: Nimae Churn Dey v. Kashie Nath Rukhit, 26 W. R. Or. 7: In 
re Mohur Mundar, 8 C. L. R. 431: see Morgan v. Leech, 2 Moo. I. A.at p. 435. 

If the pereen to whom notice has beeni ssued does not appear within the time limited, but 
appears before the case is taken up, the Magistrate cannet proceed without hearing his objec- 
tions.—Jn re Bistoo Chunder Chuckerbutty, 10 W. R. Cr. 27. 


Where the Magistrate, being satisfied that the order is not reasonable and proper, tikes no 
further proceedings, the High Court cannot, as a Court of Revision, enter into a consideration of 
the evidence upon which he decided so to act.—In re Shonai Paramanick v. Jogendro Shaha, 1 C. 
L. R. 486: In re Issur Chunder Nath, I. L. R. 8 Cal. 883: (S. CO.) 11 C. L. R. 235. If, in a case of 
a complaint respecting an obstruction to an alleged public thoroughfare, he finds that the road is 
not a public thoroughfare, he has no jurisdiction to proceed, and should abstain from carrying out 
the order for the removal of the obstruction.—In re Becharam Bhuttacharjee, 15 W. R. Cr. 67. 


Jurisdiction of Civil Court.—It is to be observed that while it is expressly provided that a 
reliminary order under s. 133 is not to be called in question by a Civil Court and that no suit will lie 
or anything done in good faith under s. 140 or s. 142, there is no similar provision as to an order 

which has become absolute under ss. 136 or 137, Accordingly it has been held by a Full Bench, 
although after some conflict of authority (see the cases cited in J. L. R. 15 Cal. at pp. 469-70), that 
an order absolute by a Magistrate for the removal of a nuisance from a place held by him to be 
a highway is not conclusive and final upon the question of highway or no highway, and that a 
suit will lie by the owner of the land against any one of the public who formally claims the land 
as a public road to establish his title.—Chuni Lall v. Ram Kishen Suhu, I. L. R. 15 Cal. 460: see 
Mutty Ram Sahoo v. Mohi Lall Roy, 1. L. R. 6 Cal. 291: Lalji Ukheda v. Joroba Douba, 8 Bom. 
A. ©. 94: Nilkanthapa v. Magistrate of Sholapore, I. L. R. 6 Bom. 670: Balaram Chatrukalal vy. 
Magistrate of Tuluqua Igatpuri, I. L. R. 6 Bom. 672. 


The Magistrate indicated by this section, i.e, the Magistrate empowered and directed to 
take the evidence, is the Magistrate who is to issue the notice under s, 140.—Jn re Narasimha, 


I, ap 201. He may bea second class Magistrate to whom the matter is referred under 
8. - e 


CHAP. X, 8. 138. | APPOINTMENT OF JURY. 17 


138. On receiving an application under section 135 to appoint a jury, 
the Magistrate shall— 
(a) forthwith appoint a jury consisting of an un- 
even number of persons not less than five, of whom the 
foreman and one-half of the remaining members shall be nominated by; such 
Magistrate, and the other members by the applicant ; 


(6) summon such foreman and members to attend at such place and time 
as the Magistrate thinks fit ; and 
(ce) fix a time within which they are to return their verdict. 


The first per of this section corresponds with s. 523, para. 2 ; the second and third parts with 
s. 524, para. 1, and s. 523, para. 5, first sentence, of Act X of 1872. 

When the person on whom notice has issued applies for a jury, the Magistrate is bound to 
appoint one, and {cannot decide the matter by local inquiry.—/n re Mothvor Chunder Dass, 2 
C. L. R. 509: Gainde Rai, Punj. Rec., 1887, p. 38. 


Constitution of Jury.—In selecting the members of the jury, the Magistrate should exercise 
his own independent discretion, and the perons selected by him should not be nominees of the 
party interested in npholding the Magistrate’s order.—Rajah Shatyanundo Ghosal v. The Cam- 
perdown Pressing Co., 21 W. R. Cr. 43. 

Where a person against whom an order had been made for the abatement of a nuisance applied 
for a jury, and the Magistrate appvinted the complainant and two of his witnesses to be, the former 
the foreman, and the latter the members, of the jury, it was held, that the jury so constituted was 
not a proper tribunal, and the proceedings were set aside.— Brindabun Dutt v. Dwarka Nath Sein, 
22 W. R. Cr. 47. In another case, where a jury bad been properly appointed, and had fully enter- 
tained and considered the mutter submitted to it, and the individual members had given in their 
opinions to the foreman to repurt. to the Magistrate, who delayed in making his report, it was held, 
that the Magistrate could not appoi. t a second jury to consider the matter afresh.—Sheikh Nozum. 
uddy v. Hasim Khan, 21 W. BR. Cr. 54. PHEAR, J., said :—‘‘ We do not intend to say tut, in the 
event of a jury duly appointed under s. 523 (of Act X of 1872) from some good cause being unable 
to entertain and determine the matter subnuttcd to it, it is not competént to the Magistrate to 
appoint a fresh jury. Suppose, for instance, that before the jury had discharged its duties, one of 
its members died, or suppose the jury became perverse and refused to entertain the matter for which 
it was appointed, in such cases it may well be that the first order of appointment ought to be 
considered as having fallen through and become useless, and the Magistrate could have power 
under s. 523 to appoint a fresh jury.” Sees. 141, post. 

A jury is not properly consiituted when the Magistrate appoints only the foreman of the jury, 
allowing the parties to appoint the others.—Dinonath Chuckerbutty v. Hur Govind Pal, 16 W. BR. 
Cr. 23: (S. C.) 7 B. U.K. Appx. 57. A Magistrate ought not, at the instance of one party, and 
behind the back of the other, to cancel the appointment of a juror, even if such juror be his own 
nominee.—Chunder Nath Sein v. Rum Dyal Ghuttuck, 6 C. L. R. 379: (8S. C.) I. L. R. 5 Cal. 875. 


Where the duly appointed foreman of a jury, without the knowledge of the Magistrate, substi- 
tuted another person in the place of one of the jurymen who was sick, and the case proceeded with 
the jury so freshly constituted, the verdict was set aside.— Emp. v. Bhoirub Chunder Datta, 10 
C. L. R. 193. In the case of Uma Churn Mundle v. Joshein Sheik, I. L. R. 11 Cal. 84, one out 
of five Jurors appointed under this section declined to act on the jury ; two out of the remainder of 
the jury were in favour of a temporary order under 8s. 133 being maintained, while the other two 
were against its being so maintained. *lhe Deputy Magistrate declined to pass any order under s. 139, 
as a majority of the jurors did not find the temporary order to be reasonable and proper, and he 
therefore struck the case off. The High Court considered that the course taken was irregular, 
and directed that a fresh jury should be summoned and the case inquired into anew. 


_ Verdict.—The last part of s. 523 of Act. X of 1872, which empowered the Court to extend the 
time within which the jury should return the verdict, ha- been omitted, but it would seem that, 
under s. 141, infra, the Magistrate has power to extend the time. ‘The Code of 1861 provided that 
the functions of the jury should cease on the day fixed unless the time were extended ; and under 
that Code it was held, where there had been no extension of time and the verdict was returned 
after the time fixed, that it was illegal and could not be upheld.— Dinonath Chuckerbutty v. Hur- 
govind Pal, 16 W. RK. Cr. 23: (8. 0.) 7 B. L. R. Appx. 57. In such a case it was said the proper 
course was for the Magistrate to decide the question himsclf.—Ibid : In re Shamakant Bundo- 
pudhya, 14 W. R. Cr. 69. In Bombay, where a jury failed to return their report within the 
prescribed time, but subsequently to such time made their report, finding that the obstruction 
complained of was not, as alleged, in a public thoroughfare, and the Magistrate, treating the re- 
port as of no value by reason of its not having been returned in time, issued an order requiring the 
person to whom the original order was issued to remove the obstruction within fifteen days,—it 
ws held, that the Magistrate ought not to have proceeded to enforce this order. The framers of 
the Code, it was said, ‘* evidently contemplated that considerations of justice and equity should 
form the rule of a Magistrate’s conduct in dealing with alleged nuisances or unlawful obstructions 
-.. The Legislature apparently relied on the sense of justice and discretion of the District 
Magisti ate to remedy any failure of duty on the part of the jury either by an extension of the time 
fixed for their decision, or by a further reconsideration of the subject.”— Reg. v. Dalsukram Huri- 
bhai, 2 Bom. H. C. R. 407, 411. 


For form of Mayistrato’s order constituting a jury, see Sched. V, No. 17. 
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139. If the jury ora majority of the jurors find that the order of the 
procedure where jury Magistrate is reasonable and proper as originally made, 
finds Magistrate's order or subject to a modification which the Magistrate 
to be reasonable. accepts, the Magistrate shall make the order absolute, 
subject to such modification (if any). 


In other cases, no further proceedings shall be taken. 


Majority.—The majority of the jury contemplated by this section is a majority of the jurors 
appointed, and not merely such of them as choose to attend the meetings held.—Durga Churn Das 
v. Shashi Bhusan Guho, 1. L. R. 13 Cal. 275: see Uma Churn Mundle v. Joshein Sheikh, I. L. R. 11 
Cal. 84. In the case of Petamber Jugy v. Nasaruddy, 25 W. KR. Cr. 4, only two of the alleged ma- 
jority of three (in a jury of five) went and saw the place, and the third formed his ey solely on 
what had been told him by the other two. It was held that the majority was not a legal majority. 
GLOVER, J., said: ‘‘ The law requires a juryman to exercise his own understanding on the case 
submitted to him, and to decide on evidence. Here the third juryman did neither. He followed 
blindly the opinion of his fellows without exercising any discretion of his own.” But where a party 
objects to the verdict of a jury, he ought to give the Magistrate reasonable prima facie ground for 
the opinion either that the jury did not in fact apply a judicial discretion to the case, or that the 
verdict was such asa jury could not have arrived at by a proper exercise of their discretion upon 
the materials before them.— Bindabun Chunder Dutt v. Dwarka Nath Sen, 23 W. BR. Cr. 15. 


The powers embodied in sections 133—9 with regard to the obstruction of public ways are not 
intended to be exercised where there is a bond sae dispute as to the existence of the public right 
Where there is such a dispute, the Court should pass no order under these sections until the public 
right has been established by proper legal proceedings, civil or criminal.—Basaruddin Bhinah 
v. Baha Rali, I. L. R. 11 Cal. 8. 

A Magistrate is bound to be guided by the decision of the jury, but if their meaning is not 
clear he may call upon them to tind expressly whether the order was reasonable and proper or 
not.— Reg. v. Pholee Mullik, 1 W. K. Or. 28. See further note to preceding section. 


140. When an order has been made absolute under section 136, section 

137, or section 139, the Magistrate shall give notice of 

the same to the person against whom the order was made, 

and shall further require him to perform the act direct- 

ed by the order within a time to be fixed in the notice, and inform him that, in 

case of disobedience, he will be liable to the penalty provided by section 188 of 
the Indian Penal Code. 

If such act is not performed within the time fixed, the Magistrate may cause 

Bickwacuanese-oe Bik: it to be performed, and may recover the costs of per- 

Sheatencs <o.Gniae. forming it, either by the sale of any building, goods or 

other property removed by his order, or by the distress 

and sale of any other moveable property of such person within or without the 

local limits of such Magistrate’s jurisdiction. If such other property is without 

such limits, the order shall authorize its attachment and sale when endorsed by 

the Magistrate within the local limits of whose jurisdiction the property to be 

attached is found. 


No suit shall lie in respect of anything done in good faith under the section. 


Section 188 of the Indian Penal Code is as follows :—‘*‘ Whoever, knowing that, by an order 
promulgated by a public servent lawfully empowered to promulgate such order, he is directed to 
abstain from a certain act or to take certain order with certain property in his possession or under 
his management, disobeys such direction, shall, if such disobedience causes or tends to cause ob- 
struction, annoyance or injury, of risk of obstruction, annoyance or injury to any persons lawfully 
en ed, be punished with simple imprisonment for a term which may extend to one month, or 
with fine which may extend to two hundred rupees, or with both ; and if such disobedience causes 
or tends to cause danger to human life, health or safety, or causes or tends to cause a riot or affray, 
shall be punished with imprisonment of either description for a term which may extend to six 
months, or with fine which may extend to one thousand rupees, or with both. 

ne Ezplanation.—It is not necessary that the offender should intend to produce harm or contem- 
pete his disobedience as likely to produce harm. It is sufficient that be ates of the order which 

e disobeys, and that his disobedience produces or is likely to produce harm.” 


If an order has duly become absolute under s. 136 and the person called upon is proceeded against 
under s. 188 of the Penal Code, he is not entitled to go behind the order and show that it was one 
which ought not to have been made.—Hmp. v. Narayan, I. L. R. 12 Mad, 475. 

Where a party objects to the verdict of a jury, he ought to give the Magistrate reasonable 
prima facie ground for the opinion either that the jury did not in fact apply a judicial discretion 
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to the case, or that the verdict was such ag a jury could not have arrived at by a proper exercise of 
ls eae upon the materials before them.—Bindabun Chunder Duit v. bwarka Nath Sen, 
. Yr. ‘° 


Good Fatth.—-Aocording to s. 52 of the Indian Penal Code, ‘‘ nothing is said to be done or 
believed in good faith, which is done or believed without due care and attention.” See Sheo Surn 
Sahai v. Mahomed Fuzil Khan, 10 W. R. Cr. 20: Nilkanthapa Malkapa v. Magistrate (First class) 
in charge of the Sholapur Taluka, 1. L. R. 6 Bom. 672: and Balauram v. Magistrate in charge of 
Taluk Igatpuri, I. L. R. 6 Bom. 672 


The word suit in this section appears to mean a suit for damages.—Chuni Lall v. 
Sahu, 1, i, R. 15 Cal. 460 (F. B.) per W1Ls0N, J., and the persons aggrieved by an order under this 
Chapter can ‘sue the parties who instituted the proceedings before the Magistrate for damages 
only, where they can show that, in taking such proceedings, they were actuated by malicious motives, 
or intended wrongfully to injure.—Chintamani Bapoohau v. Digamber Mitjer, 2 B. L. R. (8. N.), 
XV, per PHEAR and HoBHOUSE, JJ. 


ie ay form of Magistrate s notice and peremptory order after the finding by a jury, see Sched. V, 
0. 


As to the mode of service of notice of orders under the Chapter per Emp. v. Narayana, I. L. R. 
12 Mad. 475, see also s. 134, supra, and notes thereto. 


The Magistrate who is to issue the notice under this section is Presume the Magistrate 
indicated by the sections it refers to.—In re Narasimha, I. L. R. 9 Mad. 201. He may be a second 
class Magistrate before whom the person ip Sr eas whom the order is made is directed to appear, 
and has power to pass final orders under s. 140.—JZb. 


141. If the applicant, by neglect or otherwise, prevents the appointment 

of the jury, or if from any cause the jury appointed do 

Proceedure on failure not return their verdict within the time fixed or within 
such further time as the Magistrate may in his discre- 

tion allow, the Magistrate may pass such erder as he 

thinks fit, and such order shall be executed in the manner provided by section 140. 
Whenever, for any cause, the constitution of the jurors is changed, and a fresh juror is appoint- 


ed, the Magistrate must fix a time within which their award is to be made.—Jn re Shama Kant 
Bundopadhyha, 14 W. R. Cr. 69. 


See the remarks of the Court in Dalsukram v. Hari Bhai, 2 Bom. H. C. R. 411, where the report 
of the jury was returned after the original time fixed, and the Magistrate made an order disregard- 
ing the finding therein. See also notes to the preceding sections. 


142. Ifa Magistrate making an order under section 183 considers that 

immediate measures should be taken to prevent immi- 

pending nent danger or injury of a serious kind to the public, he 

may, whether a jury is to be, or has been, appointed or 

not, issue such an injunction to the person against whom the order was made as 
is required to obviate or prevent such danger or injury. 


In default of such person forthwith obeying such injunction, the Magistrate 
may himself use, or cause to be used, such means as he thinks fit to obviate such 
danger or to prevent such injury. 


No suit shall lie in respect of anything done in good faith by a Magistrate 
ander this section. 


No order could be made, it was held, under s. 528 of Act X of 1872, unless there was imminent 
danger or fear of injury of a serious kind to the public involved in the case; and wherea Magis- 
trate, who had made an order under s. 521 of the former Code, subsequently directed further 
inquiry to be made, it was held that he must be considered to have abandoned his proceedings under 
the former section, and that he ought to have proceeded under s. 525 (ss. 136 and 137 of this noe 
instead of fining the party charged under s. 188 of the Penal Code.—Reg. v. Brojendro Lall, 21 R. 

Yr. 


So, in the case of Reg. v. Rajah Indoobhooshun Deb Roy, 1 W. R. Cr. 8, it was held, that a Magis- 
trate is only authorized to take immediate measures to prevent imminent danger pending the 
joquiry of a jury, but not where no jury has been appointed and after the danger has passed away. 

Good Fatth.—As to what is good faith, see note to s. 140, supra. 

Suit.—The word suit seems to refer to a suit for damages.—Chuni Lall v. Ram Kishen Sahu, 
I. L. R. 15 Cal. 460, per WILSON, J. 


Vv Ra a of injunction to provide against imminent danger pending inquiry by jury, see Sched. 
9 e e 
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143. A District Magistrate or Subdivisional Magistrate, or any other 
Magistrate may pro. Magistrate empowered by the Local Government or the 
hibit repetition or District Magistrate in this behalf, may order any person 
continuance of public not to repeat or continue a public nuisance, as defined 
numencer: in the Indian Penal Code or any special or local law. 


Under the pore no ate soon of the former Code (s. 519) the persons competent to act 
were “a Magistrate of the Disrict, a Magistrate of a Division of a District, or any Magistrate 
specially empowered.” 


As to Magistrates empowered in Bombay to act under the corresponding section of the former 
Code, see Bom. Gazette, 1872, p. 1825: Ibid, 1873, p. 16. 


Before a person can legally be punished for disobedience to an order under this section, some 
evidence must be taken that he has disobeyed the order of the Magistrate, and that such disobe- 
dience had produced, or was likely to produce, harm.—Reg. v. Shabuckrum Bukoolee, 2 W. R. Cr. 
32. The section contemplates an order addressed to a particular person.—Emp. v. Jokhu, I. L. R. 
8 All. 99. See note to next section. 


By s. 268 of the Indian Penal Code ‘‘a person is guilty of a public nuisance who does any act 
or is guilty of an illegal omission which causes any common injury, danger or annoyance to the 
public or to the people in general who dwell or occupy property in the vicinity, or which must 
necessarily cause injury, obstruction, danger, or annoyance to persons who may have occasion to 
use any public right. A common nuisance is not excused on the ground that it causes some con- 
venience or advantage.” And by s. 291 of the Indian Penal Code, ‘‘ whoever repeats or continues a 

ublic nuisance, having been enjoined by any public servant who has lawful authority to issue such 
injunction not to repeat or continue such nuisance, shall be punished with simple imprisonment 
for a term which may extend to six months, or with fine, or with both.” In order to support a 
conviction under that section, there must be proof of an injunction to the accused individually 
rey repeating or continuing some particular public nuisance.—Emp. v. Jokhu, I. L. R. 8 


For farm uf Magistrate’s order prohibiting the repetition, &c., of a nuisance, see Sched. V, No. 
20. See also s. 176. 


If any Magistrate, not being empowered in this behalf, prohibits the repetition or continuance 
of a public nuisance, his proceedings are void.—S. 53) (h), infra. 


Orders made under this section are not proceedings within the meaning of s, 435, infra. 


CHAPTER XI. 
Temporary Orprrs IN Urcent Cases oF NUISANCE. 


144. In cases where, in the opinion of a District Magistrate, a Sub- 
divisional Magistrate or of any other Magistrate 
Power to issue order = enecjally empowered by the Local Government or the 
Bate of nance District Magistrate to act under this section, immediate 
urgent cases of nuisance. rend : ? 
prevention or speedy remedy is desirable, 

such Magistrate may, by a written order stating the material facts of the 
case and served in manner provided by section 134, direct any person to abstain 
from a certain act or to take certain order with certain property in his posses- 
sion, or under his management, if such Magistrate considers that such direction 
is likely to prevent, or tends to prevent, obstruction, annoyance or injury, or 
risk of obstruction, annoyance or injury, to any persons lawfully employed, or 
danger to human life, health or safety, or a riot or an affray. 

An order under this section may in cases of emergency, or in cases where 
the circumstances do not admit of the serving in due time of a notice upon 
the person against whom the order is directed, be passed ex-parte. 

An order under this section may be directed to a particular individual or 
to the public generally when frequenting or visiting a particular place. 

Any Magistrate may rescind or alter any order made under this section by 
himself or any Magistrate subordinate to him or by his predecessor in office. 

No order under this section shall remain in force for more than two months 
from the making threeof; unless, in cases of danger to human life, health or 
safety, or a likelihood of a riot or an affray, the Local Government, by notifica- 
tion in the official Gazette, otherwise directs. 


This section reproduces s. 518 of Act X of 1872, with certain alterations and additions. 
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The last clanse of the section is new. It seems to have been suggested by the Full Bench case 
of Gopi Mohun Moulik v. Taramoni Chowdhrani, I. L. R. 5 Cal. 7: (8. C.) 4.0. L. R. 309. There 
an order by a Magistrate prohibiting one of two rival haut proprietors from holding for the future 
his haut on Tuesdays and Fridays, was held to be an order in the nature of a perpetual injunction, 
and therefore made without jurisdiction. 

Presidency. Towns.—It will be observed that this section does not in terms apply to Presidency 
Magistrates, but in 1891 the then Chief Presidency Magistrate and the Presidency Magistrate of 
the Northern Division of the Town of Calcutta were vested with powers under this section—Calcutla 
Guzette 1891, p. 1058. District Magistrates, Subdivisional Magistrates, or other Magistrates 
specially empowered by the Local Government or District Magistrates only are authorized to act 
under the section. 

If a Magistrate not empowered in that behalf makes an order under this section, such order 
will be void.—s. 530 (z). 


The section is to be resorted to only where a ‘‘ speedy remedy is desirable.” This is in accord- 
ance with Explanation I to s. 518 of Act X of 1872. 


The provision making it necessary that the order should contain a statement of the material 
facts of the case, is new. It is in accordance with the opinion exp essed by PHKARk, J., in the case 
of Hart Mohun Malo, 1 B. lL. BR. (A. Cr.) 20. ; 

To sustuin a charge under s. 188 of the Indian Penal Code, the order must be in writing.—ZJn re 
Pitamber Dey, 17 W. R. Cr. 57. The proyision as to the manner of serving the notice is also new. 


A power not contained in the former Code is given by the section to any Magistrate, enabling 
him to rescind or alter any order made under the section by any other Magistrate subordinate to 
him. It follows the ruling in the case of Afohun Sirdar v. Obhoy Churn Mookopadyah, 13 W. R. 
Cr. 72, where it was held that a Magistrate who had passed an improper order acted rightly in 
recalling it. 

A Mazgistrate’s power to deal with public nuisances under this Chapter (XI) is only properly 
applicable to temporary orders in urgent cases. It is only in such cases that an order may be 
nade ex-purte, and any exception is allowed to the general rule that it shall be directed to a par- 
ticular individual. In such emergent cases an order may, under this section, be dirgcted to the 
public generally when frequenting or visiting a particular place to abstain from a certain act, but 
this provision does not apply to a proclamation directed, not to the public generally frequenting 
or visiting a particular placc, but to a portion of the community.—Hmp. v. Jokhu, I. L. R, 8 All. 99: 
Emp. v. Lakhmidas Makandas, 1. L. R. 14 Bom, 165. 

In the case of Lakhmidas Makandas, I. L. R. 14 Bom. 165, a District Magistrate owing to 
the prevalence of cholera issued an order in the form of a proclamation under s. 144 forbiding the 
public generally to give caste dinners in the city of Broach. The accused a few days after the 
iasue of the order gave a feast ina private house to about 500 people of his caste, and he was there- 
upon prosecuted and convicted under s. 188 of Penal Code. The High Court held the order both in 
its substance and in its manner of publication was illegal and set aside the conviction. See Emp. v. 
Harilal, I. L. R. 14 Bom. 180. 


An order to abstain from interference with the management, worship, or administration of a 
temple and its property is an order to abstain from a certain act within the meaning of the sec- 
tion.—#. V. Ramanuja Jeeyarsvami v. V. Ramanuja Jeeyar, I. L. R. 3 Mad. 354; but an order 
prohibiting a person from collecting rent directly or indirectly from the ryots of two specified 
pergunnahs is not an order prohibiting acts which come within the meaning of the words a ‘‘ certain 
act. "—Abayeswari Debi v. Sidheswari Debi, I. L. R. 16 Cal. 80. 


Procedure.—Under this section, as under the corresponding sections of the former Codes of 
Criminal Procedure, action may be taken, when, in the opinion of the Magistrate empowered to 
act under it, a speedy remedy is desirable. Under the Code of 1861 it was held, that the Magistrate 
was not justified in taking proceedings on the mere report of a constable; but was bound in the 
first instance to take evidence, if necessary, on both sides.—Reg. v. Bhyro Dayal Singh, 3 B. L. R. 
App. Cr. 5. (S.C.) 11 W. R. Cr. 46. And under the Code of 1872 it was held, that, in the 
absence of circumstances which showed that a speedy remedy wa8 necessary, and that the delay 
which would be occasioned by a resort to the procedure contained in other sections of that Code 
would occasion a greater evil than that which would be suffered by the person on whom the order 
might be made, the Magistrate had no power to act, and any order made by him might be set 
aside.—In re Krishna Mohun Bysack, 1 C. L. R. 58: Banee Madhub Ghose v. Wooma Nath Roy 
Chowdhry, 21 W. R. Cr. 26. 

It is not necessary that the information on waich a Magistrate acts under this section should 
be on record. The circumstances on which he is required to act are frequently such that action 
must frequently be taken upon oral information.—zZ. V. Ramanuja Jeeyar Svami v. V. Ramanuja 
Jeeyar, I. L. R. 3 Mad. 354. 


_Turisdiction.—A Magistrate’s jurisdiction is confined to case8 where there has been annoyance 
or injury, &€c., to any person lawfully employed, or danger to human life, health or ately or when 
there is a probability of a riot or affray.—Sreenath Dutt v. Unnoda Churn Duit, 23 W. R. Cr. 38. 
In a case of dispute between rival parties as to the payment of rents by tenants, a Magistrate has _ 
no power under this section to make an order that no rents shall be collected until such time 
as the right and title of both parties shall have been established by order of a competent Court,— 
Prosunno Coomar Chatterjee v. Emp. 8 C. L. R., 231. In the case of Abuyeswart Debi v. 
Sidheswari Debi, I. L. R. 16 Cal. 80, an order prohibiting a persow' from collecting any rent or 
attempting to collect any rent directly or indirectl from the ryote of two ifed pergunnahs 
was set aside as the acts which the person to whom the order was directed to abstajg from did not 
come within the meaning of the words ‘‘a certain act.” Sce Ananda Chandra ttacharjee v. 


H, CCRP 6 


82 CRIMINAL PROCEDURE. [PART IV. 


San, I. L. R. 19 Cal. 127. See £. V. Ramanuja Jeeyarsvami v. V. Ramanuja, 1. L. R. 3. 


In Bradley v. Jameson, 11 O. L. R. 414: (8. ©.) I. L. R. 8 Cal. 580, an order made under 
this section was subsequently reviewed by the Magistrate who passed it. On the review he struck 
off the case, remarking that the order was bad, and refe the matter to his superior officer. 
The latter having declined to interfere, stating that he saw nothing illegal in the order, the Magis- 
trate by an order revived his former order. The High Court held that there having been no fresh 
proceeding, the order reviving the other was bad. 


The section has no application to cases which refer to collection of market-dues (Reg. v. Subun 
Singh, 23 W. R. Cr. 57): nor to a private dispute between two persons relative to a path.— 
Nilkomul Mookhopadhya v. Anund Chunder Lushkur, 19 W. R. Cr. 6. 

In the absence of evidence showing that a riot or affray is likely to occur, the Magistrate is 
not competent to direct a person to remove a wall erected on land alleged to belong to another 
perron.—Radhakishore v. Giridharee Sahee, 13 W. R. Cr. 19. In the case of Goshain Luchmun 
Pershad Pooree v. Pohoop Narain Pooree, 24 W. R. Cr. 30, it was held, that before a prohibitory 
order under s. 518 of Act X of 1872 could be made, there ought to be information and evidence 
before the Magistrate that the act prohibited was likely to cause a riot or affray, and that the 
stoppage of that act would prevent such riot or affray. 

A Magistrate has no jurisdiction to make an order under this section merely for the protection 
of property. Such an order can only be made in order to prevent obstruction, annoyance or 
injury. or risk of obstruction, annoyance or injury to any persons lawfully employed, or danger to 
human life, health or safety, or a riot or an atfray.—Jn re Pryag Singh, I. L. R. 9 Cal. 103. 


The third clause of this section, which, in certain cases, authorizes the Magistrate to pass an 
order 6x-parte, seems to contemplate that, ordinarily an order under the section should not be made 
without an opportunity being afforded to the person against whom it is proposed to make it to 
show cause why it should not be passed. Under s. 62 of the Code of 1861 it was held, that a Magis- 
trate could not pass an order without first eee: on the defendant to show cause why the order 
should not be geet and taking any evidence which the defendant might adduce.—Rai Luchmee- 
put Singh, 14 W. R. Or. 17: In re Harimohun Malo, 1 B. L. R. App. Cr. 20: Reg. v. Ram 
Chundra Mookerjee, 5 B. L. R. 131. 


By*the last clause of the section no order shall remain in force for more than two months 
unless the Local Government otherwise directs. This clause, as already pointed out, appears to 
have been Aid ae the case of Gopi Mohun Moulik v. Taramoni Chowdhrani, I. L. Re 5 Cal. 
7: (8. C.) 4 C0. L. R. 309, in which a Full Bench consisting of twelve Judges held, that an order in 
the nature of a perpetual injunction was without jurisdiction. In a subsequent case, an order 
directing one of two rival haut- proprietors to remove his haut to such a distance from the other so 
as to render it useless for the purpose for which it was established, was held to come within the 
purview of the decision in the case of Gopi Mohun Moulik v. Taramoni Chowdhrani, and to be 
without jurisdiction.—Shurut Chunder Banerjee v. Bama Churn Mookerjee, 4 C. L. R. 410. 


A Magistrate has no power under this section to issue an order which is by its very nature 
irrevocable, such as an order to cut down trees. All that he has power to do is to compel the owner 
ot prore ane take certain order with it.” Uttam Chunder Chatterjee v. Ram Chunder Chatterjee, 

. R. Cr. 72. 


It was the intention of the Legislature to give the Magistrate full and ample powers to restrain 
any person from doing any act, or to command him to hold any property in his possession subject 
to any condition, whenever such Magistrate shall consider that such a course of procedure is 
likely to prevent, or even tends to prevent a riot oranaffray. . . . . . It is quite within his 
power to aera A the right of persons to enjoy their property in a lawful manner, at least for a tem- 
porary period, by imposing upon the owner of property such conditions as he, after taking into 
consideration all the facts and surrounding circumstances of each particular case, may consider 
necessary to prevent a riot or affray. Every individual right is, to a certain, extent, subject to 
the general interest of society, and the Legislature has invested the Magistrate with powers 
sufficient to cover a case like the one mentioned in the order of reference.—Bykuntram Shaha Roy 
v. Meojan, 10 B. L. R. 434: (8S. C.) 18 W. R. Cr. (F. B.) 47, per Coucn, C. J. In this case the 
Magistrate was held to have acted rightly in issuing an order, prohibiting a landholder from hold- 
ing a haut on particular days. The decision in that case must now be read with reference to 
the last clause of this section and the case of Gopi Mohun Moulik v. Taramoni_Chowdhrani, 
I. L. R. 5 Cal. 7: (8. C.) 4 C. L. R., 309. See Bholanath Bose v. Komuruddin, 20 W. R. Cr. 53, 
A Magistrate cannot interfere with the right of a landholder to establish hauts within his estate 
and to hold them on any day most convenient to him.—Sheeb Chunder Bhuttacharjee v. Saadut 
Ally Khan, 4 W. R. Cr. 12. Nor has he power to pass an order in the nature of an injunction 
warning owners of cattle to take proper care of them on pain of punishment in case ofjdis- 
obedience.—In the matter of Amiraddi, 3 B. L. R. App. Cr. 45: see Reg. v. Mazafar Khalifa, 
9B.L. R. Appx. 36. 


Where a Magistrate summarily directed the owner of a tank in the dry bed of a river to 
destroy the banks of the tank, on the ground that they were an obstruction to the public in the 
_lawful enjoyment of the river, and that the stopping of the water interfered with the health of 
the public, and it appeared that the tank had been in the defendant’s possession for six years, 
ae aoe Court, under the circumstances, set aside the order.—Jn re Gholam Durbesh, 10 W. R. 
r. 36. 


A Magistrate cannot, in general terms, forbid two parties to use any musical instrument in 
the neighbourhood of each other, though he ran forbid their doing so for the purpose of mutual 
annoyance.—In re Ram Chunder Geer Gossain,6 W. R. Cr. 40. 
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In the case of Muthialu Chstti v. Bapun Saib, I. L. R. 2 Mad. 140, an order passed by the Magis- 
trate, directing that all music should cease when any procession is passing a certain place of wor- 
ship was held to be ulira vires. The Court (TURNER, C. J., and MUTTUSAMI AYY4R, J.) said -— 
** At times the rights of the several sects to the undisturbed exercise of their religious observances 
may come into conflict without any criminal intention. In such cases mutual toleration is and 
must be the only and the proper rule. It has thus to be determined how far the conflicting rights 
interfere with and necessarily modify each other. It is, on the one hand, a right recognised by law 
that an assembly lawfull engaged in the performance of religious worship and religious ceremonies 
shall not be disturbed. It is, on the other hand, a right recognised by law that persous may for 
@ lawful purpose, whether civil or religious, use a common highway by parading it, attended by 
music, so that they do not obstruct the use of it by other persons, If persons passing in procession, 
attended by music, pass a place in which others are assembled and engaged in public worship 
which the music would cond: to disturb, itis the duty of the persons composing the procession to 
refrain from such disturbance, but assemblies for purposes of worship are held scarcely in any place 
at all hours, and generally at appointed hours, and therefore it is unnecessary that there should 
be a rule that persons should not at any time pass along a high road in the neighbourhood of a 
recognised place of worship if attended by music. If indeed the procession be of a religious cha- 
racter, the prohibition of it may be as real an interference with the free exercise of religion as 
allowing it to proceed past an assembly engaged in worship attended with such circumstances as to 
disturb that worship, and if no religious procession is to be allowed to pass a recognised place of 
worship, whether persons are or are not at the time there assembled and engaged in religious 
worship, the members of a numerous sect might close every highway to the processions of a sect to 
which they are opposed by erecting in the neighbourhood of each highway a place of worship. 

The law, in the restriction it imposes on processions of whatever character, does not go beyond 
the necessity. . . . . For the preservation of the public peace, he (a Magistrate) has a special 
authority,—an authority limited to special occassions. His first duty is to secure to overy person 
the enjoyment of his rights under the law, and by measures of precaution to deter those who seek 
to invade the a of others ; but if he apprehends that tho lawful exercise of a right may lead to 
civil tumult, and he doubts whether he has available a sufficient force to repress such tumult or to 
render it innocuous, regard for the public welfare is allowed to override temporarily the private 
right, and the Magistrate is authorized to interdict its exercisc, The duration of this authority 
is co-extensive with the emergency that justified the exercise of the authority.” i 

The duties of a Magistrate in cases where the public peace is likely to be disturbed ‘by one 
sect attempting to disturb another using the public streets is fully discussed in Suxdram Chetti 
and Punrxusami Chetti v. Reg. I. L. R. § Mad. 203, where the Court (TURNER, ©, J., INNES and 
KINDERSLEY, JJ.) examined and approved the principles laid down in the case last quoted. 

In dealing with the civil rights of a subject under s. 518 of Act X of 1872, it was said to be 
incumbent on the Magistrate to limit the operation of his order to such reasonable time as may be 
necessary to enable him to held a full and sufficient inquiry as to whether the act prohibited is 
likely to canse a breach of the peace aad is within or is in excess of the legal right of the person 
forbidden to doit; and, if necessary, to deal with the case under the other provisions of the Cri- 
minal Procedure Code, which enable him to meet cases of a probable breach of the peace —In re 
Abdool v. Lucky Narain Mundul, I. L. R. 5 Cal. 132, per AINSLIE, J. eae 

Where an order on the face of it appears to have been made withont jurisdiction, no subse- 
quent explanation can make it valid.--Zoid, per BROUGHTON, J. 

In the case of Reg.v. Ramchudraxz, 6 Bom. H. C. R. 36, an order under s. 62 of Act XX'V of 1861 
by a Magistrate, directing the hereditary priests of a temple to widen and heighten the doorway 
of the teraple in order to prevent danger from overcrowding was upheld. 

Service of the Order.—Under a notification of the Bengal Government, when personal service 
cannot be effected the order is to be notified by beat of drum—Calcutéa Gazette, 1883, Part I, p. 245, 
It has been held that the terms of s. 184 and of the notification are directory and ought to be 
followed, but that the omission to follow their directions does not invalidate the order. Accord- 
ingly if an order has been duly made and promulgated although not strictly in accordance with 
the terms of the law and has been brought to the notice of the person sought to be affectedby it, that 
person may be proceeded against under s. 188 of the Penal Code for disobedience.—In re Parbutty 
Aitch, I. L. R. 16 Cal. 9. see Emp. v. Naraynana, 1. L. R. 12 Mad. 475. When an order was issued in 
the form of a proclamation and posted in different parts of the city in which it was issued it was 
held the manner of publication was illegal._—Zmep. v. Lakhmidas Makandaa, I. L. R. 14 Bom. 165, 

Revision, etc.—Where an order is duly passed under this section, the High Court cannot inter- 
fere under s. 15 of the Charter Act.—E&. V. Ramanuja Jeeyarsvami v. V. Ramanuja Jesyar, 1. L. R. 
3 Mad. In re Chunder Nath Sen, 1. L. R. 2 Cal. (F. B.) 293: Bradley v. Jumeson, I. L, R. 8 
Cal. 580: (S. OC.) 11 C. L, R. 414. But where an order is passed without jurisdiction, the Han 
Court may set it aside.—Gopi Mohun Moulik v. Taramoné Chowdhrani, I. L. R. 5 Cal. (F. B.) 7: 
(8. 0.) 4 C. L. R. (KF. B.): 309: Inve Krishna Mohun Bysack, 1 C. L. R. 58: Banee Madhub Ghose v. 
Wooma Nath Roy, 21W.R. Cr. 26: Chunder Coomar Rai v. Omesh Chunder, 22 W.R. Cr. 78: 
Sreenath Dutt v. Unnoda Churn Dutt, 23 W. R. Cr. 34: Goshai Luchmun Pershad Pooree v. Pohoop 
Narain Pooree, 24 W. R. Cr. 30: Abayeswari Debbi v. Sidheswari Debi, I. L. R. 16 Cal. 80: Ananda 
Chandra Bhutiacharjee v. Carr Stephen, I. L. R. 19 Cal. 127. In the case of Kedarnath v. Rughoo- 
wath, ON. W. P. H.C. R. 104, it was held that the legality of an order made by a Magistrate 
under s. 62 of Act XXV of 1861 might be questioned in a Civil Court. 

In the case of #. V. Ramanuja Jesyarsvami v. V. Ramanuja Jecyar, I. L. R. 3 Mad. 354, where 
an order was passed under s. 518 of Act X of 1872 by a Magistrate after considering various 8- 
terial orders, police reports, and complaints, restraining one of the parties from interfering with 
the Management, worship or administration of the Nanguneri Matam and its appurtenant estates, 
INNEs, J., said: ‘* All that the High Court can do is to see that the Magistrate had jurisdiction to 
pass the order under s. 518 (144 of ihe present Code). If he had, thore is no power of interference. 
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It was contended there was no such emergency as to call for an order under s. 518, and that the 
order was bad, as being not confined to one act but extended to several acts. We think we must 
take the recitals in the order itself as sufficient to show that the Magistrate bond fide believed from 
information before him that the danger of a disturbance through the action of the petitioner was 
imminent, 

It is to be borne in mind, however, that whenever it is sought to enforce orders by the inflic- 
tion of penalties, it is open to Courts to step in and see whether the orders were properly made or 
not. It is also to be borne in mind that, although the Criminal Procedure Code contains provi- 
sions for the removal of obstructions in public {horourhtares by summary proceedings before a 
Magistrate, there is nothing in these provisions which deprives a private individual of the redress 
which the law affords him under such circumstances by means of a civil suit—Ramkoomar Singh v. 
Sahebzada Roy, 1. L. R. 3 Cal. (F. B.) 20. 


Orders made under this section, it is to be observed, are not proceeedings within the meaning 
of 8. 435, infra. 


For form of Magistrate’s order to prevent obstruction, riot, etc., see Sched. V, No. 21. 


CHAPTER XII. 
DIsPpuTES AS TO IMMOVEABLE PROPERTY. 


145. Whenever a District Magistrate, Subdivisional Magistrate or 
Procedure where dis. Magistrate of the first class is satisfied from a police 
pute concerning land, report or other information that a dispute likely to cause 
&c., is likely to cause a breach of the peace exists concerning any tangible 
Saas abe cet immoveable property, or the boundaries thereof, within 
the local limits of his Jurisdiction he shall make an order in writing stating the 
grounds of his being so satisfied, and requiring the parties concerned in such 
dispute to attend his Court, in person or by pleader, within a time to be fixed 
by such Magistrate, and to put in written statements of their respective claims 
as respects the fact of actual possession of the subject of dispute. 


The Magistrate shall then, without reference to the merits of the claims of 

any of such parties to a right to possess the subject of 

as to posses dicyute, peruse the statements so put in, hear the parties, 

receive the evidence produced by them respectively, 

consider the effect of such evidence, take such further evidence (if any) as he 

thinks necessary, and, if possible, decide whether any and which of the parties 
is then in such possession of the said subject. : 


If the Magistrate decides that one of the »arties is then in such possession 
Party in possessionto Of the said subject, he shall issue an order declaring 
retain possession until such party to be entitled to retain possession thereof 
legally evicted. until evicted therefrom in due course of law, and for- 
bidding all disturbance of such possession until such eviction. 

Nothing in this section shall preclude any party so required to attend from 
showing that no such dispute as aforesaid exists or has existed ; and in such case 
the Magistrate shall cancel his said order, and all further proceedings thereon 
shall be stayed. 


While the corresponding section (530) of the former Act applied to cases where a Magistrate 
was satisfied that ‘‘ a dispute likely to canse a breach of the peace exists concerning land or the 
boundaries of any land, or concerniug any houses, water, fisheries, crops or other produce of land,” 
this section embraces a similar dispute ‘‘concerning any tangible immoveable property or the 
boundaries thereof.” Under the former Act the Magistrate was required to record a proceeding, 
stating the grounds on which he was satisfied of the likelihood of a breach of the peace and to call 
upon the parties to attend before him. The present section directs that the grounds on which the 
Magistrate is so satisfied and the requisition to the parties to attend shall be embodied in the 
same order. 

The direction in the second paragraph to the Magistrate to peruse the statements put in by the 
parties, which is more precise in the procedure laid down than in the corresponding paragraph in 
s. 530 of Act X of 1872, is new. 

The last paragraph of the section is also new. 
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Presidency-Towns.—It will be observed that Presidency Magistrates are not included among the 
Magistrates who may act under this section, 


The object of this section is to prevent a breach of the peace by retaining in possession the 
arty already there, until such time as the Civil Court can pronounce on the two conflicting claims, 
n the mofussil, when a dispute arises as to land, too frequent resort 1s had to the provisions of this 

section, each party being anxious to have an order declaring himself to be in possession as against 
the other, so as to force him to prove his title as plaintiff in a civil snit. Before instituting 
proceedings, therefore, it is the duty of the Magistrate to satisfy himself that there is really a 
dispute likely to Cause & breach of the peace. In fact, a Magistrate cannot be too careful in acting 
so as to guard against the danger of assuming jurisdiction in cases not really contemplated by the 
section, where the suggested apprehension is little more than colourable and made to induce the 
Court to deal with matters properly cognizable by the Civil Courts. See In re Obhoy Chundra 
Mukerjee v. Mahomed Sabir, 138 C. L. R. 410; (S. 0.) I. L. R. 10 Cal. 78, Where the decre: of the 
Civil Court has been passed, the right as between the litigants is decided, and there is no more 
place for a summary order which proceeds, not upon title, but mere possession. —Ranacegunge Coal 
Association v. Hem Lall Ghatwal, 24 W. R. Cr. 17. See Rai Mohun Roy v. Wise, 16 W. R. Cr. 
24: In re Gobind Chundra Moitro, I. L. R.6 Cal, 835: (8S. C.) 8 C. L. R. 217. 


It is the likelihood of a breach of the peace and the necessity for immediate action which alone 
warrant action by the Ma sistrate under this section.—Jn re Kumund Narain Bhoop, I. Le Re 4 
Cal. 650: (8. 6.) 4 C. L. R. 551. And where there is no present dancer of a breach of the peace, 
the fact that a breach of the peace is likely to take place at a future time will not qushily w Magis- 
trate in making an order under the section..-In re Umachura Sartra, 7 C. L. R. 852; but see 
Rey. v. Mahesh Chunder Roy, 24 W. R. Cr. 67. So it is not sufficient to justify a Magistrate in 
interfering that it is probable that a breach of the peace may occur if proceedings be not taken ; 
but he must be satisfied that there exists a dispute which is likely to induce a breach of the peace.— 
Damoodur Biddyudhur Mohapatro v. Syamanund Dey, I. L. R. 7 Cal. 385: (8S. C.) 8 C. L. R. 
514: see the casos there cited and also the case of Jn re Obhoy Crunira Mukerjee v. Mahomed 
Sabir, 131. L. R. 410: (S. C.) I. LR. 10 Cal. 78. 


The holding of an inquiry under this Chapter is a matter entirely within the discretion of the 
Magistrate of the District or of a Division of a District, and the High Court has no authority 
to require him to proceed under this Chapter. The taking of security for keeping ¢he peace is 
also a matter within the discretion of the Magistrate, provided he has faaterials upon which to 
proceed.— Kali Prosunno Roy, 23 W. R,. Cr. 58. 


Procedure.—In the case of Hurendro Narain Singh, I. L. R. 11 Cal. 762, PRINSEP and GRANT, 
JJ., held, that, proceedings under this section should, on all points of procedure, be regarded as 
summons cases; and that a!though it is discretionary with a Magistrate to issue a summons on a 
witness in such a case yet, when any ono of the parties applies at a proper time for process to 
secure the attendance of his witnesses, the Magistrate should not arbitrarily refuse his assistance ; 
but where such refusal is made, it is incumbent on the Magistrate to record his reasons for refusing. 
But it must be borne in mind that s. 356, post, provides that in all inquiries under this Chapter the 
evidence of each witness must be taken down in the writing and language of the Court by the 
Mazistrate, or in his presence and hearing, and under his personal direction and superintendence, 
and signed by the Magistrate. Section 355, post, deals with the manner in which the evidence in 
summons cases must be taken. 

Jurisdiction.—It was held that a Bench of Magistrates had no power to deal with cases comin 
under s. 530 of Act X of 1872.-—Sufferuddin v. Ibrahim, 1. L. k: 3 Cal. 754. Now, by 8. 15, 
supra, it is provided that the Local Government may invest a Bench of Mayistrates with any of 
the powers conferred or conferrible by or under this Code on a Magistrate of the first, second, or 
third class, and direct it to exercise such powers in such cases or such classes of cases only, and 
within such local limits, as the Local @overnment thinks fit; and except as otherwise provided 
by any order of the Local Government, every such Bench shall have the powers conferred by this 
Code on a Magistrate of the highest class to which any of its members who is present taking part 
in the proceedings as a member of the Bench belongs, and, as far as possible, shall, for the purposes 
of this Code, be deemed a Magistrate of the first class. 


It has been held, in many cases, that the grounds for the Magistrate’s belief as to the existence 
of the likelihood of a breach of the peace must be recorded.—In re Kumund Narain Bhoop, 
I. L. R. 4 Cal. 650: (S. C.) 3.C. L. R. 551; and that, unless the proceedings recorded by the 
Magistrate under this section are based upon materials which disclose sufficient ground for con- 
sidering that a breach of the peace is imminent, the order calling upon the parties to attend in 
Court may be set aside as without jurisdiction.—Chunder Madhub Ghose v. Juggat Chunder Sen 
4 C. L. R. 483: Budhu v. Emp., Punjab Rec., 1885, p. 17: Sheikh Munglo v. Durga Narain 
Na, 25 W. R. Cr. 74. In the last mentioned case, the Court dissented from the decision in the 
case of Gour Moun Muhjes v. Dolub Mahjee, 22 W. R. Cr. 81, where it was laid down that 
when a person summoned to answer to a charge of criminal trespass appeared and filed a written 
Statement, and the Magistrate proceeded accordingly without recording a proceeding under s. 
530 of Act X of 1872, the irregularity was covered by s. 283 (s. 537 of this Act), the rule therein 
luid down poe cade to extend to all proceedings before a Magistrate. See Jn re Kishoree 
Mohun Roy, 19 W. kt. Cr. 10: Raja Run Bahadur v. Ranee Tilessuree Koer, 22 W. R. 79, 

It seems now from the case of Guluck Chundra Pal v. Kali Charan De, 1. L. R. 13 Cal. 175, that 
a reference by a Magistrate to a police report which sets out the probability of a breach of the 
peace Is a sufficient statement of the reasons for the Magistrate being satisficd of the existence of 
a dispute likely to canse a breach of the peace within the meaning of this section. 

While, in the case of Harvey v. Brice, 4 W. R. 26, it was held that the omission on the part. of 


a M igistrate to record a proceeding ina case of disputed possession of land was not a mere infor- 
mality in procedure, but rendered the whole of his proceedins illegal, in another case, under the 
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Code of 1861, it was considered that the omission to record a preliminary order stating that the 
Magistrate was satisfied that a dispute likely to induce a breach of the peace existed, did not 
invalidate an order passed, unless it could be shown that the pany was not prejadiced by the 
omission.—Mad. H. C. Pro. 9th August 1870; Weir, p. 26. So, where a Magistrate had the report 
of a Police-officer before him, it was held that the omission to record a proceeding, though a 
technical irregularity, was not sufficient to warrant interference with his final order.—In re 
Mussamut Zuhoorun, 2 Wym. Cr. Rul., I. The later cases, however, quoted below seem to show 
that the omission is not a mere technical irregularity. 

When the contending parties are admittedly in joint possession ef disputed lands, it was held, 
under the former Code, that the Magistrate has no jurisdiction to determine whether one of them 
might make use of the land in such a manner as to cause annoyance to the other.—in re Rajkoomar 
Singh, 2 C. L. R. 62. 

Tangible Immoveable Property.—Section 530 of Act X of 1872 was held not to refer to a 
dispute as to the right to collect the rents of a joint undivided estate in a certain proportion.— 
Ramrunjinee Dossea v. Gooroodass Roy, 18 W. R. Cr. 36: see Beni Narain v. Acharj Nath, I. L. R. 
§ All. 607; nor to disputes asto what collections one of the parties has made, and what rents he is 
entitled to collect under a decree.— Puddomonee Dossee v. Juggodumba Dossee, 25 W. R. Cr. 2. 
So a dispute between a zemindar and his lessee as to the right to receive rent was held by the 
Madras High Court not to be within the meaning of s. 580.—Mad. H. C. Pro., ith February, 1873 ; 
Weir, p. 27. It was, however, held in Sutherlund v. Crowdy, 18 W.R. Or. 11: (S. C.) 9. B. L. R. 
229: Hudrak Nurain Singh v. Luchmi Buz Roy, 5 C. L. R. 287 (followed in Navain Das v. Emp., 
Punjab Rec., 1884, p. 35) and other cases, that the right to collect rents from ryots did come within 
the purview of s. 330 of Act X of 1872. The present section, as already pointed ont, deals not with 
disputes ‘‘ concerning any land or the boundaries of any land or concerning any houses, water, fish- 
eries, crops or other produce of land,” but only with disputes ‘‘ concerning any tangible immove- 
able property or the boundaries thereof,” and it has been held that a dispute as to the rights to col- 
lect rents is a dispute concerning tangible immoveable property within the meaning of this section. 
—Pramatha Bhusana Roy vy. Doorga Churn Bhuttacharjee, 1. L. R. 11 Cal. 413. Ramasami v. Dana- 
koti Ammal, I. L. R. 12 Mad. 88: In re Sarbananda Basu, 1. L. R. 15 Cal. 527; Abayeswari Debé 
v. Shidhessari Debi, I. L. R. 16 Cal. 5313. In the case of Pramatha Bhusana Roy v. Doorga Churn 
Bhuttacharjee, 1. L. R. 11 Cal. 413, an opinion was expressed that a dispute as to a julkur or right 
of fishery was not a dispute concerning tangible immoveable property ; and in the case of Krishna 
Dhone Dutt v. Troilakia Nath Biswas, I. L. R. 12 Cal. 539, it was actnally held that it was nut 
such a dispute. It was also held in Anund Moyi Dabia v. Shurnomoyi, I, L. R. 13 Cal. 179 that a 
julkur is not ‘tangible immoveabk property.’ 

Contents of Order.—The order as to the grounds on which the Magistrate is satisfied as to the 
likelihood of a breach of the peace, prescribed by this section, should plainly state the grounds 
of the Magistrate’s being satisfied that a dispute likely to induce a breach of the peace exists con- 
cerning certain specified land within his jurisdiction. Information must be referred to, and facts 
must be stated, by the Magistrate as facts believed by him to exist, such as to afford on the face 
of the roobokaree rational grounds for the belief that a dispute likely to induce a breach of the 
peace existed with noeee to certain specified property. In arriving at an opinion with regard to 
the facts which the Magistrate gives as the gronnd of his belief, he must form his jadgment by the 
exercise of a jndicial discretion upon some sort of materials. The Code does not limit those 
materials to evidence given on oath, excepting that they must appear to be materials such as would 
justify a judicial officer in relying upon them. Unless the Magistrate is in 2 position in this way 
to present clear and rational grounds capable of being estimated according to their merits, on the 
mere statement of them he has no legal foundation on which to base his investigation inter partes 
relative to possession—In re Kishoree Mohun Roy, 19 W. R. Cr. 10 ; see In re*Sabhee Singh, 6 W. 
R. 60: Dewan Elahee Newoz Khan v. Jukrarunnissa, 5 W. R. Cr. 14: (8. C.) } Wym, Cr. Rul, 17. 

In the case of Bisseshur Narain Mahtah, Petitioner{ 8 W. R. Cr. 83, distinguishing Amrit 
Nath Jha v. Ahmed Reza, 6 W. R. Cr. 61, it was considered that the provisions of this section had 
been substantially complied with when the Magistrate stated that there was a long standing dispute 
which was likely to induce a breach of the peace and recorded that, in his opinion, the only way 
of bringing that dispute to a satisfactory settlement was by proceeding under the section. See also 
Duriao Singh v. Uma Proshad, 24 W. R. Cr. 16. 

In the case of Gobind Chunder Moitra v. Abdool Sayad, 1. L. R. 6 Cal. 835: (8S. C.) 8 C. L. RB. 
217, the pone recorded by a Deputy Magistrate did not set forth in express language that he 
was satisfied that a dispute likely to create a breach of the peace existed in respect of the land in 
question between A on the one hand and B and C on the other ; nor did it set forth Ee pours 
upon which he was satisfied that such a dispute existed. It was held, that the proceeding was 
defective. In the pevceoding it appeared that the Magistrate referred to a police report; but 
although it was held that the report might be taken to be incorporated by reference, it was not 
sufficient to justify the order. See the remarks of FIELD, J., in that case. 

In a subsequent case, however, where the Magistrate recorded the following words—‘‘ whereas 
from the police report a breach of the peace is probable”—the High Court, although it considered 
the record of the grounds for the proceeding was unsatisfactory, yet, inasmuch as the police report 
which was held to be incorporated, showed grounds for apprehending a breach of the peace: held 
that the final order declaring one bol ossession was not defective.—In re Kali Kristo Thakur 
I. L. R. 7 Cal. 46: (8. 0.)8 0, L. R. 245, See Goluck Chandva Pal v. Kali Charan De, 1. L. R. 13 


A Magistrate cannot proceed under this section in a case of a dispute arising out of a right of 

succession to a muth and its appurtenances, but should apply to the Judge, under the provisions of 

Act XIX of 1841, to appoint a curator or make some order with regard to the property till the 

right . a eae is determined.— Reg. v. Sreeputt Giri Gossain, 2 B. L. R. Ap. Cr. 27 : (8. C0.) TH 
e ¢ r, 
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Where the rights of parties have been already determined in a civil suit—Rat Mohun v. 
Wise, 16 W. R. Or. 24; or even in registration proceedings—Gobind Chundra Moitra v. Abdoul 
Sayad, I. L. R. 6 Cal. 835; (S. C.) 8 C. L. R. 217, if a breach of the peace is still imminent, the 
Magistrate should bind over the parties to keep the peace. 


Report or other Information.—Under this section, as under the Explanition to s. 530 of Act 
X of 1872, the Magistrate may satisfy himself from a “ police report or other information ;” but 
under the latter section it was held that the written report of an ameen, who had been deputed to 
hold a local inquiry, was not sufficient by itself to justify proceedings under the section.—Reg. v. 
Soumber Ahir, 20 W. R. Or. 57. Where, however, a Magistrate based his proceedings on the 
report of the Police, which did not show that there was any collection of men on the part of the 
0 poate party, the proceedings were quashed.—Puddomonees Dossee v. Jugodumba Dossee, 5 W. R. 

r. e 


In deciding a dispute as to a right of water, as distinguished from aright of fishery, the Magis- 
trate must follow the procedure required by this Chapter. See Reg. v. Ramnath, 7 W. k. Cr. 


When a Magistrate has taken any evidence, he is not justified in refusing to proceed with the 
case, because the parties neglect to file written statements on the day fixed for filing the statement. 
—In re Goluck Chunder Mytee, 11 W. R. Cr. 9. 


The Magistrate should be careful not to interfere in cases which are of a purely civil nature.— 
Mad. H.C. Pro., 4th January and 15th May 1869; Weir, p. 26. 


Possession.—As to what is actual possession, there was some conflict of authority under the 
former Code. 

In the case of Harak Narain Singh v. Luchmi Bux Roy, 5 C. L. R. 287, it was held, that s. 530 
of Act X of 1872 contemplated disputes between owners as well as occupiers. JAOKSON, J., said :— 
‘‘It seems to me clear that when a zemindar has let his lands or portion of them in farm, he, his 
farmers, and the occupying ryots are all in their degree concerned in any dispute as to possession 
which may arise, and that they may and ought to be respectively maintained in possession of the in- 
terests which they severally enjoy.”—Sutherland v. Crowdy, 18 W. R. Or. 11. ‘‘ There may be cases,” 
s.id Coucn, C. J., ‘‘ in whicha person would properly be said to be in possession, «lthough there was 
no bodily possession by him. There is the case of a servant being in possession, and it may be said 
that when the servant is in possession, it is the possession of the master. So also if an occupier 
is paying rent, that is the possession of the landlord to whom he pays the rent. For some purposes 
the occupier has a possession ; he has a possession which would anable him to bring a suit against a 
person who wrongfully disturbed him in his occupation ; but still his possession is the possession of 
him by whose permission, cither given by a lease or any other mode of letting, he holds the land and 
to whom he pays the rent.” See Jn re Jitbahan v. Bansrup Dhobdi, 6 OC. L. R. 193, where it was held 
that it was improper to make an order against one who was acting merely as the servant of another 
who claimed to be in possession, unless that other person were made a party to the proceedings. Ina 
recent case it was decided that, in a dispute between two rival zemindars, constructive possession 
through intermediate holders, ticcadars, to whom the ryots paid their rents, was not such posses- 
sion as could be dealt with under s. 530 of Act X of 1872.—Emp. v. Thacoor Dyal Sing, I. L. 
R. 3 Cal. 320. There AINSLIE, J., said :—‘‘ No doubt it has been held that questions between 
zemindars as to the right of collecting rent directly from the ryots may be considered by oe 
trates, and that this right of so collecting rent is in fact posssession within the meaning of s. 530; but 
that does not apply where there is an intermediate holder who admittedly receives rents from the 
royts” (p. 321). See, however, the remarks made by MODONELL, J. in Harak Narain Singh v. Luchmt 
Bux Roy, 5 CO. L. RB. 287, p. 290. See also the case of Nobin Chunder Coondoo v. Jogendro Nath 
Bhuitacharjee, 25 W. R. Or. 18, where it was held that a Magistrate had power to determine ques- 
tions of contested possession between parties who were not in immediate possession of the land in 
dispute, but claimed to collect rent frdim tenants who actually occupied it. See also Mad. H. C. 
Pro., 13th July 1868; Weir, p. 26, where it was laid down that constructive possession through 
tenants was not actual possession for the purposes of the section. 

Again, it has been held, that the possession in regard to which the Magistrate’s jurisdiction 
should be exercised must be of a real and tangible character. When a party claims, pnder a docu 
ment or agreement, the right of doing certain things over a large extent of territory, the perform- 
ance of acts under such alleged right in one portion of the ground over which the right extends, 
although it may be goo:l and sutficient for the purpose of keeping alive that right so as to be an answer 
to the plea of limitation raised in a civil suit, is not of itself a sutficient possession on which a Magis- 
trate’s order under this section may be based for the purpose of forbidding in a distant locality acts 
not necessarily in conflict with such possession, though at variance with the right.~Bajoy Nath 
Chatterjee v. Lhe Benyal Coal Co. 23 W. R. Cr. 45. 

The possession given by an amcen in a butwara is simply one of ownership and not of oceu- 
paney. and cannot, therefore, in proceetlings under this section, be held to oust t:nants occupyin 

and previous to such delivery of possession.—Muckenzia v. Shere Buhdoor Sahi, I. L. R. 4 Cal. 378, 
See In re Juggodeshary, 3 C. L. ‘ 94, 


When there are sufficient grounds for apprehending a dispute in regard to lands or crops other 
than a dispute as to possession, the procedure prescribed for security to keep the peace in Sage 
XI may be followed. See In re Gobind Chunder Moitra, I. L. BR. 6 Cal. 835: (8. C.) 8 C. L. R. 217. 


Notice.—The mere service of a notice upon a mofussil naib, who takes no steps whatever to con- 
sult his employer, or act under his directions, is not such a notice as is contemplated by this section. 
—Ramrunyinee Dossee v. Gooroo Dass Roy, 17 W. R. Or. 9. 

The only parties entitled to notice are those concerned in the dispute.—G@obind Chunder Ghose v. 
Anundo Chundira Sircar, 18 W. R. Or. 5: (8. 0.) 9 B. L. R. Appx. 59. But there is nothing in the 
law which enforces the serving of notice upon all the co-sharers in an estate which may, in some 
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shape or other, form the subject of litigation under this section.—Zbid. The Court held there, 
that it was not nccessary to give notice to co-proprietors not concerned in the dispute. No order 
should be made against one who is acting as the servant of another person who claims to have 
possession of the land, unless that other person is made @ party to the proceedings, and, @ fortiort, 
it is improper to decide the matter in the absence both of the master and servant.—Jn re Jtiba- 
hanv. Bansrup Dhobi, 6 C. L. R. 193. 


The notice must be a specific notice to the individuals interested in the dispute in consequence 
of which the procecdings have arisen, and not a general citation to the public.—Jn re Rajah Ku- 
nund Narain Bhoop, 1. L. R. 4 Cal. 650: (S.C.) 30. L. R. 551: In re Nobokishore Chuckerbutly, 
70. L. R. 291. See Goluck Chundra Pal v. Kati Charan De, I. L. R. 13 Cal. 175. 


Intervenors. — There is no provision in the Code by which an intervenor can come in and claim 
possession of the property which is already the subject of proceedings under this secticn.—In re 
Rajuh Kaunund Narain Baoop, 1. L. R. 4 Cal. 650; (8S. C.) 3 C0. L. R. 551. But a Magistrate who 


has decided the question of possession is justified in preventing another person from entering upon 
the land.—Qneen v. Saadut Khan, 3 W. R., Cr. 19. 


Factum of Possession.—Under the former Act, the possession regarding which parties were 
required to give proof, relating to a dispute as to land in respect of which a breach of the peace 
was apprehended, it was held, was possession at the time when the proceedings were instituted by 
the Mavistrate, and not possession at the time the Magistrate came to his decision.—In re Pir- 
thiram Chowdhry Rui Buhadoor, 20 W. R. Cr. 51: Rakhal Dass Singh v. Rajah Sheo Persad Singh, 24 
W.R. Cr. 73. And this section seems by the use of the word ‘‘ then” in the last line of the second 
paragraph to point specitical y to the time when the Magistrate comes toa decision inthe matter, as 
the time with reference to which the fact of possession must be determined. The matter is now, 
however, concluded by authority, for, in the case of Ambler v. Pushong, I. L. R. 11 Cal. 365. 
TOTTENHAM and GHosk, JJ., held, that, under this section, the Magist: ate has to tind which of 
the parties is in possession of the subject-matter of the dispute at the time when he is inquiring 
into the matter, which time in contemplation of the law is practically identical with the time of the 
institution of the proceedings, and not at any time previous thereto, and he has no concern as to 
how the party in actual possession obtained possession, but has only to piss an order retaining him 
in possession. The section, it was said, did not contemplate any change of possession pending the 
proceedings. Thit case was referred to and apparently followed in the case of Krishna Dhone Dutt 
v. Troilokhia Nath Biswas, I. L. R. 12 Cal. 539. There a petition was, on the 17th August, present- 
ed to the Magistrate, alleging that a breach of the peace was imminent in respect of a certain area 
of 105 bigahs forming a part of a large julkur called Narainpur Julkur, which was admittedly in 
the possession of certain persons who held under the petitioners. In that petition it was alleged that 
the respondents had excavated a khal or canal leading to the julkur, with the object of drawing olf 
and catching the fish of the judkur. On the 23rd August, the embankment was cut by the respon- 
dents so as to effect a junction between the khal and the julkur, and on the 24th August the Mavis- 
trate made an order in writing, under s. 145 of the Code of Criminal Procedure, calling upon the 

arties concerned to put in written statements of their respective claims as regards possession of the 
05 bigahs which formed the subject of dispute. On the 17th November the Joint-Magistrate dis- 
posed of the matter in this way: He held that, as regards the 105 bigahs, no one was in possession 
on the 24th August, the date on which the Magistrate’s order was made, and he accordingly attach- 
ed so much of the julkur, but he found that the respondents having cut the embankment on the 23rd 
were in possession of that cutting on the 24th, and he, therefore, ordered them to be retained in pos- 
session of that cutting, till ousted by a decree of a Civil Court. It was held by the Hich Court that 
the inquiry in such cases should be directed to the question as to which party was in possession of 
the subject of dispute before any proceedings with Court had been t.ken in the matter. ‘The judg- 
ment in the case is less precise than that in the case of Ambler v. Pushong, which was followed in 
the case of Chumder Koomar Poddar v. Chundra Kanta (those, 1. L. R. 12 Cal. 521, but it was not 
apparently intended to lay down any different time with reference to which the inquiry as to pos- 
session should be. See Jn ve Prithuram Chowdhry, 20 W. R. Cr. 5; anda Fall Bench Ruling of the 
Madras High Court, Weir, 2nd Edn., p. 437. The case of In re Mohesh Chunder Khan, I. L. R. 4 
Cal. 417, is hardly reconcilable with these cases. 

Where the property in dispute was forest land the right to possession of which was exercised 
by cutting timber from time, to time the Magistrate found that the men of the lst party had been 
driven away by the men of the 2nd party and had been unable to enter the forest and remove 
timber alleged to have been cut by them, and that this happened before the time of the initial pro- 
ceedings and continued up to the date of hearing, and he came to the conclusion that the possession 
of the second party who had been able to remove the timber cut had been established. 'The High 
Court held that having regard to the nature of the dispute these facts did not constitute legal 
possession of the 2nd party at the time the proceedings were instituted. It pointed out that having 
regard to the mode in which possession might be exercised over property such as that in dispute, it 
was necessary in order to find which party was in possession when the proceedings were instituted, 
to naa which party was in undisturbed possession by felling timber and removing the same with- 
out o jen on the occasion immediately preceeding the occasion on which the dispute arose, and 
that whoever should be found to have been in possession on that occasion should be presumed to 


ts in possession when the proceedings commence 1.—Jagat Kissore v. Ashanulluh, I. L. 8. 16 
al. 281. 


The decisions of the Bombay and Allahabad High Courts seem to be in accord with the 


re decisions in Calcutts.—Jn re Huchapa, I. L. R. 15 Bom. 152: In re Jai Lal, I. La. R. 13 
All. 362. 


A Magistrate’s finding as to the point of actual possession under this section is conclusive ina 
civil suit.—Liliu bin Raghushet v. Annaji Parashram, I. L. R. 5 Bom. 387. 
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The Magistrate should inquire into the fact of possession only and decide accordingly. There- 
fore, where 4 Magistrate awarded absolute possession to a claimant who admitted that the 
defendant was in possession, and who only claimed a right of way over the land, his order was 
quashed.—Queen v. Sagar Mahomed, 1 W. K. Cr. 25. See In re Juggodeshary, 3 C. L. R. 94. 


Where each of two parties claimed the same share of certain property as a whole estate, neither 
of them alleging that the other was joint with him in any way, and the Magistrate, without refer- 
enc: to the right of possession, went into the question of who was in possession, and maintained the 
possession of the party found in possession, the High Court declined to interfere.—Byjnath Sahoo 
v. Rugoonath Pershad, 25 W. R. Cr. 16. 


Where a decree has been passed by a Civil Court, determining the rights of the parties to a suit 
to disputed land, it isa Magistrate’s duty to uphold that decree, and he cannot, as between such 
parties, proceed under this section to decide afresh the question of possession.-—Jn re Bholanath 
Ghose, 7C. LL R. 516: Rai Mohun Roy v. Wise, 16 W.R. Cr. 24: Raneeguuge Coal Association v. 
Hem Lall Ghatwal, 24 W. R. Cr. 17. So in the case of Shama Soondery Debia v. Jardine Skinner & 
Co., 6 W. R. Cr. 10, it was held, that a Magistrate ought not to interfere under this section with the 
execution of a decree of a Civil Court. It called upon to interfere at all, where a breach of the 
peace is apprehended, he should maintain in possession the person who has been actually put in 

ssession by the decree of the Civil Court, for he is bound to maintain the party in possession who 
1as obtained a decree from a Civil Court, and has no power to institute proceedings regarding the 
land covered by it.—Rai Mohun Roy v. Wise, 16 W. R. Cr. 24. 


It would seem that in the absence of any other evidence of .possession a Magistrate would be 
justitied in finding possession to be with a person to whom symbolical possession has been shown to 
hate been given in execution of a decree, although slight evidence would be sutticient to rebut 
such evidence of possession.—-Raja Babu v. Muddun Mohun Lall, 1. L. R. 14 Cal. 169. In Jn re 
Chutraput Singh, 5 C. L. R. 200, symbolical possession having been given of a mouzah, to which a 
haut appertained, which was sold in execution of a decree, the ju lgment-debtor refused to give up 
actual possession of the haut, maintaininting that it was debutter property, of which he was the 
shebait. A breach of the peace being imminent, proceedings were taken under s. 530 of Act X of 
1872, and the Magistrate, finding that the judgment-debtor was in actual possession of the haut 
made an order maintaining him in such possession, The High Court held, that the Magistrate had 
no power to mae the order, but was bound to see that the possession as given by the Civil Court 
was maintained, leaving it to the debtor to substantiate his claim in a Civil Court. 

In the case of Seikh Munglo v. Doorgu Narain Nag, 25 W. R. Cr. 47, it was said, that although 
symbolical possession is not entitled to weight as against a party proved to be in possession, yet, in 
the absence of evidence, it is in itself deserving to be taken into consideration. 


When the rights of the parties have been determined in a civil suit, there is no longer a dispute 
within the meaning of s. 530, and it was held, that the proper course for a Magistrate to persue, if 
the defeatcd party did any act which might probably occasion a breach of the peace, was to take 
action under s. 491 (corresponding with s. 107 of the Code), and require from such party security to 
kecp the peace.—-In re Gobind Chunder Moitra, 1. L. R. 6 Cal. 830: (S. C.) 8 C. L. R. 217, per 
Fie.p, J. Sce Rai Mohun Roy v. Wise, 16 W. R. Cr. 24. In the former case, certain registiation 
proceedings in which the question of possession had been decided, were pending, and proceedings were 
taken under this section. PONTIFEX, J., said :—‘'In my opinion the fact that these registration 

rocecdings were pending at the time the application was made for interference under the Criminal 
Procedure Code should have made the Deputy Magistrate extremely careful not to make any order 
as to possession under s. 430 (145), unless he was quite satistied that the bond? fide dispute existed, 
and that a breach of the peace was imminent. . . . It would have been quite sutticient if he thought 
a breach of the peace was imminent to bind over the leading ryots on either side. .... It was 
never intended that the provisions of s. 530 (145) should be used for the purpose of avoiding a deci- 
sion so recently arrived at after a full trial.” On the same point, FLELD, J., who referred to the 
case of Rui Mohun Roy v. Wise, 16 W. R. Cr. 24, remarked :—‘‘ When the rights of the parties 
have been determined, there is no longer a dispute within the meaning of the section; and the 
proper course for a Magistrate to pursue, if the defeated party does any act that may probably 
occasion a breach of the peace, is to acquire from such person security to keep the peace.” 

In the case of Roy Mohun Roy v. Wise, 16 W. R. Cr. 24, it was decided that when a decree 
had been passed by a Civil Court regarding land in dispute, it was the duty of the Magistrate to 
maintain it, and that he had no power again to institute proceedings regarding such land under 
this section of the Criminal Procedure Code. In the case of Nobin Chunder Koondoo v. Jogendra- 
nath Buttucharjee, 25 W. R. Cr. 18, on the other hand, it was laid down, that the mere delivery 
over of land to a purchaser at an execution-sale by the Civil Court peon did not take away the power 
of a Magistrate to inquire into the question of possession ; but in the case of Chutraput Singh, 
5 ne L. R. 200, the Court refused to follow that case, which seems to be against the weight of 
authority. 


In a recent case it was held, that a Criminal Court onght not to interfere in cases where a 
purchaser under a decree is resisted in getting actual possession of the property which he has bought, 
the procedure to be adopted in such cases, it was said, being that provided by Chap. XIX of the 
Civil Procedure Code (Act XIV of 1882).—Prayag Singh v. Fuzool Hoossin, 6 C. L. R. 206. 


Evidence.—In determining the question of actual possession, it is necessary that evidence should 
be taken upon oath.—Queen v. Kali Churn Shah, 7 B. L. R. 322. A police report is not in itself 
evidence that a dispute mon to induce a breach of the peace exists (In the matter of Bhadreswart 
Chowuhrani, 7 B. L. R. 329), although it may be sufficient to justify the Magistrate taking action. 
The Magistrate must come to a judicial decision on the question, and for that purpose examine the 
pacees tendered by the parties. —Mussamut Anunlee Kooer v. Ranee Soonaet Kooer, 9 W. ™ 

rT. e 
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A Magistrate is empowered by s. 540, infra, to summon witnesses in cases under this section. 
See Shama Sunker Mozoomdar v. Ranee Anunddmoyee Dassya, 18 W. R. Cr. 64. 

An order for possession passed by a Magistrate on a persnal of evidence recorded by another 
Magistrate was held, under the former Code, to be illegal.— Mad. H. C. Pro., 16th November 1875 ; 
Weir, p. 26. See Guruchurn Sen v. Kali Nath Dass Biswas, 23 W. R. Cr. 62. These cases turned 
upon the wording of the Explanation to s. 530, which has not been repeated in this Code. It would 
scem that, under s. 350, infra, an order might be passed under this -ection upon evidence recorded 
by another Magistrate. But a Magistrate must decide the fact of possession on evidence, and not 
according to the result of a local inquiry made under s. 148, unless the parties had consented to be 
bound thereby.—Jn re Buikunt Kumar, 3 C. L. R. 134. 


Title.—In trying a case under this section a Magistrate may discuss the question of title if in 
his opinion it was material upon the question of possession, and the mere fact that he may have 
considered the question of title will not invalidate his decision on the point of possession, provided 
that there was evidence before him as to who was in possession.—Ruja Babu vy. Muddun Mohun Lal, 
I. L. R. 14 Cal. 169. See Reid v. Richardson, 1. L. R. 14 Cal., p. 363. 

In a case of disputed possession, it was held, that the Magistrate was wrong in not recording a 
sufficient proceeding showing the grounds upon which he was satisfied that the dispute was one 
likely to lead to a breach of the peace, and that if the parties consented to waive that point by con- 
senting to go into the whole question, the Magistrate was wrong in taking the title of one person 
ax prima facie evidence of his possession, and throwing the onus on the other and precluding the 
other from proving his title.—Amrithnath Jha v. Ahmed Reza, 6 W. R. Cr. 61. 

Where there has been substantial evidence of possession or a conflict of evidence on that ques- 
tion, the Magistrate is justified in looking to the evidence of title in combination with the evidence 
of possession.—In re Kali Kristo Thakur, t. L. R. 7 Cal. 45: (S. C.) 8 C L. R. 244. See Goluck 
Chandra Pal vy. Kali Churn De, I. L. R. 13 Cal. 175. 

Where two investigations were before a Magistrate, who, afte deciding one of the cases, re- 
marked in the other, that, becuse the lands adjoined, he had taken the evidence in the two cases 
together, and found it unnecessary to continue the inquiry further, it was held that the parties 
kept ont of possession were entitled to a full inquiry.— Watson v. Ranee Surnomoyes, 8 W. R. Cr. 
63. Butin the case of Azim Mollah v. Sutoo Poramanick, 10 C. L. R. 523, where there was a dis- 
pute as to the possession of 109 plots, all covered by the same state of circumstances, proceedings 
under the section were instituted in respect. of all the 109 plots, but the Magistrate, after takin 
evidence in respect of 12 only, made an order, directing one party to be kept in possession of alt 
the plots. It was objected that the Magistrate ought not to have jaclndell the 109 plots in one 
proceeding, and further, that evidence should have been taken in respect of each plot. The High 
Court, however, declined to interfere, being of opinion that, under the circumstances, the Magis- 
trate had exercised a wise discretion in acting as he did. 

In another case in which one party (thirty-nine in number, claimed to he tenants of 708 bigahs 
of land belonging to T, and the members of the other party (seventeen in number) claimed to hold the 
same land in separate parcels as their maurasi jote, the Magistrate tried the question of pcessess on 
as between the two parties in one case, notwithstanding the protests of the maurasi claimants to this 
mode of procedure and decided that possession was with the party of thir y-nine directing that 
they as a body should remain in possession until ousted by the order of the Civil Court. The 
High Court on revision held that the course pursued by the Magistrate was prejudicial to the case 
of the maurasi claimants, and that the form of the order was open to the objection that it would 
render it necessary for the parties out of possession to make all the parties declared to be in posses - 
sion defendants in any civil suits brought to recover possession of the land.— Kutuhul Singh v. Uma 
Singh, I. L. R. 15 Cal. 31. 


The grant of a certificate under Act XXVII of 1860 is not proof of possession, nor does it 
entitle the holder to be put into possession of any property of a deceased person.—Mussamut Anu- 
ragee Koowar v. Ramruchya Dass, 25 W. R. Cr. 16: Queen v2 Sreeputt Giri Gossain, 11 W. R. 23: 
(3. C.)2 B. L. R. Ap. Or. 27. 


Orders as to Possession.—It was doubted whether an order under s. 530 of Act X of 1872 could 
be directed to others than the unsuccessful party to the proceedings under the section ; or whether 
oe an ag could properly be directed to the public at large.—Jn re Nobo Kishore Chuckerbutty, 

A Magistrate has no authority to restore to possession a person alleged to have been illegally 
dispossessed. All that he can do in a dispute likely to lead to a breach of the peace is to follow the 
course prescribed by this section, and after inquiry declare the party whom he finds in actual 
possession entitled to retain possession until ousted by due course of law, and forbid all disturbance 
of such possession in the meantime.—Ramjeeban Doobey v. Luchmonee Dabea, W. R. Cr. Sup. Vol. 
5. See, however, s. 522, infra, which is as follows :—‘ Wheriever a person is convicted of an offence 
attended by criminal force, and it appears to the Court that by such force any person has been 
dispossessed of any immoveable property, the Court may, if it thinks fit, order such person to be 
restored to the possession of the same ; no such order shall prejudice any right or interest to or in 
such immoveable property which any person may be able to establish by civil suit.” See Specific 
Relief Act, I of 13877, s. 9. 

In a dispute as to a right of way, the Pir pire should decide whether the complainant has 
been in use and occupation of the road, and, if so, for how long, and if he finds him to be in posses- 
sion, should retain them in it, leaving the owner of the land to refer the question of right to the 
easement to the Civil Court. He should not decide against. the complainant, because he may have 
another right of way leading to the same place. —Queen v. Toylukonath Sircar, 2 W. R. Or. 7 


ae a sia bc tpess ne eee ape he cla in possession eel he has reaped the crop 
nding o 6 ground, an en order that he shall give it away to another.—Bunwari Lall Misser 
v. Raja Radha Perahad Singh, 1 ©. L. B. 136, . i coo as 


CHAP. xl, 8. 146.] ATTACHING SUBJECT OF DISPUTE. 91 


So a Magistrate who has found one party to be in possession has no power to give the te 
party found not to be in possession permission to cultivate the disputed land pending the decision 
of a possessory action.—Shib Churn Chuckerbutty v. Ishen Chunder Chuckerbutty, 10 W. R. Or. 27. 


Any order under this section is of course binding only on the actual parties in the case before 
the Magistrate. So that, in a dispute between A and B and his tenants, where A was by an order 
declared to be in possession, subsequent tenants of B could not be criminally punished for disobey- 
ing the order.—In the matter of Gopul Burnawar, 3 B. L. R. Ap. Cr. 13. See In re Nobo Kishore 
Chuckerbutty, 7 C. L. R. 291. 


Any order under this section ceases to have any effect when the party aggrieved by it obtains 
an order from the Civil Court declaring his rights as against such order.—Rajcoomar Singh, Peti- 
tioner, 2 0. L. R. 62. 


A suit by any person bound by an order under s. 145 to recover possession of the property 
covered by the order must, under Art. 47 of the Limitation Act, XV of 1877, be brought within three 
i om the date of the final order in the case.—-Bolui Chand Ghosal v. Samiruddin, I. L. R. 19 

a ‘J e 


On the death of one of the persons concerned in proceedings under this section, the Magistrate 
ought to postpone the proceedings and make his representative a party. Where, however, a party 
died just before the proceedings terminated in favour of him and another person, it was held that, 
inasmuch as the death had prejudiced no one, the order made was not bad.—In re Sreemutty Ranee 
Anundomoyse Dabee v. Luchmun Pershad Gogo, 2 C0. L. R. 264. 

A Magistrate, who finds an order of his predecessor with regard to the possession of certain 
land has not been complied with, should maintain the possession which he finds, even if it is incon- 
sistent with his predecessor’s order, and should not take any steps in the matter unless some one 
actually in possession and guaranteed possession by the order comes to complain to him that his 
possession is threatened, or that he has been forcibly turned out, and asks in pursuance of the order 
to be maintained in possession.—Queen v. Protab Chandra Barooah, 21 W. R. Cr. 2. 


Costs.—See the provisions of s. 148. 


Revision by High Court.—Ordinarily where a Magistrate has decided on the evidence in favour 
of one party as being in possession of the disputed land, the High Court will not go into the evi- 
dence.—Bharut Chunder Bose v. Dwarkanath Chowdhry, 15 W. R. Cr. 86 ; but in 8ome cases, ag 
where an improper use is attempted to be made of s. 145, the Court will, as in the case of Reid v. 
Richardson, 4 L R. 14 Cal. 361, review the whole of the evidence with a view to put itself in 
possession of all the facts. 


Proceedings under this section are judicial proceedings ; see 8. 4 (d), supra: Reg. vy. Buloram, 
3 Wym. Cr. Rul. 37. 
ut an order by a Magistrate, under s. 518 of Act X of 1872 (s. 144 of this Code) upon informa- 
tion, and without any formal inquiry or taking of evidence, prohibiting a person from re-opening 
a haut, was held not to be a ‘judicial proceeding,’ and therefore could not be dealt with under 
s. 297 of Act X of 1872.—Bholanath Bose v. Komurwidin, 20 W. R. Or. 53; Arzanooliah v. Nazir 
Mullick, 21 W. R. Cr. 22. 


For form of Magistrate’s order declaring a party entitled to possession of land, &c., in dispute, 
see Sched. V, No. 22. 


146. Ifthe Magistrate decides that none of the parties is then in such 
possession, or is unable to satisfy himself as to which 
of them is then in such possession, of the subject of 
dispufe, he may attach it until a competent Civil Court 

has determined the rights of the parties thereto, or the person entitled to posses- 
sion thereof. 


This section corresponds with s. 531 of Act X of 1872. 
As to procedure, see note to preceding section. 


Before passing an order under this section, a full inquiry should be held, the ee of 
the order being that the Magistrate is unable to ascertain the fact of possession.—Mad. H. C. Pro., 
23 Nov. 1670. In the case of In re Ram Soondaree Dabes, 1C. L. R. 86, the High Court at Cal- 
cutta, in dealing with a case under s. 531 of Act X of 1872, also held, that it was only when, after 
recording a proceeding under s. 530, and taking evidence, a Magistrate decided that neither party 
was 1n possession, or was unable to satisfy himself as to which party was in possession, that he 
could under s. 531 attach land in dispnte. See In re Raja Leclanund Singh Bahadoor, 10. L. R. 
273: In re Mukhoda Dossee, 18 W. R. Or. 4, 

Where it ap eared on a review of the whole evidence that the Magistrate should have passed 
an order under this section and not under s. 145 the High Court set aside the order made and passed 
the proper order.—Reid v. Richardson, I. L. R. 16 Cal. 361. 

he power of attaching land under this section, it has been held, extends to disputes as to the 
een of land of which rival zemindars are in possession by their ryots.—In re Maseyk, 15 
-R.Cr.1. But in the case of Ramudyal v. Chintamones, W. R. Sup. Vol. Or. 28, it was said, 
that where there is a dispute as to the actual possession of land, not between two co-proprietora, 
but between rival ryots, the Magistrate ought to settle the dispute, and not attach the land. 
A Magistrate, it has been held, may lease land attached under this section—In re Greesh 
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Where a Magistrate being doubtful as to which of two persons was the rightful owner of some 
disputed proporty, attached it in order to prevent a breach of the peace, and released it on the 
parties coming to an agreement, but subsequently re attached it on the appearance of a third claim- 
ant, from whose »ttempt. to obtain possession a breach of the peace was apprehended,—it was held, 
that the Magistrate was ony competent to order a fresh attachment after taking the preliminary 
steps under s, 530 of Act of 1872 (s. 145 of this Code), if on completion of the inquiry he found 
himself in the position described in s. 531, and that if there was any new dispute, he ought to have 
roceeded de novo, but that the best course to pursue would be to exercise his powers under 
hap. XX XVII (Chap. VIII of this Code.)—Queen v. Kaly Kishore Roy, 25 W. R. Cr. 68 
A Deputy Magistrate, after issuing notices under s. 530 of Act X of 1872 to two parties, found 
himself unable to determine who was in possession, and attached the property. Upon this a third 
party represented that he as landlord had taken possession of the land on the death of the person 
to whom it had been leased. The Deputy Magistrate, however, refused to remove the attachment, 
holding that the landlord’s possession was without colour of law. The High Court held it was the 
duty of the Magistrate under the circumstances to have withdrawn the attachment, if he found that 
the third party was actually in possession.—In re Joykissen Mookerjee, 24 W. R. Cr. 1. 


A Sessions Judge has no power to interfere with the order of a Magistrate attaching disputed 
land under this section.—Aurronuth Chowdhry v. Rajender Chunder Roy, 15 W. R. Cr. 40 

A dispute between a zemindar and his lessee as to the right to receive rent is not within the 
meaning of the section.—Mad. H. C. Pro., Uth February 1873 ; Weir, p. 27. 

Revision.— As to the circumstances and grounds upon which the Court will review the evidence 
in cases under this Chapter, see Reid v. Richurdson, 1. L. R. 16 Cal. 361. 

As to costs, see s. 148, infra. 

For form of warrant of attachment in the case of a dispute as to the possession of land, see 
Sched. V, No. 23. 


147. Whenever any such Magistrate is satisfied as aforesaid that a dispute 
likely to cause a breach of the peace exists concerning 
the right to do or prevent the doing of anything in or 
upon any tangible immoveable property situate within 

the local limits of his jurisdiction, he may inquire into the matter ; and may, if it 
appears to him that such right exists, make an order permitting such thing to be 
done, or directing that such thing shall not be done, as the case may be, until 
the person objecting to such thing being done, or claiming that: such thing may 
be done, obtains the decision of a competent Civil Court, adjudging him to be 
entitled to prevent the doing of, or to do, such thing as the case may be : 

Provided, that no order shall be passed unler this section, permitting the 
doing of anything where the right to do such thing is exercisable at all times of 
the year, unless such right has been exercised within three months next before 
the institution of the inquiry ; or, where the right is exerci-able only at parti- 
cular seasons, unless the right has been exercised during the season next before 
such institution. 


Tangible Immoveable Property.—See note to s. 145, 


The Civil Court is the proper tribunal to settle disputes relating to land, and thonch the 
Magistrate has a discretion as to whether he will inquire into a dispute, he should only do so to 
prevent a breach of the peace.—Jn re Russool Nushyo, 11 W. R. Cr. 3. This section is not in- 
tended to prov.de a substitute for a civil suit to declare the rights of the parties.—Jn re Moonshee 
Burukh Lall, 6 W. R. Cr. 74; but see In re Bhoiro Mundul, 14 W. R. Cr. 28. 


To enable a Magistrate to interfere in any matt-r under the section, there must be some snb- 
stantial dispute in some way necessitating the interference of the criminal authorities.— Maharajah 
of Burdwan v. The Chairman of Darjeeling Municipality, 1. L. R. 5 Cal. 194; (8S. 0.) 40. L. R. 
324. The section only enables the Magistrate to prevent arbitrary interruption by any person of 
rights actually enjoyed by the public, a person or class of persons; it does not enable him to make 
a purely declaratory order.—Jbid. In an early case, decided upon the corresponding section of the 
Code of 1861, it was decided, that there was nothing in the section which made it imperative that 
there should be an apprehended breach of the peace before the authorities could interfere to decide 
a right of way.— Queen v. Toyluckonath Sircar, 2 W. R. Cr. 64. 

The burden of proof is upon the person alleging the right to restrain another from exercising 
ordinary proprietary rights over his own land, such a right being of the nature of an easement 
different from the ordinary rights of owners of land.—Jn re Hari Mohun Thakoor v. Kissen 
Sundari, I. L. R. 11 Cal. 52. 

‘The object of this section (s. 532 of Act X of 1872),” said PHrar, J., ‘‘ is not to prevent the 
mischief or injury which may accrue by reason of the disturbance or assertion of the right to the 

rsons who are disputing about it, but to stop the public munifestation of the dispute itself. The 
jurisdiction which is given to the Magistrate is intended for the purpose of preserving the public 
peace. It does not convert the Magistrate into a Court which is to determine rights between parties 
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or to consider and discuss png qnestons of proprietary damage done to individuals. ”—Rosik Lall 
Nundi v. Kartik Shaut, 22 W. R. Or. 48. See Abhoy Chandra Mookerjee v. Mohamed Sabir, I. L. 
R. 10 Cal. 78: In re Balkrishna, I. L. R. 11 Bom. 584. 


When it appears that the use of water is open to the public or to any person or class of persons, 
the Magistrate may, under this section, order that possession shall not be taken by any party to the 
exclusion of the public, or such persons, until the party claiming possession obtains a decree 
adjudging such exclusive possession to him.— Moonshee Hurukh Lall, Petitioner, 6 W. R. Cr. 74. 

An obstruction of a drain into which the sewage of complainant’s premises fell did not, it was 
held, come within the terms of the section. In such a case, a civil suit and injunction would be the 
proper remedy.—IJn re Troylukhonath Bose, 1 Wym. Cr. Rul. 52. 


In the case of Lindsay, Petitioner, I. L. R. 4 Mad. 121, a complaint was made to a Magistrate 
that an obstruction had been raised and existed on land reserved by Government and dedicated as 
a public road. An ex-parte order purporting to be made under s. 532 of Act X of 1872 (this section) 
directing the are in possession not to retain possession until he should obtain the decision of a 
competent Civil Court gots | him entitled to exclusive possession, with a further direction to 
remove the obstruction, was made, but the High Court held it to be bad in law. The section, it 
was said, authorizes the Magistrate to exercise the jurigdiction it confers only when the subject of 
dispute is open to the use of the public. The Legislature, in conferring on the magistracy power to 
intervene for the temporary settlement of disputed civil rights, is careful to direct the preservation 
of the status quo existing at the time proceedings are instituted. . . . . So much of the order 
as directed the removal of the obstruction was therefore ultra vires.—Ibid, per Curiam. 


In an investigation as to the right of use of land, a Deputy Magistrate has no legal competency 
to order the destruction of a wall existing before the case came on, notwithstanding that a right of 
pathway may appear to have been infringed by the accused party.—In re Sreemonto Doloolee v. 
Ram Chand Aduck, 1 Wym. Cr. Rul. 50: (S.C.) 5 W. R. Cr. 57. 


Where a dispute had arisen between the Mahomedan and Hindu inhabitants of a town as to 
the right of the latter to carry corpses along a certain public street to the burning ground, the 
Magistrate passed 1n order, purporting to be made under s. 532 of the Code of 1872, directing that 
the Hindus should carry corpses by the nearest route to the burning ground and not by the street, 
to the use of which for such purposes the Mahomedans objected. It was held the order was illegal. 
—In re Nurayana Taragan, 1. Ll. R. 7 Mad. 49. 


Where a dispute likely to cause a breach of the peace was shewn to exist concerning the right to 
perform a religious ceremony in a mosque, the Madras High Court held that was a dispute concerning 
the right to do a thing in or upon tanvible immoveable property and that an order might be made 
under this section.—Muhammad Musaliar v. Kunji Chek, 4 L. R. 11 Mad. 323. An order under 
s. 147 forbidding certain persons from taking part in the worship and other religious ceremonies 
connected with certain temples was held to be bad, amongst other reasons because it contained 
no restriction as to time.—IJn re Atmaram Narayan Parab, I. L. R. 14 Bom 29. 


Procedure.—As to procedure, see note to s. 145, supra. 


The jurisdiction given by this section to decide for a time the right to enjoyment of property 
should not be exercised except on clear and satisfactory proof. Where the only evidence is user, 
it should be such as to show satisfactorily acts of enjoyment cxercised as a matter of right, and 
yet pence for some considerable length of time.—JAfad. H. C. Pro., 14th January 

; Weir, p. 27. 

A right of way or a right to the flow of water across the land of another is a right of use of 
land and within the meaning of the section.—Mad. H. C. Pro., 18th and 21st February 1867, and 
lst June 1868 ; Weir, p. 27. 


Tn some cases which might come finder this section proceedings may be taken under s. 133, ante. 
Where such proceedings are taken, the Magistrate may issue an order ex-parte, or on mere report, 
it being competent to the person to whom the order is directed to appear and show cause ayainst it, 
and demand the submission of the question of right to the decision of a jury. Under this section, 
however, the inquiry precedes the issue of the order, and the inquiry presumes not that one part 
only, but that both parties to the dispute, will be afforded the opportunity of appearing and ad 
ducing evidence on all material matters. If no such inquiry is held, an order under this section 
cannot be supported.—Jn re Lindsay, I. L. R. 4 Mad. 121. 


- woo of Magistratu’s order, prohibiting the doing of anything on land or water, see Sched. 


As to costs, see next section. 


148. Whenever a local inquiry is necessary for the purposes of this 
Chapter, any District Magistrate or Subdivisional 
Magistrate may depute any Magistrate subordinate to 
him to make the inquiry, and may furnish him with such written instruction con- 
sistent with the law for the time being in force as may secm necessary for his 
guidance, and may declare by whom the whole or any part of the necessary 
expenses of the inquiry shall be paid. 


Local inquiry. 


The report of the person so deputed may be read as evidence in the case. 
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When any costs have been incurred by any poy to a proceeding under 

this Chapter for witnesses’ or pleaders’ fees, or both, the 

eerie eee Magistrate passing a decision under section 145, sec- 
tion 146, or section 147 may direct by whom such costs shall be paid, whether 
by such party or by any other party to the proceeding, and whether in whole 
or in part or proportion. All costs so directed to be paid may be recovered as 


if they were fines. 


As to levy of fines, see ss. 383-388, infra. 

‘¢The local inquiry referred to in the section should be restricted solely to some question 
relating tothe features of the property about which the dispute has arisen ; and should not 
be directed to any matter which can be proved before the Magistrate by oral evidence.”—Per 
PRINSEP, J., In re Baikunt Kumar, 3 C. L. R. 134 


When a local inquiry under this section is instituted, it becomes part of the proceedings in 
the case, and the party affected by it is entitled to be acquainted with the results of it, and to 
have an opportunity of Ageia the deputed Magistrate’s report if he thinks necessary.—Mir 


Dhunoo v. Brown, 21 W. R. Cr. 
uiry should be a personal inquiry before the person deputed.— Mad H. C. Pro., 


68; Weir, p. 26. And the duty of making it, if deputed, should be deputed to 
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The local a 
13th November 1 
a Magistrate, and not to a canungoe.—In re Uma Churn Santra,7C. L. R. 


Proceedings under this Chapter, it was held by PRINSEP and GRANT, JJ., should, on all 
oints of procedure, be regarded as summons cases, and although it is discretionary with a 
M istrate to issue @ summons on a witness in such aw case, yet, when any one of the parties 
applies at a proper time for process to secure the attendance of his witnesses, the Magistrate should 
not arbitrarily refuse his assistance, and when such refusal is made, it is incumbent on the Magis- 
trate to record his reasons for such refusal.—In re Harendro Narain Singh Chowdhry, I. L. R. 


11 Cal. 762. 
Section 355 deals with the manner of taking evidence in summons cases, while s. 356 provides 


a different method in case of proceedings under this Chapter. 


CHAPTER XIII. 


PREVENTIVE ACTION OF THE POLICE. 


149. Every Police-officer may interpose for the purpose of preventing, 
Palive sho: Geevent ve: and shall, to the best of his ability, prevent the com- 
cognizable offences. mission of any cognizable offence. 


As to what is a ‘ cognizable offence,’ see s. 4 (q), ante. 


By s. 151, infra, a Police-officer may arrest without warrant if it appears to him that the 
commission of an offence cannot otherwise be prevented. Should he do so, his subsequent pro- 
cedure must be regulated by s. 60 (supra,) which directs that he shall, without unnecessary delay, 
take or send the person arrested before a Magistrate having jurisdiction in the case, or before 
the officer in charge of a Police-station. An officer in charge of a Police-station can pro- 
ceed to inquire into such offences when they have been committed within the limits of such 
station. e should, however, when a complaint is made toehim, reduce such into writing, and 
enter the substance thereof in the diary, whether the occurrence, which is the subject of the com- 
plaint or information, took place within his jurisdiction or not.—Bengal Police Manual, 2nd 


Edition, 374. 
For other duties of Police-officers, see ss. 23, 25, 30 and 31 of Act V of 1861 in Bengal. 
150. Every Police-officer receiving information of a design to commit 
paesien UY cognizable offence shall communicate such infor- 
gon oe oat ah atenees: mation to the Police-officer to whom he is subordinate 
and to any other officer whose duty it is to prevent or 
take cognizance of the commission of any such offence. 
The duties under this section should be performed without reference to local jurisdiction. 


151. A Police-officer, knowing of a design to commit any cognizable 
offence, may arrest, without orders from a Magistrate 
a ec and without a warrant, the person so designing, if it 
appear to such officer that the commission of the offence 

cannot be otherwise prevented. 


The Police-officer must report all cases of arrests without warrant to the District Magistrate, 
or, if he so directs, to the Subdivisional Magistrate.—s. 62, supra. 
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No person arrested by a Police-officer should be discharged except on his own bond or on 
bail, or under the special order of the Magistrate.—S. 63, supra. 

Where an arrest is made under this section without warrant, it is the duty of the Police- 
officer, without unnecessary delay, and, subject to the provisions as to bail, to take or send the 
person arrested before a Magistrate having jurisdiction, or before the officer in charge of a Police- 
statiou.—S. 60, supra. 


152. A Police-officer may, of his own authority, interpose to prevent 

any injury attempted to be committed in his view to 

Pie copped taal any public property, moveable or immoveable, or the 
removal or injury of any public landmark, or buoy or 


other mark used for navigation. 

The offences referred to are dealt with by ss. 430—434 of the Indian Penal Code. The only one 
for which a Police-officer cannot arrest without warrant is that of injuring a public landmark 
(s. 434 of the Indian Penal Code). Accordingly a Police-officer cannot, in case of such an offence, 


proceed under s. 151, as it is now cognizable. ; 
If the injury Fe committed, and amount to an offence for which a Police-officer is not 


authorized to arrest without warrant, he should take the name and address of the offender, 
with a view to instituting a prosecution against him. (See s. 24, Act V of 1861.) Under any 
circumstances, if the injury, whether it amount to an offence or not, is committed in direct oppo- 
sition to a Police-ofticer actively engaged in endeavouring to prevent its commission, the offender 
may be arrested, under s. 54, cl. v. supra, for obstructing a Police-officer while in the execution 
of his duty. See Bengal Police Manual, 2nd Edition, p. 375. 

Where an arrest is made under this scction without warrant, it is the duty of the Police-officer 
without unnecessary delay, and subject to the provisions of this Code as to bail, to take or send 
the person arrested before a Magistrate having jurisdiction or before the officer in charge of a 
Police-station.—S. 60, supra. 

Under s. 61, a person arrested without warrant by a Police-officer is not to be detained for 
a longer period than, under all.the circumstances of the case, is reasonable; and, in the absence 
of a special order of a Magistrate under s. 167, post, this period is not to exceed twenty-four hours, 
exclusive of the time necessary for the journey from the place of arrest to the Magistrate’s Court. 


153. Any officer in charge of a Police-station may, without a warrant, 
enter any place within the limits uf such station for 
the purpose of inspecting or searching for any weights 
or measures, or instruments for weighing, used or Bone 
therein, whenever he has reason to believe that there are in such place any 
weights, measures or instruments for weighing which are false. 

If he finds in such place any weights, measures or instruments for weighing 
which are false, he may seize the same, and shall forthwith give information of 
such seizure to a Mayistrate having jurisdiction. 


The Calcutta Police have similar powers under Act IV of 1866: the Bombay Police, under 
Act XLVIII (Bom.), 1860: Act IV (Bom.), 1882: and the Madras Police, under Act VIII (Mad.) 


of 1867. ¢ 


Inspection of weights 
and measures. 


PART V. 


INFORMATION TO THE POLICE AND THEIR POWERS TO 
INVESTIGATE.* 


CHAPTER XIV. 


154. Every information relating to the commission of a cognizable 
offence, if given orally to an cfficer in charge of a 
Police-station, shall be reduced to writing by him or 
under his direction, and be read over to the formant : 
and every such information, whether given in writing or reduced to writing 


Information in cogni- 
zable cases. 


* Inthe absence of any specific provision to the contrary, noenE in this Code shall apply to 
the Commissioners of Police in the Towns of Calcutta, Madras, and Bombay, or the Police in 
the Towns of Calcutta and Bombay.—S. 1 (a), supra. Apparently the only section in this Chapter 
which applies to investigations by the Police of Calcutta and Bombay is s. 155.—Hmp. v. Nit hud 
Mitter, I. L, R. 15 Cal. 595. As to conferment of magisterial powers upon Police-officers in Salween 
and Arakan Hill Tracts, see Act XI of 1889, s. 101. 
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as aforesaid, shall be signed by the p rson giving it, and the substance thereof 
shall be entered in a book to be kept by such officer in such form as the 
Local Government may prescribe in this behalf. 


See s. 112 of Act X of 1872, which provided that a complaint to a Police-officer should be 
signed, sealed or marked. Doubtless, under this section, where the information is given by a 
person unable to write, his mark will be taken as a sufficient signature. 


Section 180 of the Penal Code provides: ‘‘ Whoever refuses to sign any statement made by 
him when required tv sign that statement by a ee servant legally competent to require that 
he shall sign that statement, shall be punished with simple imprisonment for a term which may 
extend to three months or with fine which may extend to Rs. 500, or with both.” 


‘Information’ is not defined by this Act. It does not come within the definition of complaint 
in s. 4 (a), supra. 

Where acomplaint made to the Police is found to be false, the complainant may be prosecuted 
under s. 211 of the Penal Code.—Emp. v. Salik Roy, 8 C. L. R. 255. See In re Sukina Bibee, 
8 C. L. R., 387: Government v. Karimdad, I. L. R. 6 Cal. 426: (S.C) 7C. L. R. 467: Syed Nissar 
Hossein v. Ram Golum Singh, 25 W. R. Cr. 10: In re Chukradar Potti, 8 C. L. R. 289. See notes 
to s. 195, infra. 

Giving false information to a Police-officer with intent to cause’a public servant to use his 
lawful power to the injury or annoyance of any person isan offence punishable under s. 182 of 
the Penal Code. If the Polico-officer makes an investization, he is entitled to examine the person 

iving the information, and the latter is now bound to answer truly (s. 161, infra); and if he 
nowingly answers falsely, he commits an offence under s. 193 of the Indian Penal Code.—Emp. v. 
Parshram Ray Sing, I. L. R. 8 Bom. 216. 


The complaint or information reduced into writing under this section forms part of the 
First Information Report. 

The book in which the substance of the informations must be entered under this section 
appears to bathe Police-diary kept under s. 44 of the Police Act, V of 1861, and any Criminal 
Court may send for the Police-diaries of a case under inquiry or trial in such Court, and may 
use such diaries to aid in such inquiry or trial.—Section 172, infra. Buta prisoner has no right 
to insist that a Police-diary, if not in Court, shall be sent fcr, or, if it be in Court, that it be 
referred to for the purpose of refreshing the memory of a Police-officer under examination.-—In re 
Kali Churn Chunari, 10 C. L. R. 51: (S. C.) I. L. R. 8 Cal. 154: see Reg. v. Uttamchand Kopur 
Chand, 11 Bom. H. C. BR. 120. Any Crimiaal Court, however, may send for the Police-diaries 
of a case under inquiry or trial, and may use such diaries, not as evidence in the case, but to aid 
it in such inquiry or trial.—Section 172, infra. This diary is purely for Police purposes, for the 
information of the superior officers of Police, and the future guidance of the officer in charge 
of the Police-station, and ordinarily it ought not to be sent to the Magistrate trying the case ; 
but if, on the trial, the Magistrate requires the production of the diary, it must be produced. ‘The 
Government cannot impose any limit upon the discretion of Magistrates in calling for evidence- 
or in judging what is or is not evidence according to law. Although the diary kept by a Police- 
officer is not evidence of the fact stated therein, except against that officer, it may be evidence, 
of other facts. See Benyul Police Manual, 2nd Edition p. 376. 


It has been held that statements of witnesses recorded by a Police-officer while making an 
investigation under s. 161 form no portion of the Police-diiries referred to in s. 172, and an accused 
person has a right to call for and inspect such statements and cross-examine the witnesses upon 
them.—Bikao Khan v. Eimp., 1. L. R. 16 Cal. 610: In re Mahamed Ali Hadji, I. L. R. 16 Cal. 
612, note ; In re Sheru Shah, decided at Calcutta 29th March 1893 but not yet reported. 


Presidency Towns.—This section does not apply to Police in Calcutta or Madras.—Emp. v. Nil- 
madhub Mitter, 1. L. R. 15 Cal. 595. 


155. When information is given to an officer in charge of a Police- 
station of the commission, within the limits of such 
station, of a non-cognizable offence, he shall enter in 
a book to be kept as aforesaid the substance of such in- 

formation, and refer the informant to the Magistrate. 


No Police-officer shall investigate a non-cognizable case without the order 
Investigation intonon- of a Magistrate of the first or second class hav ng power 
cognizable cases. to try such case or commit the same for trial, or of a 
Presidency Mayistrate. 
Any Police-officer receiving such order may exercise the same powers in 
respect of the investigation (except the power to arrest without warrant) as an 
officer in charge of a Police-station may exercise in a cognizable case. 


The case of Fokin Shth, 2B. UL. R. 8. N., vii, in which GLOVER, J., dissented from the case of 
Harrackchund Nowlaku 8 W. R, Or. 12, is superseded by this section. 
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A non-cognizable offence is defined in s. 4 (q), supra. 


As to the use which the Court may make of Police-diaries, see s. 172, infra, and the note to the 
preceding section. 


or information respecting any offence is not chargeable with a fee.—Act VIZ of 1870, s. 19, 
cl, xvi. 


No Police-officer may, without the express order of a Magistrate, investigate an offence not cogni- 
gable by the Police.—Smyth, p. 83. The Magistrate under this section must, in addition to being 
a Magistrate of the first or second class, have power to try the case or commit it for trial. 


‘Investigation’ includes all the proceedings under the Code for the collection of evidence 
conducted by the Police or by any person other than a Magistrate or Police officer who is authorized 
by a Magistrate in that behalf.—Section (4) (6), supra. 


The powers of an officer in charge of a Police-station are specified in the next section. 

A third class Magistrate is not referred to by the scction, and such a Magistrate, it has been 
held, has no power to direct the Police to hold an investigation as to the truth of a complaint.— 
Mad. H. C, Pro., 22nd May 1874; Weir, p.7. But if a Magistrate, not empowered by law in that 
beha!f, erroneously but in good faith orders the Police under this section to investigate, his proceed- 
ings shall not be set aside on the ground of his not being empowered. —S, 529 (b), post. ° 


In the case of Kristo Lall Nag, I. L. R. 10 Cal. 256, it was held, that statements of witnesses, 
or confessions taken at a Police investigation, are not, as far as their subject-matter is concerned, 
any more the property of the Police than the property of the prisoners, and that a pleader was not 
guilty of misconduct in making use of copies of such documents for the benefit of his client when 
delivered to him by the client, however improperly the client: may have bocome possessed of them, 
provided the pleader was neither party nor privy to the obtuining of them. In that case the 
accused, a pleader, was charged with having used copies of documents improperly obtained from 
the clerks in the Police Office. 

Presidency Towns.—This apparently is the only section of this Chapter that applies to investi- 

ations by the Police in Calcntta and Bombay.—Lmp. v. Nilmadhub Milter, I. L. R.15 Cal. 595. 
it deals only with the powers of Police-officers. It confers no power or anthority on Magistrates 
to direct a local investigation by the Police or to call for a Police report.—In re Janki Dass 
I. L. R. 12 Bom. 161. Section 202 enables only the Chief Presidency Magistrate to direct a local 
investigation by the Police, except where a like authority has been specially conferred on a 
Presidency Magistrate of lower rank. 


156. Any officer in charge of a Police-station may, without the order of 
Investigation into cog- 2 Magistrate,’ investigate any cognizable case which a 
nizable cases. Court having jurisdiction over the local area within 
the limits of such station would have power to inquire into or try under the 
provisions of Chapter XV relating to the place of inquiry or trial. 

No proceeding of a Police-officer in any such case shall at any stage be 
called in question on the ground that the case was one which such officer was 
not empowered under this section to investigate. 

The effect of applying the provisions of Chap. XV relating to the place of inquiry or trial to 
Police investigations in cognizable cases, is to give the officer in charge of a Police-station power to 
investigate cases over which more than one Court has jurisdiction. ‘Thos, murder by a thug may 
be investigated wherever the accused may be found.—Section 181, infra. 

By s. 183, infra, an offence committed in the course of w journey or voyage may be inquired 
into and tried by a Court through or into the local limits of whose jurisdiction the offender 
or the person against whom, or the thing in respect of which, the offence was committed, passed. 
in the course of that journey or voyage. 

Th report which, under s. 114 of Act X of 1872, was required to be sent to “the Magistrate 
having jurisdiction,” must now, under the next section, be sent to ‘‘a Magistrate empowered to 
take cognizance of such offence upon a Police report.” The Magistrate so empowered would be a 
Presidency Magistrate, District Magistrate, or Subdivisional Magistrate or any other Magistrate 
specially empowered to take cognizance of any offence upon a Police report.—Section 191, infra. 

Section 161, post, makes it obligatory on a person examincd in the course of a Police investigation 
under this Chapter to answer truly all questions put to him (othcr than questions the answers i> 
which would have a tendency to expose him to acriminal charge, or to a penalty or forfeiture) 
and such person, if he knowingly answers falsely, commits the offence of knowingly giving false 
evidence, in a stage of a judicial proceeding, under s. 193 of the Penal Code.—Hmp. v. Parshram 
Ray Sing, I. L. R. 8 Bom. 216. 

Presidency Towns.—This section does not apply to the Police in Calcutta and Bombay.— Emp. v. 
Nilmadhub Mitter, 1. L. R. 15 Cal. 195. 


157. If, from information received or otherwise, an officer in charge of 
Procedure where cog. 2% Police-station has reason to suspect the commission of 
nizable offence suspect- an offence which he is empowered under section 156 to 
oe: investigate, he shall forthwith send a report of the same 
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to a Magistrate empowered to take cognizance of such offence upon a Police 
report, and shall proceed in person, or shall depute one of his subordinate 
officers to proceed, to the spot to investigate the facts and circumstances of the 
case and to take such measurey as may be necessary for the discovery and arrest 
of the offender : 


Provided as follows :— 
(a) when any information as to the commission of any such offence is given 
Where local investi. against any personby name, and the case is not of a serious 
gation dispensed with. nature, the officer in charge of a Police-station need not 
seals in person or depute a subordinate officer to make an investigation on 
the spot : 


Where Police-officer in (b) if it appear to the officer in charge of a Police- 
charge sees no sufficient station that there is no sufficient ground for entering on 
sround forinvestigation on investigation, he shall not investigate the case. 


In each of the cases mentioned in clauses (a) and (6), the officer in charge 
of the Police-station shall state in his said report his reasons for not fully comply- 
ing with the requirements of the first paragraph of this section. 


The first clause of this section corresponds with para. 1 of s. 114 of Act X of 1872. Proviso 
(a) corresponds with s. 116, and proviso (b) with para. 1 of s. 117, of the same Act, omitting the 
words in the latter ‘ or that immediate arrest is not necessary,’ there being no reason why a Police- 
officer should be debarred from investigating a case of a cognizable offence, because he does not at 
starting feel himself justified in arresting any person. 


A complaint or information preferred to an officer in charge of Police-station, of the commis- 
sion within his local jurisdiction of an offence cognizable by the Police, if there is reason to suspect 
that it has been committed, should be immediately reported to the Magistrate empowered to take 
cognizance of the offence. The object is clear. The Magistrate is primarily responsible for the 
condition of the dissrict or division of the district in which he has local jurisdiction, and he cannot 
divest himself of that responsibility. He should not rest content with reading the report, but he 
should watch the various steps taken by the Police, and advise them in all cascs when necessary ; 
and the Police should keep the Magistrate informed of their action. Sce Smyth, p. 83. 

If, on any complaint or information being preferred, a Police-officer sees no sufficient ground 
for investigation, he shall report the substance of the complaint for the orders of the Magistrate 
having jurisdiction.—Smyth, p. 83. 


By C. O. No. 7 of the Calcutta High Court, dated 20th July 1871, Magistrates were cautioned 
against the indiscriminate use of Police agency for the purpose of ascertaining matters as to which 
a Magistrate is bound to give his own opinion upon evidence given in his presence. 


Where a Police-officer in charge of a Police-station finds there is no sufficient ground for enter- 
ing on an investigation, and is therefore precluded by this section from entcring upon an inquiry, 
no other Police-officer is competent to make such inquiry unless he is authorized or required to do 
so, by an order of the Magistrate.—Cal. H. C. C. O., 20th July 1871; 7B. L. R., Rules, 15. 

In Burma, reports of the nature referred to in this section must be submitted to the Magistrate 
having jurisdiction through the District Superintendent of Policc; or, if no such officer be resi- 
dent at the station, through the Assistant Superintendent of Police ; or, if there be no Assistant 
Superintendent in the station, through the inspector. If no District Superintendent, Assistant 
Superintendent or Inspector is resident at the station, the report must be submitted to the Magis- 
trato having jurisdiction.— Burma Gazette, 1879, Part IT, p. 189. See next section. 

Presidency Towns.—This section does not apply to the Police in Calcutta and Bombay.—Emp. v. 
Nilmadhub Mitter, I. Li. R. 15 Cal. 595. 


158. Every report sent to a Magistrate under section 157 shall, if the 

atop ticdendeinn Local Government SO directs, be submitted through 

Jsy how: submitted. such superior officer of Police as the Local Government, 

by general or special order, appoints in that behalf. 

Such superior officer may give such instructions to the officer in charge of 

of the Police-station as he thinks fit, and shall, after recording such instructions 
on such report, transmit the same without delay to the Magistrate. 

‘Such superior officer,’ that is, an officer superior to an officer in charge of a Police-station. 


In Burma, the District Superintendent or other chief officer of Police in the district is the 
superior officer of Police through whom the report of the substance of a complaint or of any infor- 
ma‘ion is to be submitted for the order of the Magistrate having jurisdiction.—Burma Gazette, 
1873, Part IT, p.7. 

Presidency Towns.—This section docs not apply to the Police in Calcutta and Bombay.—Zmp. v. 
Nilmadhub Mitter, I. L. R. 15 Cal. 595. 
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159. Such Magistrate, on receiving such report, may, if he thinks fit, at, 
Power to hold investi. nce proceed, or depute any Magistrate subordinate to 
gationorpreliminaryin- to him to proceed, to hold an investigation or prelim- 
quiry. inary inquiry into, or otherwise to dispose of, the case in 
manner provided in this Code. 


This section corresponds with s. 115 of Act X of 1872, with an alteration empowering the 


Magistrate deputed by a superior Magistrate in the alternative, to hold an investigation or pre- 
liminary inquiry. 


As to what is an investigation, see 8. 4 (6) supra. 


If a Magistrate takes an active part in the arrest of persons charged with having committed an 
offence, he is bound to state to the accused, so far as he can what were the facts which he himself 
observed, and tu which he himself can bear testimony ; and the prisoner has a right to cross-examine 
the Magistrate, whose evidence should be recorded, and should form part of the record in the case. 
The proper course, however, for the Magistrate to take is to decline to try the case, and to ask that 
it should be undertaken by some other Magistrate.—Hurro Chunder Paul, Petitioner, 20 W. R. 
Cr. 76 ; see the remarks of PHEAR, J. 


As to registers of preliminary inquiries in Madras, see Weir, p. 27. 


160. Any Police-officer making an investigation under this Chapter may 
___-- ee. power by order in writing, require the attendance before him- 


to require attendance of self of any person being within the limits of his own or 
witnesses. any adjoining station, who, from the information given 
or otherwise, appears to be acquainted with the circumstances of the case ; and 


such person shall attend as so required. ‘ 


This section, which applies to any Police-officer making an investigation, embodies the first 
part of s. 178 of Act X of 1872, which, however, applied to an officer in charge of a Police-station, 
or other officer making an investigation. 


In Madras, a Full Bench expressed an opinion that this section does not authorize a Police- 
officer to require the attendance of an accused person with a view to his answering the charge. 
The intention of the Legislature seemed to have been only to provide a facility for obtaining evi- 


ae a not for procuring the attendance of the accused.—Zmp. v. Sammada Chetti, I. L. R. 7 
& e e 


With regard to persons whose evidence is required by a police-officer making an inquiry, no 
power exists to arrest or detain them fora single moment. An officer in charge of a Police-station 
may, under this section, by an order in writing, require the attendance of persons whose evidence 
is necessary, and persons summoned are bound to obey the order; but in no case can the Police 
officer compel a witness by force to attend before him.— Queen v. Behary Sing, TW. R. Cr. 3. 
Disobedience to an order to attend is punishable, however, under s. 174 of the Indian Penal Code. 


The order requiring the attendance of a witness may be in a prescribed form and lithographed. 
—Smyth, p. 85; sees. 4 (¢), supra. It is not a summons. 


By s. 5 of Act V of 1861, the Inspector-General of Police has the full powers of a Magistrate 
throughout the general Police district, ®ut must exercise those powers subject to such limitation as 
may, from time to time, be imposed by the Local Government. By s. 6, the Local Government 
may vest any Deputy Inspector-General, Assistant Inspector-General, District Superintendent, or 
Assistant District Superintendent of Police with all powers or any of the powers of a Magistrate 
within such limits as it may deem proper; but such officers respectively shall exercise the powers 
with which they shall be so vested, only so far as it may be necessary for the preservation of the 
peace, the prevention of crime, and the detection, apprehension, and detention of offenders in order 
to their being brought before a Magistrate, and so far as may be necessary for the performance of 
the duties assigned to them by that Act. 


_ _As to summoning witnesses from another district under s. 6 of Act V of 1861, the following rule 
is in force in the Punjab :—In every case in which a District Superintendent may exercise the 
power, he must be able to affirm its necessity in terms of the section above quoted. This will not 
ordinarily be the case where there are persons in custody on a prim4 facie charge, as they mast be 
sent before the Magistrate within a reasonable period, which must not, in the absence of the special 
order of a Magistrate, exceed twenty-four hours. If the inquiry cannot be completed within that 
Sebo it would be more convenient for the Magistrate to summon the witnesses than the District 

Uperiavendont and this would also be more in conformity with the spirit of the law.—Smyth, 
p. . 

In Bengal the following information is published for the guidance of Police-officers : Causing 
attendance under this section does not amount to an arrest; and in no case can a Police-officer 
compel a witness by force to attend before him. A Police-officer may summon parties to a Police- 
station for the purpose of obtaining information from them ; but if the voluntary action of such 
parties is in any way interfered with, such interference would constitute an arrest. Instances have 
occurred when suspected parties have been summoned to a Police-station for inquiry and have been 
detained all night. Unless they remained voluntarily, such detention constitutes “an arrest.” 
Under the orders of Government, No. 6355, dated 13th November 1865, Police-officers, when causing 
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send immediate information to the head 


Rail employés, must 
the attendance before them of Y inlovéee See Bengal Police Manual, 2nd Edn., 


of the department under which such employés are serving. 
i a Towns.—This section does not apply to the Police in Calcutta and Bombay.—mp. 
, Nilmadhud Mitter, I. L. B. 15 Cal. 595. 


161. Any Police-officer making an investigation under this Chapter 
may examine orally any person supposed to be acquaint- 

of wit- 44 with the facts and circumstances of the case, and 

may reduce into writing any statement made by the 


person so examined. 

Such person shall be bound to answer truly all questions relating to such 
case put to him by such officer, other than questions the answers to which would 
have a tendency to expose him to a criminal charge or to a penalty or forfeiture. 


This section embodies the latter ons gs. 118, paras. 1 and 2 of s. 119 of Act X of 1872, insert- 
ing the word ‘truly’ in the last paragraph. 

. It was ruled by a Full Bench of the High oo ae ee oat SS. ae and foie 3 a ts 
1872 imposed no obligation upon a person examined by the Police under those sections to spe 
truth.— emp. v. Kassim Khan: Emp. v. Mussamut Dabee, 1. L. R. 7 Cal. 121: (8.C.) 8 C. L. R. 300. 
The Full Bench overruled the case of Queen v. Nimchand Mookerjee, 20 W. R. 41, and their decision 
is also directly opposed to a previous decision in the case of Juggernath Sahai, 8 CO. L. R. 236. Sec- 
tions 118 and 119, it was said, were merely intended to oblige persons to give such information as 
they can to the Police in answer to the questions which might be put to them.—Zmp. v. Kassim 
Khan, I. L. R. 7 Cal. 121; (S. C.) 8 C. L. R. 300. It will be observed that the decision of the Full 
Bench has been superseded by this section, which provides that a person examined under it shall 
be bound to answer truly all questions put to him. If he knowingly answers falsely, he commits 
the offence of giving false evidence, in a stage of a judicial proceeding, under s. 193 of the Indian 

hee as imp. v. Parshram Ray Sing, 1. L. R. 8 Bom. 216: Nathu Sheikh v. Emp., I. L. R. 
‘al. 405. 

Where a person is charged with giving false evidence upon an alternative charge on statement 
having been made to a Police-officer and the other when he was examined as a witness there can be 
no conviction, unless it be clearly proved by the evidence that the statement made to the Police-ofticer 
was a statement made in answer to questions put by the accused by the aeons Police-officer 
and also that the Police-officer was in fact making, an investigation under Whapter XI1V.—Zmp. 
v. Baikanta Bauri, I. L. R. 16 Cal. 349. 

It is not obligatory upon a Police-officer to reduce into writing any statements made to him dur- 
ing an investigation. here statements so made are reduced by him into writing, oral evidence of 
such statements is still admissible under s, 91 of the Evidence Act.—Reg. v. Uttamchand Kapur- 
chand, 11 Bom. H. C. R. 120. The Police are not to reduce to writing, or make witnesses sign 
statements, with a view to send in the papers as part of the record to be used as evidence.—Smyth, 
p. 85. They are not to record except for their own private information, and therefore not to form 

art of the record any statement or admission of guilt which may be made before them. If the 
olice persist in doing this, their charge sheets should be returned to them, and, ifnecessary, a 
report made to their superior authority.—Smyth, p. 85. 


In the case of Krishto Lall Nag, I. L. R. 10 Cal. 256, it was held, that statements of witnesses 
or confessions, taken at a Police investigation, are not, as far as their subject-matter is concerned, 
any more the property of the Police than tho property of the prisoners, and that a pleader was not 
guilty of misconduct in making use of copies of such documents for the benefit of his client when 

elivered to him by the client, however improperly the client may have become possessed of them, 
provided the pleader was neither party nor privy to the obtaining of them. In that case the accused, 
a pleader, was charged with having used copies of documents improperly obtained from the clerks 


in the Police Office. 


In giving evidence, a Police-officer may refresh his memory by referring to documents in which 
he has reduced into writing, under this section, statements of persons examined by him during an 
investigation ; but the documents themselves cannot be used as evidence (see s. 162), and a Judge 
should not read such documents to a jury in order to point out discrepancies between the evidence 
and previous statements of the witnesses.—Roghuni Singh v. Emp., I. L. R. 9 Cal. 455: (8S. ©.) 
11 0. L. R. 569. See In re Sheikh Dabu, 6 C. L. R. 47, and note +0 8. 154, supra. 


Statements of witnesses recorded by a Police-officer while making an investigation under this 
section form no portion of the Police-diary referred to under s. 172, post, and an accused person in 
his trial has a right to call for and inspect such statements sae cross-examine the witnesses 
thereon.—Bikao Khan v. Emp., I. L. R. 16 Cal. 610.—iIn re Mahomed Ali Hadji, 1. L. R. 16 Cal. 
612, note; In re Sheru Sha, decided by the Calcutta High Court, 29th March 1893 (not yet reported.) 
The statements of witnesses examined under this section are not the proceedings of a Police- 
officer.—In re Sheru Sha, Calcutta, 28th March, 1893,—and are not privileged although included 
amongst other things which properly form portion of the special diary made under s. 172, gost. 
It is not illegal, though unnecessary, for the Police-officer taking statements under s. 161 to 
obtain the signature of persons present to authenticate them.—Emp. v. Bhogwantia, I. L. R. 15 
All. 11, The statements need not be recorded in the form of alternate question and answer.—Jbvid. 
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Moreover, the statements are not evidence at any stage of a judicial inv tion, and accord- 

ingly the sanction of the Police-officer who recorded them is not necessary under 8. 195, post, to a 
rosecution for false statements made to him whether the charge be framed singly or in the alterna- 
ive.—Hmp. v. Iemal, I. L. R. 11 Bom. 659. 


162. No statement, other than a dying declaration, made by any person to 
Statements to Police 2% Yolice-officer in the course of an investigation under 
not to be signed or ad- this Chapter shall, if reduced to writing, be signed by 
mitted in evidence. the person making it, or shall [Act X of 1886, s. 6] be 


used as evidence against the accused. 
Nothing in this section shall be deemed to affect the provisions of section 
27 of the Indian Evidence Act, 1872. 


See s, 119, 

Oral evidence of the statements made and reduced into writing is not inadmissible under s. 91 
of the Evidence Act.-—Reg. v. Uttamchand Kapurchand, 11 Bom. H.C.R. 120. The writing 
itslf cannot be treated as part of the record, or used as evidence, for or against the accused.—Zmp. 
v. Sitaram Vithal, I. L. R. 11 Bom. 657: Lalji v. Emp., Punjab Rec., 1886, p. 26. See Bahawala, 
Punjab. Rec., 1886. p. 39,—but the Police-otlicer to whom the statements were made may use it for 
the purpose of refreshing his memory under s. 159 of the Evidence Act. Consequently, the person 
making the statements may be cross-examined about them, and with a view to impeach his credit, 
the Police-officer himself, or any other person in whose hearing the statements were made, can be 
examined on the point under s. 155 of the same Act.—Ibid: Roghuni Singh v. Emp., I. Ll. R. 9 
Oal. 455: (S. C.) 11 C. L. R. 569: Emp. v. Sitaram Vithal, I. L. R. 11 Bom. 657. 


So, in Reg. v. Uttamchand Kapurchand, 11 Bom. H. C. R. 120, it was decided that, when a 
witness comes forward at a trial, and makes a statement contradicting his statement previously 
made to the Police, the accused, or his pleader, is en!:tled to cross-examine him with respect to 
his former statement, and that the witness may be cor'{:adicted by calling the Police-#fficer before 
whom he made the statement, and the Police-officer may refresh his memory from his diary. The 
Court, in the case of Kalichurn Chunari, 10 C. L. R. 51: (8.C.) I. L. R. 8 Cal. 156, concurred 
in that decision, but held that the accused has no right to insist that a Police-diary, if not in Court, 
shall be sent for, or, if it be in Court, that it be referred to for the purpose of refreshing the memory 
of a Police-otlicer under examination. 

Where it appeared that but for the principal witness for the defence having been discredited 
by means of proof of a previous inconsistent statement m.de by the witness before the investigatin 
officer the accused would have been acquitted, it was held that this amounted toa using of suc 
statement against the accused within the meaning of s. 162.—Emp. v. Madho, I. L. R. 15 All. 25. 
See Kesar v. Emp., Punjab Rec., 1891, p. 12. 


By s. 155 of the Evidence Act, the credit of a witness may be impeached by proof of former 
statements inconsistent with any part of his evidence which is liable to be contradicted; and b 
8. 157, ‘‘in order to corroborate{ the testimony of a witness, any former statement made by suc 
witness relating to the same fact at or about the time when the fact took place, or before any 
authority legally competent to investigate the fact, may be proved.” 

A Police-officer, by whom a statement has been reduced to writing, may, while under examina- 
tion, refresh his memory by referring to the writing made by him.—Evidence Act, I of 1872, s. 159. 
See In re Sheikh Dabu, g C. L. R. 47: Enip. v. Setaram Vithal, 1. L. R. 11 Bom. 657. 


Section 121 of Act X of 1872 provMed that no Police-officer should record any statement, or any 
admission or confession of guilt, which might be made before him by a person accused of any offence: 
Provided that nothing should preclude a Police-oftticer from reducing such statement, or admission, 
or confession into writing for his own information or guidance, or from giving evidence of any 
dying declaration. 

ny such statement, or admission, or confession reduced into writing ought not to form part 
of the record to be sent to the Magistrate.— Smyth, p. 85. 


By s. 25 of the Evidence Act I of 1872, “no confession made to a Police-officer shall be proved 
8 against a person accused of any offence ;” and by s. 26, ‘‘no confession made by any person whilst 
he is in the custody of a Police-officer, unless it be made in the immediate presence of a Magistrates 
shall be proved as against such person:” ‘‘Provided that when any fact is deposed to as discovered in 
consequence of information received from a person accused of any offence in the custody of a Police- 
Officer, so much of such information, whethor it amounts to a confession or not, as relates distinctly 
to the fact thereby discovered, may be proved.”—Section 27. 

_B and R, accused of offences under s. 414 of the Penal Code, gave information to the Police, 
which led to the discovery of the stolen property. This information was to the effect, that they 
(the accused) had stolen a cow and calf, and sold them to a particular person at a particular place. 
A Full Bench (MaHMooD, J., dissenting) held, that s. 27 of the Evidence Act was a proviso not only 
to s. 26, but also to s. 25, and that, therefore, so much of the information given by the accused to 
the Police-officer, whether amounting to a confession or not, as related distinctly to the facts there- 
by discovered, might be proved.—Emp. v. Babu Lal, I. L. R. 6 All. 509 

No judicial officer, however, dealing with the provisions of s. 27 of the Evidence Act, should 
allow one word more to be deposed to by a Police-officer cietailing a statement made to him by an 
accused, in consequence of which he discovered a fact, than is absolutely necessary to show hew the 
fact that was discovered is connected with the accused, so as in itself to be a relevant fact against 
him. Section 27 is not intended to let in a confession generally.—Per STRAIGHT, J., Emp. v. 
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Babu Lal, 1. L. R. 6 All. 609, followed by Norris, J., in Adu Shikdar, I. L. R.11 Cal. 635, p. 641; 
see Emp. v. Pancham, I. L. R. 4 All. 198. 

The test of the admissibility under s. 27 of the Evidence Act of information received from an 
accused person in the custody of a Police-officer, whether amounting to a confession or not is :— 
‘was the fact discovered by reason of the information and how much of the information was the 
immediate cause of the fact discovered, and as such a relevant fact.”—-Emp. v. Commer Sahib, I. L. 
R. 12 Mad. 154; see Adu Shikdur v. Emp., 1. L. R. 11 Cal. 635: Emp. v. Pancham, I. L. R.,4 All. 
198, and Reg. v. Jora Hadji, 11 Bom. H. C. R. 242: Emp. v. Babu Lali, 1. L. R. 6 All. 509. In Emp. 
v. Kamualia, I. L. R. 10 Bom. 595, the accused were charged with the theft of some jwari. During the 
Police investigation paSy admitted before the Police that they had taken the grain and concealed it 
in a jar which they forthwith produced. The identity of the jwari recovered with that produced 
was not proved to the satisfaction of the Magistrate except by these admissions, and upon these 
admissions the accused were convicted of theft. It was held by the High Court that as tho prisoners 
themselves produced the jwari it was by their own act and not from any information given by them 
that the discovery took place, and that section 27 of the Evidence Act eonbeneny did not apply 
and that though the fact of the production of the property could be proved, the accompanying 
confession made to the Police was inadmissible in evidence. 


Statements made to Policco-officers as to the ownership of property, which is the subject-matter 
of proceedings against them, although inadmissible under ihe ‘vidence Act as evidence against 
them at the trial for the otfence with which they are charged, are admissible as evidence with regard 
to the ownership of the property in an inquiry held by the Magistrate under s. 523, post.—Emp. 
v. Tirbhovan Manekchand, I. L. R. 9 Bom. 131. 


In the case of Emp. v. Dabee Pershad, I. L. BR. 6 Cal. 530: (S.C.)7 C. L. R. 541, at the 
Criminal Sessions of the Calcutta High Court, PrRiInsEp, J., relying on the opinion expressed by 
PHEAR, J., in Reg. v. MucDonald, 10 B. L. R. Appx. 2, held, that an admission, not being a con- 
fession, of guilt made by an accused person to a Police-officer, was admissible in evidence. Such 
an admission, however, would not be admissible if made in the course of an investigation under 
this Chapter. Sce In the matter of Hiran Miya, 1C.L. R. 21: Reg. v. Hurribole Chunder Ghose, 
I, L. R. 1 Cal. 207: Emp. v. Rama Birapa, I. L. R. 3 Bom. 12: Reg. v. Jora Husji, 11 Bom. H. C. Rw 
442. See also Emp. v. Meher Ali Malick, I. L. R. 15 Cal. 589. 


In the case of Emp. v. Pandharinath, I. L. R. 6 Bom. 34, it was held, that a statement 
made to a Police-ofticer, while in the custody of the Police, although intended to be made in self- 
exculpation, might be nevertheless an admission of a criminating circumstance, and, if so, it could 
not, under ss. 25 and 26 of the Evidence Act, be proved against the accused. In that case, the ae- 
cused was charged, under ss. 467 and 471 of the Indian Penal Code, with having dishonestly used 
as genuine a forged cheque. MELVILL, J., in delivering the jud sment of the Court, suid: ‘‘ The 
witness No. 14, a Police-ofticer, says: ‘The accused was sent for and shown this cheque, and he 
said that one Kisan had given itto him. This was at the ferashkhana. He was in custody. Ac- 
cused said this after arrest.’ Tho statement of the prisoner that Kisan had given him the cheque 
was used by the prosecution as an admission by the prisoner that he had had possession of the 
cheque, and it was put to the jury as amounting to such an admission. It is contended that ss. 25 
and 26 of the Indian Evidence Act (I of 1872) prohibit such a use of such a statement when made 
to a Police-officer or bya person in custody of a Police-ofticer, and we have come to the conclusion 
that this contention is well founded.”—See remarks of WEsT, J., in the case of Emp. v. Daji Narsu, 
I. L. R. 6 Bom. 288, p. 291. 

Presidency Towns. --This section does not apply to the Police Calcutta and in Bombay.—Emp. 
v. Nilmadhub Mitter, I. L. R. 15 Cal. 595. 

Dying Declaration.—The dying statement of a deceased person must be taken in the presence of 
the accused. If it is not so taken, the writing cannot be acre eh to prove the statement made.—In re 
Samiruddin, I. L. R. 8 Cal. 211: (8.C.) 10 C. L. R. 11. The Chicf Court of the Punjab has held, 
that a dying declaration made by signs given in response to questions put is admissible in evidence ; 
but that in such a case it is essential iat the statement should be a true record of what actually 
took place, and should show on the face of it the questions put and the nature of the signs made in 
reply.—Batav. Emp., Punjab Rec., 1886, p. 2. Sees. 32 of the Evidence Actand Emp. v. Abdulluh, 
I. ee R. 7 All. (F.B.) 386. 

When any person whose evidence is essential to the conviction of a prisoner charged with the 
commission of a crime may be in imminent danger of dying before the case comes to trial, the depoxi- 
tion of the dying person should, if possible, be recorded in the presence of the accused or of attest- 
ing witnesses; and, in the event of his death, submitted at the trial with evidence of this fact.—C. O. 
No. 47, 31st July 1857; Wilkins, 2nd Edition, p. 9. The statement may be proved in the ordinary 
way by a person who heard it, and the writing may be used for the purpose of refreshing the memory 
ef oe who recorded the statement.—Hmp. v. Samiruddin, I. L. R. 8 Cal. 211: (8. C.) 10 


When a Police-officer, making inquiry in any case, has reason to believe that a person whose 
statement may have an important bearing on the case is in a dangerous state and likely to die be- 
fore the completion of the proceedings, or before his deposition can be taken on oath in presence of 
the accused before a Magistrate, he should be most careful first to ascertain, inthe presence of re- 
Tee witnesses, the apparently dying man’s impression of his own condition, and next, to take 

own his statement verbatim. See Instructions to Police-officers, Bengal Police Manual, p. 379. 


Magistrate” ins. 26 of the Evidence Act does not include the head of a village dischargin 
mag.sterial functions in the Presidency of Fort St. George, or in Burma or elsewhere, unless suc 
Pare tiles exercising the powers of a Magistrate under the Criminal Procedure Code— 

ct 0 » 8. de 
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163. No Police-officer or person in authority shall offer or make, or 
cause to be offered or made, any such inducement, 
threat or promise as is mentioned in the Indian Evi- 
dence Act, 1872, section 24. 


But no Police-officer or other person shall prevent, by any caution or 
otherwise, any person from making, in the course of any investigation under this 
Chapter, any statement which he may be disposed to make of his own free will. 


This section follows ss. 120 and 184 of Act X of 1872, specif ing particularly the inducement, 
threat or promise, the offer of which it is sought to prohibit. The latter part of the section is more 
general than the corresponding sections, in se far that it applies to any person, and is not confined 
to the person arrested, as under Act X of 1872, but is confined to investigations under this Chapter. 


Presidency Towns.— The*section does not apply to investigations by the Police in Calcutta and 
Bombay.—Emp. v. Nilmadhub Mitter, I. L. R. 15 Cal. 595. 


sae The Evidence Act (I of 1872) contains the following provisions as to confessions to Police- 
officers :— 

Section 24.—A confession made by an accused person is irrelevant in a criminal proceeding, if 
the making of the confession appears to the Court to have been cansed by any inducement, 
thieat or promise having reference to the charge against the accused person procecding from a 

erson in authority [as to who is a person in authority, see Rey. v. Navroji Dadabhai, 9 Bom. 
Fi. C. R. 358, and Emp. v. Mohun Lall, I. L. R. 4 All. 46) and sufficient, in the opinion of the 
Court, to give the accused person grounds which would appear to him reasonable for supposing 
that, by making it, he would gain any advantage or avoid any evil of-a temporal nature in refor- 
ence to the proceedings against him. (See Reg. v. Garner, 1 Denison’s Cr. Cas., Reserved, 329.) 

Section 25.—No confession made to a Police-officer shall be proved as against a person accused 
of any offence.—-See Emp. v. Mathews, I. L. R. 10 Cal. 1022; and cases cited in Emp. v. Meher Ali 
Mullick, I. L. R. 15 Cal. 589. 

Section 26.—No confession made by any person whilst he is in the custody of a Police-officer, 
unless it be made in the immediate presence of a Magistrate, shall be proved as against such person. 

Explanation.—In this section ‘‘ Magistrate ” does not include the head of a village dischargin 
magistorial functions in the Presidency of Fort of St. George or in Burma or elsewhere unless acl 
headman is a Magistrate exercising the powers of a Magistrate under the Code of Criminal Proce- 
dure, 1882 (Act III of 1891, s. 3.) (Sceas to proof of confessions made to Magistrates in Calcutta.— 
Emp. v. Nil Madhub Mitter, I. L. R. 15 Cal. 595) . 

Section 27.—Provided that when any fact is deposed to as discovered in consequence of infor- 
mation received from a person accused of any offence in the custody of a Police-officer, so much of 
such information, whether it amounts to a confession or not, as distinctly relates to the fact there 
py discovered, may be proved. See note to preceding section and ddu Shikdar v. Emp., I. L. R. 
11 Cal. 635, and Emp. v. Nana, I. L. R. 14 Bom. (F.B.) 260. 

Section 28.—If such a confession as is referred to in s. 24 is made after the impression caused by 
ey such inducement, threat or promise has, in the opinion of the Court, been fully removed, it is 
relevant. 


A confession, when fairly made, is not inadmissible as evidence, simply because at the time it 
was taken no formal accusation had been made against the party making it.—Queen v. Ram Churn 
Chamar, 4 W. R. Cr. 10. But where a disclosure or confession has been improperly obtained by a 
Police-otticer, no part of his evidence as to the discovery of facts made in consequence of such dis- 
closure or confession is legally admissible.—Queen v. Dhurum Dutt Ojha, 8 W. R. Cr.13. In that 
case the prisoners made a confession*on being told by the Police-officer that he would get them 
released if they spoke the truth. See Bishoo Manjee, 9 W. R. Cr. 16. 


With reference to s. 26 of the Evidence Act it has been held, that the mere standing-by of a 
Magistrate when confessions are being made to and recorded by the Police for their own purposes 
will not make these confessions evidence. But if the Magistrate is himself conducting the investi- 
gation, then, although the prisoner may bein the custody of the Police at the time, the prisoner 
Ga Pe en is liable to have that confession used against him.— Reg. v. Domun Kahar, 12 

- RK. Cr, 82. 

Extorting a confession by torture is punishable under ss. 331, 331, and 348, and extorting or 

attempting to extort a confession by criminal intimidation, under s. 506 of the Indian Penal Code. 


to be 


In Madras, the head of a village is a Magistrate within the meaning of this Act, and the con- 
fession of an accused person in the custody of the Police, if made in his presence, is admissible as 
evidence.—Mad. H. C. Pro., 14th February, 1860; Weir, p. 14; see Mad. H. C. Judgt., 18th Septem- 
ber, 1878; Weir, p. 15. So it was held that a village Magistrate was not a Police officer, and that a 
confession made to him was not inadmissible under s. 25 of the Evidence Act.--Emp. v. Sama Papi, 
I. L. R. 7 Mad. 287. : 

Whenever a confession or admission of guilt is made by any person in the presence of a Magis- 
trate so as to be admissible as evidence against such person, the Magistrate should specially record 
the circumstances under which the confession or admission of guilt was made, and in whose custody 
the person was at the time, and whether the confession or admission of guilt was freely or volun- 
tarily made.—Bom. H. C. Cir. 257. 


In the case of Queen v. Nabadwip Goswami, 1 B. L. R. O. Cr. 20, PEACOCK, C. J., with refer- 
ence to a statement made to a Police-constable when he arrested the prisoner, observed: ‘‘ The 
answer did not amount to a confession of guilt, but was a statement of facts which, if true, showed 
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that the prisoner was innocent. It is not a confession obtained under an inducement of hope or 
fear. The only objection to the statement being admissible as evidence is, that it was made in 
answer toa question put by the Police-ofticer. 

“The cases upon this subject in England are conflicting, but the later cases seem to show that 
statements made by a prisoner in answer to a question put by a Police-officer are admissible in 
evidence. In the case of Reg. v. Berreman, 6 Cox, C. C., 388, EkLE, C. J., refused to admit as 
evidence an answer given by a prisoner to a question put to him by a Magistrate; and a similar 
ruling by WILDE, C. J., is to be found in the case of Reg. v. Pettil, 4 Cox, C.C., 164. But in 
later case—Reg. v. Cheverton, 2 F. and F. 836,—ERLE, C.J., admitted as evidence against the 
prisoner a statement which she had made in auswer to questions put to her by a Police-officer. In 
that case it appeared that Baxter, the Police-otticer, had said to the prisoner—* You had better 
tell all about it, it will save trouble; and then pu certain questions to the prisoner, which she 
answered. It was held that the answers given to Baxter were inadmissible, because they had been 
made under the influence of something in the nature of a threat or inducement. Afterwards an- 
other policeman pat questions to the prisoner, which she answered, and it was objected that those 
answers were inadmissible as they had been made under the inducement held out by the former 
Police-officer. Erie, C. J., after consulting WIGHTMAN, J., admitted the statements made to the 
second Police-officer, holding, as I suppose, that the answers were not given in consequence of the 
inducement held out by the first officer. That is the distinct authority that statements made by a 
prisoner in answer to questions put py a Police-officer are admissible, and it may be remarked 
that in a case the answers were held to be admissible, although the prisoner had not been 
cautioned. 

“In the case of Rey. v. Mick, 3 F. and F., 822, it was held hy MELvor, J., that the confession 
made by a prisoner in answer to a question put to him by a Police-ofticer was admissible. MELLOR, 
J., in the case of Reg. v. Mick, to which I have referred, remarked, that many Judges would not 
receive the evidence, and that he highly disapproved of the course the Police had taken in asking 

uestions. 

aad Having these conflicting decisions before us, I should be disposed to act upon the decision in 
the case reserved, even if it were not borne out by every principle of common sense. If an induce- 
ment is held out toa prisoner to make a confession by telling him that he will be better off if he 
makes a confession, he may be induced, if hc knows that circumstances are strong to lead to a pre- 
sumption of guilt, to make a confession although he is iunocent. There may be reasonable grounds 
against the admission of such a confession, though perhaps it would be better to admit it and to 
leave those who have to determine as to the guilt or innocence of the prisoner to judge of the weight 
which ought to be attached to it. . . . Tcannot at all agree with the remarks of MELLOR, J., and in 
the expression of his disaproval of the conduct of the Police-oflicer in asking questions, provided he 
does not hold out hope or fear as an inducement to confess. 

‘Some cases have gone to the extent of saying that a statement is not admissible if it is obtained 
by telling the prisoner he had better tell the truth. For my own part T cannot sec any objection to 
telling every man that he had better tell the truth [see Amp. v. Uzeer, I, L. R. 10 Cal. 775), 
but that is very different from telling a man that he had better confess when you do not know 
whether he is innocent or guilty. Though it has been held, in some cases, that confessions obtained 
by asking questions are not admissible, and althongh law is said to be the perfection of reason, it 
has been distinctly ruled in England, and I believe without a dissentient voice, that confessions 
obtained by artifice or deception are admissible.” See Reg. v. Navroji Dadubhai, 9 Bom. 
H.C. R. 358: Emp. v. Mohan Lall, 1. L. R. 4 All. 46: Emp. v. Pandharinath, I. L. R. 6 Bom, 34. 


A confession rightly admitted in the first instance should be struck out if afterwards it is shown 
that it was made undor inducement, threat or promise—Rey. v. Garner, 1 Denison’s Cr. Cas., Re- 


served, 329. 
A statement by a prisoner admitting guilt, overheard by a policeman in an adj ining room, 


the prisoner being ignorant of the policeman’s vicinity, may be proved.—Reg. v. Sageena, 7 


W. R. Cr. 56. . 
In the case of Emp. v. Uzeer, I. L. R. 10 Cal. 775, where a Deputy Magistrate, before re- 


cording a confession, told the prisoner he had better tell the truth, it was held that the use of such 
language was calculated to hold out an inducement to the prisoner to confess, and that the con- 
fession taken was therefore inadmissible in cvidence. See Reg. v. Garner, 1 Denison’s Cr. Cas., 


Reserved, 329. 
Presidency Towns.—This section does not apply to the Police in Calcutta and Bombay.—mp. v. 
Nilmadhub Mitier, 1. L. R. 15 Cal. 595. 


164. Any Magistrate not being a Police-officer may record any state- 
ment or confession made to him in the course of an 
investigation under this Chapter, or at any time after- 
wards before the commencement of the inquiry or trial. 

Such statements shall be recorded in such of the manners hereinafter 

rescribed for recording evidence as is, in his opinion, best fitted for the cireum- 
stances of the case. Such confessions shall be recorded and signed in the manner 
provided in section 364, and shall then be forwarded to the Magistrate by whom 
the case is to be inquired into or tried. 

No Magistrate shall record any such confession unless, upon questioning the 

person making it, he has reason to believe that it was made voluntarily ; and 
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when he records oy confession, he shall make a memorandum at the foot of 
such record to the following effect :— 


“TI believe that this confession was voluntarily made. It was taken in my 
presence and hearing, and was read over to the person making it and admitted 
by him to be correct, and it contains a full and true account of the statement 


made by him. 
(Signed) A. B., 
Magistrate.” 


This section specially limits the powers which it gives to Magistrates who are not Police-officers, 
Accordingly, Police-officers having magisterial powers will not be competent to record statements 
or confessions under this section. See Queen v. Hurribole Chunder Ghose, I. L. R. 1 Cal. 207, 


Presidency Towns.—This section does not apply to the Police in Calentta and Bombay.—#mp. 
v. Nilmadhub Mitter, I. L. R. 15 Cal. 595. Accordingly in those towns if it appears that a confes- 
sion has been made to a Magistrate and that it was made voluntarily and the evidence of the 
Magistrate that such confession was made is admissible under s. 26 of the Evidence Act.—JIbid. 
Section 164 not applying, it is unnecessary that such confessions should be recorded. 


The section is precise as to the time up to which, in the course of proceedings, a statement or 
confession may be recorded ; it further provides, not that a confession shall be taken, but that it 
shall be recorded and signed. Like s. 122 of Act X of 1872, it contemplates and provides for cases 
in which confessions are recorded by a Magistrate other than the Magistrate by whom the case 
is to be inquired into. See Himp. v. Anuntram Singh, I. L. R. 5 Cal. (F. B.) 954: (S. ©.) 6 
C. L. R. 297: Emp. v. Yakub Khan, I. L. R. 5 All. 253: Queen v.Jetoo, 23 W. R. Cr. 16: In re 
Behari Hadji, 5 C. L. R., 238: Emp. v. Munnoo Panioli, 4 C. L. BR. 1387: (8. C.) [nomine] Emp. 
v. Mannoo Tamoolee, I. L. R. 4 Cal. 696: Reg. v. Shivya, I. L. R. 1 Bom, 219: Krishnomonee v. 
Emp., 6 C. L. R. 289. Accordingly, where it appeared that the Magistrate who recorded 
a confession was himself the Magistrate who conducted the inquiry preliminary to committal 
and had jurisdiction so to do, the Court refused, notwithstanding that the Magistrste had noted 
that the confession had been taken under s. 122 of Act X of 1872, t» treat the confession as taken 
under that section.—Hmp. v. Anuntram Singh, I. L. R. 5 Cal. (F. B.) 954: (8. C.)6C. L. R., 
207. Such a confession, 1t was held, must betreated as an examination under s. 193 of Act X of 
1872 (corresponding with s. 242 of this Act), notwithstanding that the prisoner might have been 
brought before the Magistrate before the conclusion of the Police investigation.—Jbid. To sucha 
confession the provisions of s. 346 of Act X of 1872 applied.—Jbid. The Full Bench in the last 
cited case distinguished the case of Emp. v. Mannoo Yamoolee, I. L. R. 4 Cal. 696: (S. O.) 
{nomine] Emp. v. Munnoo Panioli, 4 C. L. R. 137, where it appeared that though the Magistrate 
who recorded the confession subsequently conducted the preliminary inquiry, yet, at the time of 
recording the confession, he was outside the limits of his jurisdiction, and had no power to take up 
the preliminary inquiry. 

in In re Behari Haaji, 5 C. L. R. 238, it was held, that s. 122 of the former Code applied also 
to a confession made during or before the commencement of an investigation by the Police. See 
Schedule III (7), which gives power to a Magistrate of the third class to record confessions or state- 
ments during a Police investigation under this section. 


A Magistrate is prohibited from recording a confession until he has actually satisfied himself 
by questioning the person making it that it is voluntary.—See Jai Narayan v. Emp., 1. L. R. 17 
Cal. 862, p. 871, and he ought to be so satisfied before he proceeds to record the confession. 


‘Upon questioning the person’ making the confession, the Magistrate is only to put questions 
to the accused as to whether or not the confession was made voluntarily.—Reg. v. Bai Ratan, 10 
Bom. H. C. R. p. 175. 


While s. 122 of Act X of 1872 provided that confessions should be taken in the manner provided 

by s. 346 (corresponding with s. 364 of this Act), this section expressly provides that such confes- 

sions shall be recorded and signed. The reason for requiring the signature of the accused was 
robably to furnish a test whether the confession was voluntarily made and free from controlling 

influences and to afford him a locus pwenitentia—an ultimate opportunity before the final completion 

of he Bia a indicating that the confession was not voluntarily.—Reg. v. Bai Ratan, 10 Bom. 
» C. R. p. 170. 

In the case of Reg. v. Bai Ratan, 10 Bom. H. C. R. 166, a Full Bench of the High Court at 
Bombay held, that a confession recorded under s. 122 of Act X of 1872 was inadmissible in evidence 
unless signed or attested by the mark of the accused That case is now, as to this point, superseded 
by s. 533, infra. By that section it is expressly provided that where it appears in recording any 
statement or confession of an accused person under this section (164) or s. 364 (infra), that the pro- 
visions of such sections have not been fully complied with, evidence may, notwithstanding s. 91 
of the Evidence Act, I of 1872, be received that the accused duly qaade the statement recorded, 
prone the error has not injured the accused in his defence. The cases of Reg. v. Omriti Govinda, 

0 Bom. H.C. R. 497: Emp. v. Anuntram Singh, I. L. R. 5 Cal. (F. B.) 954: (8S. C.) 6 C. LL. BR. 
297 : Noshai Mistri v. Emp., 1. L. R. 5 Cal. 958: (S. C.) 6 C. L. R. 353: Emp. v. Mannoo Tamoolee, 
I. L. R. 4 Cal. 696: (S. G.) [nomine] Emp. v. Munnoo Panioli, 4 C. L. R. 137: Emp. v. Harikisto 
Biswas Bose, 5 C. L. R. 209, are also superseded on this point by s. 533. 


“‘In a recent case in Madras, PARKER, J., expressed an opinion that the provisions of s. 164 are 
imperative, and s. 533 will not render a confession admissible in evidence where no attempt has been 
made to conform to the provisions of the former section.—EZmg. v. Viran, 1. L. R. 9 Mad. 224, 
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There the Deputy Magistrate of Malabar, purporting to act under the provisions of the Mapilla Act 
(Madras Act, XX of 1859), recorded a statement in the nature of a confession made by V, who was 
under arrest on suspicion of being concerned in a Mapilla outrage. This statement, which was 
made in Malayalam, was recorded in English in the form of a narrative, and was signed by the 
Magistrate only. The same Magistrate shortly afterwards, igs aaa to act under the Code of 
Criminal Procedure, before any evidence was recorded against V, examined him as to this state- 
ment, which was read over and translated to him. In answer to questions, V admitted that he had 
made it voluntarily. This examination was recorded according to the provisions of s. 364 of the 
Code of Criminal Procedure. After other evidence was recorded, V rotracted his statement. He 
was committed to the Sessions, tried and convicted mainly on his own recorded statement and 
examination. 

The Deputy Magistrate was examined as a witness, and stated that the statement recorded by 
him was made by V, and was correctly recorded and was made voluntarily. 

It was held, that the record of the statement made by V to the Deputy Magistrate was not 
admissible in evidence against V. 

PARKER, J., also was of opinion that if the confessional statement of V was recorded by the 
Magistrate in his executive capacity, it was not receivable in evidence under s. 80 of the Evidence 
Act, and further, that the action of the Magistrate in examining V as to his confessional statement 
before there was any legal evidence on the record against him was illegal, and, therefore, the record 
of such examination could not be used in evidence against V, and inasmuch as the record of the 
statement of V was not admissible, secondary evidence thereof could not be given. 


Language.—Under s. 364, post, a confession is to be recorded in the language in which the ac- 
cused person is examined, or if that is not practicable in the language of the Court or in English. If 
it is impracticable that must be shown by the prosecution.—Jai Narayan v. Emp., I. L. R. 17 Cal. 
p. 870, per MACPHERSON and HILL, JJ. Where it was not shown to be impracticable and a confes- 
sion made ina vernacular language was recorded in English, PRINSEP and BEVERLEY, JJ., held that 
it might be presumed that the law was complied with and that the confession recorded in English was 

roperly recorded.—Foolchand v. Emp., I. L. R. 18 Cal. 549. In the case of Emp. v. Viran, I. L. R. 
5 ad. p. 240, however, BRANDT and PARKER, JJ., held that no presumption could arise that a 
confession was ‘‘ duly taken,” and taken according to law when on the face of it it appeared that it 
was not duly taken. In the case of #mp. v. Nilmadhub Mitter, I. L. R. 15 Cal, 595, the Full Bench 
expressed a doubt whether the provisions of s. 164 read with s. 364 would be complied with where 
answers made by an accused to a Magistrate in one language are taken down in another, unless it 
could be shown to be impracticable to have taken down the answers in the penetege A mbes they 

1 ie : 


were given, and whether the defect could be cured by s. 533.—See Titu Mya, : (F. B.) 
5.0) 7 a HS ds 618 (note) : Fekoo Mahto v. Emp., I. L. R. 14 Cal. 539: In re Bunshi Sheikh, 
e e ° a ° e 


In the case of Emp. v. Sagambur, 12 C. L. R. 120, the Court (MCDONELL and O’KINEALY, 
JJ.) expressed an opinion that an omission to record the questions put to an accused in taking his 
statement does not render such statement inadmissible. 


It seems that an accused person who refuses to sign a statement or confession made by him 
commits no offence punishable under s. 180 of the Indian Penal Code.—Emp. v. Sirsapa, I. L. R. 
4 Bom. 15—the provision that the accused shall sign the record being nothing more than a direction 
to the Magistrate or Sessions Judge as to the manner of recording such cxaminations, and 
in no way casts any obligation on the accused.—Ibid, ag? KEMBALL, J. See Rey. v. Bai Ratan, 10 
Bom. H. C. BR. 166: Reg. v. Apabin Kesu, 10 Bom. H. ©. R. 181: Reg. v. Shivya, I. L. BR. 1 Bom. 
219: and compare Emp. v. Ramanjiyya, 1. L. R. 2 Mad. 5. In the first of these cases, WEsT- 
RopPP, C. J., said :—‘‘ It seems to me of the essence of such confessions and statements that they 
should be voluntarily made, and that they cannot be considered as complete until signed by the 


accused person.” 
Chapter X XV deals with the recording of evidence, 


Where the statement or confession is made through an interpreter in a language other than 
that of the Court, it is not necessary that it should be recorded in that language. The language in 
which it is conveyed to the Court by the interpreter is the language in which it should be recorded. 

» v, Vaimbilee, I. L. R. 5 Cal. 826. 


Memorandum.—The memorandum to be made under this section is fuller than that required 
under the corresponding section of the former Code. The latter senten:e in the memorandum 
seems to have been inserted in accordance with the decision of the Bombay High Court in the case 
of Reg. v. Shivya, I, L. R. 1 Bom, 219. 


The Evidence Act, I of 1872, s. 80, provided that whenever any document is produced before 
any Court purporting to be a statement or confession by any prisoner or accused person taken in 
accordance with law, and purporting to be signed by any Judge or Magistrate, the Court shall pre- 
sume that thé document is genuine; that any statement as to the circumstances under which it 
was taken, purporting to be made by the person sgune it, is true; and that such statement or con- 
fession was duly taken.—See Emp. v. Viran, I. L.R. 9 Mad. 240 : Foolchand v. Emp., 1. L. R. 18 Cal. 
549: Emp. v. Sunder Singh, I. L. R. 12 All. 595. 

A confession does not become inadmissible, merely because the memorandum required by law 
to be attached thereto by the Magistrate taking it bas not been written in the exact form pre- 
scribed.—£mp. v. Bhairon Singh, I. ly. R. 3 All. 338, 


This section (164) authorizes a Magistrate to record the statement of a person who appears 
before him as a witness, as well as the statement or confession of a person accused of an offence.— 
Emp. v. Malka, I. L, R. 2 Bom. 643. 
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The practice of taking prisoners before a Magistrate not having jurisdiction in the case for the 
purpose of having a confession recorded is not generally desirable, but such a confession is legally 
admissible in evidence when duly proved.—Reg. v. Vahala Jetha, 7 Bom. H. C, R. Or. 56. : 

A confession made vy an accused person before a Magistrate who had jurisdiction to deal with 
the matter to which it related, might, it was held, be made the commencement of a trial or inquiry 
under Chap. XV of Act X of 1872 (Chap. XVIII of this Code), and be treated as a confession 
under s. 346 (s. 364 of this Code), whether or not the case was still under the investigation of the 
police.—Krishnomonee v. Emp., 6C. L. R. 289. 


It is not necessary for a Magistrate to caution a prisoner before reconaine a statement made by 
him.—Proceedings, 9th December 1869: 5 Mad. H. C. R. Appx. xi; Weir, p. 8 There is, however, 
nothing in the law to prevent a Magistrate] doing so. But where a Magistrate before recording a 
confession told the prisoner he had better tell the truth it was held that the use of such language 
was calculated to hold out an inducement to the prisoner to confess and that the confession taken 
was inadmissible.—Emp. v. Uzeer, I. L. R. 10 Cal. 775. See remarks of PEAcock, C. J., in Queen 
v. Nabadwip, 1 B. L. R. O. Cr. 20. 

The headman of a village, if a Magistrate and not also a Police-officer, is entitled to act under 
this scction.—Proceedings, 14th February 1869: 4 Mad. H. C. R. 2: Emp. v. Sami Papi, I. L. R. 
7 Mad. 287. 


See s. 346, infra. 


The following rule as to confessions is in force in Madras :— 

Whenever a Police-ofticer is about to depose to a confessional statement made by a prisoner to 
him while in his custody, he should be asked whether a Magistrate was present. If not, the con- 
fessional statememt is inadmissible, except so far as it relates to a fact discovered thereby.— Mad. 
H. C. Pro., 13th September 1864; Weir, p. 8. 


Joint Trials.—In the case of Emp. v. Daji Narsu, I. L. R. 6 Bom. 288, it was held, that to 
render the statement of one person tried ey with another for the same offence admissible, 
against that other, it was necessary that it should amount to a distinct confession of the offence 
charged. West, J., said :—‘‘ It is obvious that Govinda (one of the prisoners) did not intend to 
criminate himself. His intention is to exculpate himself and make Daji the murderer of Narsu. 
When a person admits guilt to the fullest extent and exposes himself to the pains and penalties 
provided for his guilt, there is a guarantee for his truth, and the Legislature provides (see s. 30 of 
the Evidence Act) that his statement may be considered against his fellow-prisoners charged with the 
same crime. By exculpating himself Govinda fails to provide this guarantee, and his statement 
must be set aside in weighing the evidence against Daji.” See Noor Bux Kazi v. Emp, 1. L. R. 
6 Cal. 279: (S. C.) 7 C. L. R. 385. 

The word ‘‘confession,” as used in the Evidence Act, must not be construed as including a mere 
inculpatory admission which falls short of being an admission of guilt.—Hmp. v. Jugrup, I. L. R. 
7 All. G47. Accordingly, unless the admission of a prisoner amounts to an admission of guilt, 
the statement made by him cannot be used against a co-prisoner.—Jbid. 

One prisoner cannot be convicted on the confession of another prisoner without further evi- 
dence in corroboration.—Hmp. v. Dosa Jeva, I, L. R.10 Bom. 231. Section 30 of the Evidence 
Act makes an exception, and its wording shows that the confession is merely to be an element in 
the consideration of the offence. Unless there is something more, a conviction upon it will still be 
a case of no evidence, and bad in law.— Mad. H.C. Pro., 24th January 1873; Weir, p. 9. 


A confessional statement made at the close of trial is not a plea of guilty upon whieh the Judge 
can record a finding without taking the verdict of the jury or the opinion of the assessors. After 
a prisoner has once claimed to be tried, all the evidence, including the prisoner’s admission, must 
be laid before them.—Mad. H.C. Pro. 12th November 1866: Weir. p. 8. 


The following form was prescribed in Bengal for recording confessions of accused persons, 
Such confessions, it was pointed out, should invariably be recorded in the printed forms (supplied 
by the Superintendent of Stationery) :— 

STATEMENT OF ACCUSED PERSON. 


The: statement-Olsisicscescieicsaastendsttinn sti eemeuanneeteecmacens p AGO: “DOME ca adaes bow aewleds aatundeas ees years, 
macle before ME...........cccceee ccc ccceccteeccnceceesuccccecececceeeees » Magistrate of the............ccccsceseeee class, 
bros wabaimarauinnde wane ceciees » ONG. teens: COBY Ol dan eax 188 :— 

WEY I G8 19% occas ren cts cent cn aocenaeseie: 5 “PNY TELNET’ S: MOANG BS oases aie syacasdwanadadanseWeennoun evaded ieadeeee dio ‘ 

Dam DY Cast@sencdiicoy5: oka csaseverg: MG. DY OCCU PATON so55 5 decese sc dequcesacveiiaens semayeal sen ta ahh bo haeeasnee Vegans 

My home is at Mouzah.....................000008 yA TNT AND: cose Sesiesindess Usetisues bantdoraeavia wh inn Gaoe hi aueoauaeted aus cay eis 

DD USCLIC Gi royeis ie ocid onthe icced ah Gat erkccs: © Lreside at .....cccccccceceeeeee 


(Signature or mark of accused.) 

The above statement was made in my presence and hearing, and contains accurately the whole 
of the statement made by the accused person. I believe that this confession was voluntarily made, 

(Signature of Magistrate.) 

—Cal. H.C. C. 0., No. 3 of 24th March 1880; Wilkins, p. 72. (See now memo. under this section.) 

Instructions regarding the Recording of Confessions.—It is desirable that Magistrates should act 
with deliberation in examining persons brought before them for the pupose of making confes- 
sions, and should, as far as possible, satisfy themselves that the confession is voluntary, and thia 
not merely from the declaration of the accused, but from an attentive observation of his demean- 
our.—Cal. H. C. C. O., No. 3 of 24th March 1880; Wilkins, p. 2. 

It is not proper to allow the Police-ofticer who brought the prisoner to be present while the 
confession is being recorded by a mohurir, and to suggest questions to be put to the confessing 
prisoner—Cal, H.C. C. O., No. 7 of 30th July 1873; Wilkinea, p. 2. 
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The following instructions have been issued by the Chief Court of the Punjab :— 

(a) Statements of accused persons recorded under ss. 346 (364) and 122 (164) of the Criminal 
Procedure fede (Act X of 1872) must, whenever practicable, be recorded in the language in which 
they are made. 

fr When such language is not the language in ordinary use in the district in which the Court 
is held as determined by the Local Government under s. 337 (556), or the language prescribed by an 
order under s. 335 (357), the record of the statement must, in all apealable cases, be translated into 
English, where the Sessions Judge or Magistrate ordinarily writes his proceedings in English, and 
translations must be authenticated by the signature of the translator, and also of the Judge-or 
Magistrate before whom the statement is made.—Punjab Gazetie, 1878, Part ITI, p. 519. 

Ns pe ewne rules, also, as to taking down confessions have been issued by the Chief Court of 
the Punjab -— 

(1.) Every Magistrate about to record a confession under s. 122 (164) of the Criminal Proce- 
dure Code (Act X of 1872) shall write, in the language in which he ordinarily writes his pucemonts 
in criminal prceedings, a brief memorandum of the inquiry made by him, and which he is by 
law iedith to make in order to ascertain that the accused person is acting voluntarily in making 
a confession. 

(2.) The statement shall be fully and accurately written down in the language in which it is made 
by the accused person, and if not written by the Magistrate with his own hand, the Magistrate shall, 
as the examination proceeds, make a memorandum of it in the vernacular of the district, or in 
English, with his own hand and under his own signature. 

(3.) The Magistrate shall only question the accused person so far as may be necessary to enable 
the Magistrate to understand what the accused person’s meaning is, Every question shall be written 
down in full, together with the answer. 

(4.) When the accused person has concluded his statement, the written record of his statement 
shall be read out to or shown to him by, or in the presence of, the Magistrate, and any explanations 
or sean to it made by the accused person shall be written down in the manner above pre- 
scribed. 

(5.) The Magistrate shall then desire the accused person to add his signature or mark. If the 
accused person decline to affix his signature or mark, the Magistrate shall state the fact, and the 
reasons, if any, assigned by the accused person for so declining. 

(6.) The Magistrate shall then certify, under his own hand, that the statement of the accused 
erson was made in his presence and in his hearing, and that the whole of the statement so made 
as been accurately recorded and attested (if such be the case) by the accused person, 

(7.) The Magistrate shall then add the memorandum prescribed by s. 122 (164), and his own 

signature and description in full. 

(8.) The Magistrate may state in writing any other circumstance attending the making or 
mecorag of the accused person’s statement. Any such statement made by the Magistrate, if not 
embodied in the certificate, must be separately signed by him. 

bah The record will then be forwarded to the Magistrate by whom the case is inquired into 
or tried. : 

(10.) In every case in which the record of a confession by an accused person taken under 
8. 122 is received by the Magistrate inquiring into or trying the case, the Mayistrate shall inquire 
from the accused person whether he made the statement purporting to have been made by him 
before the Magistrate from whom the record of the confession was received. The statement shall 
be shown or read to the accused person, and the fact noted by the Magistrate ; and the accused 
person’s answer to the question shall be recorded in full. 


DISTRICT. 
EN THE COURT. 08 wis tet eckedituoonceetustataduconatedunuisees : 
QUEEN-EMpPLO8S Vewicccccccccce ceeccecceenes 

The confession Of......cce.cceeccee cee ceeseeeeeeee teeeeeeuees 5 PAK OR: DY 163 si. ives sevens gsiodvevaumeseieaesieeeees , 
@ Magistrate Of the.....i.c.cccciecssscssccesessesacsasaeos evvsines Districts: “PRS ssuscsssnsceeestavaawenedericesiacceacins day 
Ohi sscinceien eeokeaey 188.... 

Memorandum of Inquiry. 
Mark or signature of accused..............cceecsssesseeceeeeesesens (DIONE O ) 5 teas. tanedattasvetercsavessalaiisaieyens 


; Magistrate, .........66: Class. 
Certified that the above confession was taken in my presence and hearing, and contains 
accurately the whole of the statement made by the accused [* and was attested by him as correct in 


my presence]. (Signed) 


I believe that this confession was voluntarily made. 


Magistrate, ....... coves ClQ8S. 
—Punjab Gazette, 1878, Part III, p. 272. (See now memo. under this section.) 


The following rules were passed by the Bombay High Court under s. 292 of Act X of 1872 :— 


It is not desirable that the Police-officer making an investigation under Chap. X of the Code 
of Criminal Procedure (Chap. XIV of this Act) should be present when confession is recorded 
under 8s. 122 (164) of the Code, nor should any Police-officer remain in the Magistrate’s Court 
except such as may be necessary to secure the safe custody of the accused person. nder the direo- 
tion contained in para. 6, page 27, of the High Court Circular Book, the Magistrate taking a 
confession should record whether the instructions contained in the present circular have been 











* To be omitted if such be not the case. 
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complied with. In all important criminal cases, and especially in cases of murder and dacoity, it is 
desirable that the Police-officer by whom the investigation has been conducted should be examined 
as @ witness in regard to the circumstances of the investigation. Each Police-officer should bring 
with him his diary and also the memorandum (tipun) of the statements taken down by him under 
s. 119 pice of the Code of Criminal Procedure. An extract from his diary should be invariably 
recorded in the case. The memorandum (tipun) should not be recorded, but should be used by 
the Police-officer to refresh his memory if he is questioned as to the statements made to him by the 
witnesses.—Bombay Gazette, 1881, p. 473. a ; 

A statement taken down in the course of a Police investigation by a third class Magistrate 
under s. 164 is not evidence in a stage of a judicial proceeding within the meaning of ss. 191 and 193 of 
the Indian Penal Code such that, when the statement is contradicted afterwards before a Magis- 
trate having jurisdiction, it will form a sufficient basis for an alternative charge of giving false 
evidence.—Emp. v. Bharma, 1. L. R. 11 Bom. 702. 


165. Whenever an officer in charge of a Police-station, or a Police- 

officer making an investigation, considers that the produc- 

Police- tion of any document or other thing is necessary to the 

conduct of an investigation into any offence which he 

is authorized to investigate, and there is reason to believe that a person to whom 

a summons or order under section 94 has been or might be issued will not or 

would not produce such document or other thing as directed in the summons or 

order, or when such document or other thing is not known to be in the possession 

of any person, such officer may search, or cause search to be made, for the same, 

in any place within the limits of the station of which he is in charge, or to which 
he is attached. 


Such officer shall, if practicable, conduct the search in person. 


If he is unable to conduct the seach in person, and there is no other per- 
son competent to make the search present at the time, he may require any officer 
subordinate to him to make the search, and he shall deliver to such subordinate 
officer an order in writing, specifying the document or other thing for which 
search is to be made, and the place to be searched ; and such subordinate officer 
may thereupon search for such thing in such place. 


The provisions of this Code as to search-warrants shall, so far as may be, 
apply to a search made under this section. 


Where the officer in charge of a Police-station, or officer making an investigation, is unable 
to conduct the search in person, a subordinate officer can only act under a written order, in which 
the thing for which the search is to be made and the place to be searched are specified. 

Search by night is not illegal, but when the search can be delayed without danger to the 
chance of recovering property, &c., it should be postponed.—Bengal Police Manual, p. 322. Except 
under special circumstances, the search must be made between sunrise and sunset. If, for special 
reason, a search be made between sunset and sunrise, such reason must be reported to the District 
Superintendent of Police for the inforfhation of the Magistrate having jurisdiction. If a search is 
required in any place within the limits of another station, it can only be made through the officer 
in charge of the latter, on the requisition, oral or written, of the former.—Bengal Police Manual, 
2nd Edition, p. 402. 


Under s. 12, Act V of 1861, it has been declared that the Extra Assistant Superintendents 
of Police, attached to a detective department, shall have the powers of officers in charge of Police- 
stations for the purpose of searching houses in each district where they may be employed. The 
Extra Assistants, while exercising these powers, can, under the terms of this section of the Crimi- 
nal Procedure Code, by written order in any particular case, direct the head constables of the detec- 
tive department, who are subordinate to them, to make,search in any house or place.—Govern- 
ment Order No. 4714, dated 27th July 1869 ; Bengal Police Manual, 2nd Edition, p. 402. 

Under s. 23 of Act V of 1861, it is lawful for every Police-otficer, for the purposes mentioned in 
that section, without a warrant to enter and sHeveCe any drinking shop, gaming-house or other place 
of resort of loose and disorderly characters ; and under s. 23 of Act Vil (B.C.) of 1864, any Police- 
officer may enter and inspect, at any time,by day or night, any salt works or any warehouse in which 
salt is stored. Section 153, supra, gives an officer in ohare of a Police-station power to enter any 

lace within the limits of the station for the purpose of inspecting weights and measures, See ss. 
—106, supra, as to search-warrants. 


Officers in charge of Police-stations may also institute searches—1st, for contraband salt, &c. 
(s. 28, Act VII (Ben.) of 1864; Act I (Mad.) of 1882, ss. 21, 23; Act VII (Bom.) of 1873, s. 8; Act 
XII of 1882, ss. 15, 18) : 2nd, for stamped paper not bearing the proper distinguishin mark, and not 
authenticated as having been purchased from Government (s. 7, Act XIX of 1858). Any Police- 
otticer above the rank of head constable, and head constables in charge of outposts of the lst and 
2nd grade, may institute searches for excisable articles liable to confiscation under the Excise Acts, 
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No Police-officer shall be compelled to say whence he got any information as to the commission 
of an offence.—Evidence Act, I of 1872, s. 125. 


Presidency Towns.—This section does not apply to the Police in Calcutta and Bombay.—£mp. v. 
Nilmadhubd Mitter, I. L. R. 15 Cal. 595. 


166. An officer in charge of a Police-station may require an officer in 
when officer incharge Charge of another Police-station, whether in the same or 
of Police-station may 2 different district, to cause a search to be made in any 
require another to issue place, in any case in which the former officer might 
Sonech Warrant: cause such search to be made within the limits of his 
own station. 


Such officer, on being so required, shall proceed according to the provisions 
of section 165, and shall forward the thing found, if any, to the officer at whose 
request the search was made. 


Presidency Towns.—This section does not apply to the Police in Calcutta and Bombay.—Emp. v. 
Nilmadhub Mitter, I. L. R. 15 Cal. 595. 


167. Whenever it appears that any investigation under this Chapter can- 
Procedure when in. 20t be completed within the period of twenty-four hours 
vestigation cannot be fixed by section 61, and there are grounds for believing 
completed in twenty- that the accusation is well founded, the officer in charge 
four pours of the Police-station shall forthwith transmit to the 
nearest Magistrate a copy of the entries in the diary hereinafter prescribed 
relating to the case, and shall at the same time forward the accused to such 
Magistrate. 

The Magistrate to whom an accused person is forwarded under this section 
may, whether he has or has not jurisdiction to try the case, from time to time 
authorize the detention of the accused in such custody as such Magistrate thinks 
fit, for a term not exceeding fifteen days. If he has not jurisdiction to try the 
case or commit it for trial, and considers further detention unnecessary, he may 
order the accused to be forwarded to a Magistrate having such jurisdiction. 


_A Magistrate authorizing under this section detention in the custody of the 
Police shall record his reasons for so doing. 


If such order be given by a Magistrate other than the District Magistrate 


or Subdivisional Magistrate, he shall forward a copy of his order, with his 


reasons for making it, to the Magistrate to whom he is immediately subordinate. 


Under s. 124 of Act X of 1872, the Police-officer was dirgcted, in cases where the investigation 
could not be completed in twenty-four hours, to forward the accused, with a statement of the 
offence for which he had been arrested, not to the nearest Mavistrate, but to the Magistrate having 
jurisdiction. Instead of the statement of the offence, a Police-otticer must now, in such circum. 
stances, transmit a copy of the entries in the diary directed to be kept under s. 172, infra. 


Magistrates of the third class, under their ordinary powers, have power to authorize detention 
of a person during a Police investigation under this section.—Sched. III (8). 


The intention of the Legislature is that an accused person should be brought before a Magis- 
trate competent to try or commit with as little delay as possible.-—Manikam v. Queen, I. L. R. 6 
Mad. 63. In proceedings before the Police under this Chapter the period of remand cannot exceed 
in all fifteen days, including one or more remands.—Emp. v Engadu, J. L. R. 11 Mad. 98. 


_While a case was being investigated under this Chapter by A, a Police-officer, T presented a 
petition to the Magistrate having jurisdiction to try the case, accusing W of being concerned in the 
commission of the offence, and prayed that he might be arrested and sent to the Police-officer in- 
vestigating the case. W was accordingly arrested and brought before the Magistrate, who, having 
examined on oath and taken W’s statement, made an order in the petition to the following effect : 

As no Police report has been made on this matter, and the petitioner only has presented this 
petition, ordered that aoe peers of W be sent to the District Superintendent of Police : and if a 
report of the matter be made, the case may be sent up according to rule with the papers.” In 
accordance with this order, W was taken to the District Superintendent of Police, and was sent 
by that officer to A. A negligently allowed W to escape, and was tried and convicted under s. 222 
of the Indian Penal Code, it being held that the order of the Magistrate might. be taken to have 
been passed under s. 167 of the Code, and therefore that W was lawfully committed to the custody 
of the Police, and that A was legally bound to retain him in custody until released therefrom by 
due course of law.—Eimp. v. Ashraf Ali, I. L. R. 6 All. 129, 
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Detention.—The retaining of a person in a particular place, or the compelling him to go in a 
particular direction, by force of an exterior will, overpowering or suppressing in any way his own 
voluntary action, 18 an Imprisonment on the part of the person exercising that exterior will.—Par- 
ankusam Narasaya Panitulu v. Stuart, 2 Mad. H. ©. R. 196. See Bird v. Jones, 7 Q. B. 742. In 
The Queenv. Behary Singh, 7W. R. Cr. 3, MARKBY, J., said :—‘‘ At the expiration of twenty-four 
hours, unless the special order of the Magistrate has been obtained, the prisoner must either be 
discharged or sent to the Magistrate, and any longer detention is absolutely unlawful. . . . . 
Though this is not so express upon the place as the time of confinement, it is perfectly clear that 
it was intended that where a Police-officer arrested any person, the prisoner should not be kept 
in confinement in any place which the subordinate officer might select, but that he should, if 
possible, be sent immediately to the Police-station and be placed in the custody of the officer in 
charge of the station, who is the person entrusted by the Act with the conduct of the inquiry” 
(p. 6). The time during which a person is kept in wrongful confinement is immaterial, except with 
reference to the extent of punishment of the person causing the wrongful continement.—Queen v. 


Suprosunno Ghosal, 6 W. R. Cr. 88. 
Wrongful confinement is punishable under s. 342 of the Penal Code. Section 340 of the same 


Code provides: ‘‘ Whoever wrongfully restrains any person in such a manner as to prevent that 
person from proceeding beyond certain circumscribing limits, is said ‘wrongfully to confine’ that 
person.” 


A Police-officer cannot be convicted under s. 29 of Act V of 1861 for detaining a person for over 
twenty-four hours, unless there has becn a continuous detention for over that period of time (Indro- 
bee Thaba, 1 W. BR. Cr. 5); but any continuous detention for over twenty-four hours is punishable 


under that section.—Bussoram Doss, 19 W. R. Cr. 36 

Under s. 344, infra, also, a Magistrate cannot remand an accused person to custody for more 
than fifteen days ata time. At the expiration of twenty-four hours from the time of arrest, the 
accused must be brought before a Magistrate, and then no remand without a hearing can last for 
a longer period than fifteen days.—Reg. v. Surkya Valad Dhaku, 5 Bom. H. C. R. Cr. 31. See 


the note to that section. 


See note to s. 61, supra. 
Presidency Towns.—This section does not apply to the Police in Calcutta and Bombay—Zmp. 
v. Nilmadhub Mitter, I. L. R. 15 Cal. 595. 


168. When any subordinate Police-officer has made any investigation 
Report of investiga. Under this Chapter, he shall report the result of such 
tion by subordinate investigation to the officer in charge of the Police- 
Police-officer. station. 
This section makes it imperative for a subordinate Police-officer, who has made an investigation 


under this Chapter, to report the result to the officer in charge of the Police-station. This was 
optional under the former Code, unless he were required by the officer in charge to submit a report. 


The evidence should be sent in as found, and not kept by the Police until they have made it all 
completo.— Queen v. Kodai Kahar, 5 W. R. Cr. 6. 

No Magistrate or Policc-ofticer shall be compelled to eee whence he got any information as to 
the commission of an offence. —Evidence Act, I of 1872, 8. 125. 


169. If, upon an investigation under this Chapter, it appears to the 
Release of accusea Officer in charge of the Police-station that there is not 
when evidence defi- sufficignt evidence or reasonable ground of suspicion to 
cient. justify the forwarding of the accused to a Magistrate, 
such officer shall, if such person is in custody, release him on his executing a 
bond, with or without sureties, as such officer may direct, to appear, if and when 
so required, before a Magistrate empowered to take cognizance of the offence 
on a Police report, and to try the accused or commit him for trial. 


Sections 62 and 63 of this Act provide for officers in charge of Police-stations reporting appre- 
hensions made without warrant within the limits of their respective stations, and for the discharge 


of persons arrested. 
Section 513, infra, provides that any person required by any Court or officer to execute a bond 


with or without sureties, may, in fieu of executing such bond, deposit a sum of money or Govern- 
ment promissory notes to such amount as the Court or officer may fix. 

The Magistrate ‘‘ empowered to take cognizance of the offence on a Police report” would be 
any Presidency Magistrate, District Magistrate, Sub-divisional Magistrate, or any other Magistrate 
specially empowered in that behalf.—S. 191, infra. 

If the Police-officer finds that there is not sufficient evidence to justify the transmission of the 
accused, he shall release him on bail or recognizance, and shall submit a report through the proper 
officer for the orders of the Magistrate having jurisdiction.—Smyth, p. 83. 

7 ee form of bond and bail-bond on a preliminary inquiry before a Policc-officer, see Sched. V, 
o. 25. 

Presidency Towns.—This section does not apply to the Police in Calcutta and Bombay.—Zmp. 

v. Nilmadhub Mitter, I. L. R. 15 Cal. 595. 
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170. 1f, upon an investigation under this Chapter, it apears to the officer 
Oase to be sent to in charge of the Police-station that there is sufficient 
Magistrate when evi- evidence or reasonable ground as aforesaid, such officer 
dence is sufficient. shall forward the accused under custody to a Magistrate 
empowered to take cognizance of the offence upon a Police report, and to try the 
accused or commit him for trial ; or, if the offence is bailable and the accused is 
able to give security, shall take security from him for his appearance before such 
Magistrate on a day fixed and for his attendance from day to day before such 
Magistrate until otherwise directed. 


When the officer in charge of a Police-station forwards an accused person 
toa Magistrate, or takes security for his appearance before such Magistrate 
under this section, he shall send to such Magistrate any weapon or other article 
which it may be necessary to produce before him, and shall require the com- 
plainant, if any, and so many of the persons who appear to al officer to be 
ucquainted with the circumstances of the case, as he may think necessary, to 
execute a bond to appear before the Magistrate and prosecute or give evidence 
(as the case may be) in the matter of the charge against the accused. 


If the Court of the District Magistrate or Sub-divisional Magistrate be men- 
tioned in the bond, such Court shall be held to include any Court to which such 
Magistrate may refer the case for inquiry or trial, provided reasonable notice of 
such reference be given to such complainant or persons. 


The day fixed under this section shall be the day whcreon the accused 
person is to appear, if security for his appearance has been taken, or the day on 
which he may be expected to arrive at the Court of the Magistrate, if he is to be 


forwarded in custody. 
The officer in whose presence the bond is executed shall deliver a cop 


thereof to one of the persons who executed it, and shall then send to the Magis- 
trate the original with his report. 


The Magistrate empowered to take cognizance of the offence on a Police report and to try or 
commit the offender for trial would be any Presidency Magistrate, District Magistrate, Subdivi. 
sional Magistrate, or any other Magistrate specially empowered in that behalf.—S. 191, infra. 


In a preliminary inquiry before a Magistrate, evidence should be sent in as found, and not kept 
by the Police until they havo made it all complete.— Queen v. Kodai Kahar, 5 W. R. Cr. 6. 

When a District Superintendent, on looking into the case, finds that any witnesses have been 
unnecessarily sent in, he will at once report the circumstance to the Magistrate, in order that the 
witnesses may be ecunne’ before the trial, should the Magistrate think proper. When such 
witnesses are dismissed, District abl ieetianaetil tls should inform the Police-officer who sent up the 
case, and point out the reasons of thcir not being required, thereby instructing him in his duty.— 
Bengal Police Manual, 2nd Edition, p 382. 

If, after investigation, the Police-officer finds sufficient evidence against the accused person, he 
must report the case to the Magistrate having jurisdiction.—Smyth, p. 84. 


As to the procedure on forfeiture of a bond, see ss. 514, 515, and 516, infra. 

Where a Magistrate thinks prone to escheat the recognizances of persons who have undertaken 
to appear to give evidence, and have failed, without just cause, to appear, and have thus created an 
obstruction to public justice, he rer to allow such persons an opportunity of justifying their 
default.—Queen v. Dassoo Manjee, 11 W. R. Cr. 39. 


The following rules for the payment of the expenses of accused persons and witnesses previous 
to trial are in force in the Punjab :— 

1. District Superintendents of Police receive a permanent advance from the treasury to 
supply the Police with the means of paying the diet of witnesses and prisoners, previous to a Police 
case being Jaunched in the Judicial Courts, and any other contingent expenditure which may have 
been incurred. ; 

2. The Police will provide for the diet of witnesses up to, and inclusive of, the day on which 
the charge sheet is handed over to the Judicial Court; and of the prisoner up to, and inclusive of, 
the day on which he is made over to the judicial lock-up. 

3. Atthe time of presenting the charge sheet, the Police will move the Judicial Officer to pass 
the sums disbursed by the Police in that particular case. The full sum advanced will always stand 
to the personal debit of the District Superintendent, who will make his own arrangements under 
departmental orders with his subordinates. 

4. Norunning accounts are to be allowed ; as the contingent bills of the Police are passed, they 
will receive the amount in full. 
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5 The Police will have nothing to do with the diet of witnesses or of defendants in cases 
which are instituted in the Judicial Court, on the petition of the parties or the motion of the Court. 
The agency of the Police may be used to summon such witnesses and defendants ; but if Ne ae eg 

o pay them.— 


are entitled to diet from Government, the Magistrate must direct his own nazir t 
Smyth, p. 122. 


; The Police-officer should bind the accused, the complainant, and his witnesses to appear 
before the Magistrate within a reasonable time. In the case of Queen v. Bheem Manjese, 6 W. BR. 
es it was held, that a Police-officer was not at liberty to bind witnesses over to appear a month 
after date. 


For form of bond to prosecute or give evidence, see Sched. V, No. 26. 


When an arrest is made by a private person, the Police-officer to whom he makes over the person 
arrested may search such person and place in safe custody all articles other than necessary wearing 
apparel found upon him.—S. 51, supra. See s. 53, supra, as to offensive weapons found upon & 
person arrested under Chap. V. 


Property transmitted to the Magistrate under this section is to be retained by the Police pend- 
ing the disposal of the case. When the case is decided, the property, if not returned to the owner, 
is to be made over to the nazir for safe custody. If itis of great value, and consists of bullion, coin 
or jewels, it should be made over to the treasurer.—Smyth, p. 88. 

Presidency Towns.—This section does not apply to the Police in Calcutta and Bombay.—Zmp. 
v. Nilmadhub Mitter, I. L. R. 15 Cal. 595. 


witnesses not to be re- the Court of the Magistrate shall be required to accom- 
quired to accompany pany a Police-officer, - 
Police-officer. ° : 
or shall be subjected to unnecessary restraint or 
Complainantsand wit- ‘nconvenience, or required to give any security for his 
nesses not to be sub- appearance other than his own bond : 
jected to restraint. = 
Provided that, if any complainant or witness refuses to attend or to execute 
a bond as directed in section 170, the officer in charge 
Recusant complainant of the Police-station may forward him under custody to 
or witness may be for- . . 2s 5 
added in oustody. the Magistrate, who may detain him in custody until he 
executes such bond, or until the hearing of the case is 


completed. 


Under the last clause of s. 130 of Act X of 1872, it was provided that no Police-officer should 
accompany the complainant or his witnesses on his or their way to the Court of the Magistrate. 
It scems to have been found that, in many jungly and uninhabited places, the complainant 
and his witnesses were often glad to avail chemaclves of the escort and protection of the Police, 
and accordingly the first clause of this section provides merely, that they shall not be required to 
accompany the Police, but there appears to be nothing in the section to prevent their doing so. 


Disobedience to the directions of this section with intent to cause injury to any person, or with 
the knowledge that it is likely to cause such injury, is punishable under s. 166 of the Indian Penal 


Code. 
Presidency Towns.—This section does not apply to the Police in Calcutta and Bombay.—Emp. 
v. Nilmadhub Mitter, I. U. R. 15 Cal. 595. 


172. Every Police-officer making an investigation under this Chapter 
shall day by day enter his proceedings in the investiga- 
tion in a diary, setting forth the time at which the 
information reached him, the time at which he began 

and closed his investigation, the place or places visited by him, and a statement 
of the circumstances ascertained through his investigation. 

Any Criminal Court may send for the Police-diaries of a case under inquiry 
or trial in such Court, and may use such diaries, not as evidence in the case, but 
to aid it in such inquiry or trial. Neither the accused nor his agents shall be 
entitled to call for such diaries, nor shall he or they be entitled to see them, 
merely because they are referred to by the Court ; but if they are used by the 
Police-officer who made them to refresh his memory, or if the Court uses them 
for the purpose of contradicting such Police-officer, the provisions of the Indian 
Evidence Act, 1872, section 161 or section 145, as the case may be, shall apply. 


This section does not apply to the Police in Calcutta and Bombay. But under s, 44 of Act V of 
1861, all Police-officers in charge of a Police-station are required to keep a diary, and the Magis- 
trate of the District is authorized to call for and inspect it. 


H, C CR P 8 
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Statements to Police.—Statements of witnesses recorded by a Police-officer while making an 
investigation under s. 161 form no portion of the Police-diaries referred to in this section, and an 
accused person on his trial has a right to call for and inspect such statements and cross-examine the 
witnesses thereon.—Bikao Khan v. Emp., I. L. R. 16 Cal. 610: In re Mohamed Ali Hadji, 1. L. R. 
16 Cal. 612, note. Although recorded in the special diary kept under s. 172 the statements are not 
privileged.—In re Sherw Sha, decided by the Calcutta High Court, 29th March 1893. Such 
netemens are not evidence at auy stage of a judicial investigation.—Emp. v. Jemal, 1. L. R. 11 

om. 659. 

Sections 161 and 145 of the Evidence Act, 1 of 1872, are as follows :— : 

Section 161.—Any writing referred to under the provisions of the two last preceding sections (as 
to refreshing memory) must be produced and shown to the adverse party if he requires it. Such 
porson may, if he pleases, cross-examine the witness thereupon. 

Section 145.—A witness may be cross-examined as to previous statements made by him in writing 
or reduced into writing, and relevant to matters in question without such writing being shown to 
him or being proved ; but if it is intended to contradict him by the writing, his attention must, 
before the Wea can be proved, be called to those parts of it which are to be used for the purpose 
of contradicting him. 

Sections 159 and 160 of the Evidence Act are also important. 

In giving evidence, a Police-officer may refresh his memory by referring to documents in which 
he has reduced into writing statements of persons examined by him during an investigation, but the 
documents themsclves cannot be read as evidence; and a Judge cannot read such documents to a 
jury in order to point out the discrepancies between the evidence and previous statements of the 
witnesses.—Roghuni Singh v. Emp., I. L. R.9 Cal. 455. 

A prisoner has no right to insist that a Police-diary, if not in Court, shall be sent for, or, if it 
be in Court, that it be referred to for the purpose of refreshing the the memory of a Police-officer 
under examination. The right is the right of the Court.—Jn re Kali Charn Chunari, 10C. L. R. 
ol: (8S. C.) I. L. R. 8 Cal. 154. In that case, WILSON, J., remarked: ‘‘I know of no authority for 
saying that a witness can be compelled to refresh his memory from any document, unless the docu- 
ment is either in the possession of the party who desires to put it to the witness, or is at least such 
as he can insist on having produced.” 


A Police-officer making an investigation is bound to record his pierce ne day by day ina 
diary. The Magistrate of the District should see that the diary is regularly kept up, and that 
each day’s diary has been forwarded to, and has regularly reached, the District Superintendent in 
course of post, this being the only security against the contents being ante-dated.— Smyth, p. 84. 
See Police Rules in the Punjab, dated 13th February 1885.--Punjab Rec., 1885, Police Cir., p. 3. 
See further as to the duties of Magistratesin supervising the Police.—Jbid. 


See notes to ss. 154 and 169, ante. 


Presidency Town.—This section does not apply to the Police in Calcutta and Bombay.—E£mp. 
v. Nilmadhub Mitter, I. L. R. 15 Cal. 595. 


173. Every investigation under this Chapter shall be completed without 
Report of Police-ofi- unnecessary delay, and, as soon as it is completed, the 
cer. officer in charge of the Police-station shall forward to a 
Magistrate empowered to take cognizance of the offence on a Police report, a 
report in the form prescribed by the Local Government, setting forth the names 
of the parties, the nature of the information, and the names of the persons who 
appear to be acquainted with the circumstances of the case, and stating whether 
the accused person has been forwarded in custody, or has been released on his 
bond, and, if so, whether with or without sureties. 

“Where a superior officer of Police has been appointed under section 158, 
the report shall, in any cases in which the Local Government by general or spe- 
cial order so directs, be submitted through that officer, and he may, pending the 
orders of the Magistrate, direct the officer in charge of the Police-station to 
make further investigation.” [Act X of 1886, s. 7.] 


Whenever it appears from a report forwarded under this section that the 
accused has been released on his bond, the Magistrate shall make such order for 
the discharge of such bond or otherwise as he thinks fit. 

The amendment by Act X of 1886 gets rid of what seemed to be a conflict between this section 


and 8. 158, supra, as to whether a report should be submitted through a superior officer. The matter 
is now left to the Local Government. 


See also ss. 51 and 53, supra. 
For form of report of investigation in Burma, see Burma Gazette, 1873, Part II, p. 7. 


Presidency Towns.—This section does not apply to the Police in Calcutta and Bombay.—Z£mp. 
v. Nilmadhub Mitter, I. L. R. 15 Cal. 595, 
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Police to inquire and 174. Every officer in charge of a Police-station, 
report on suicide, &s. = on receiving information that a person— 


(a) has committed suicide, or 

(6) has been killed by another, or by an animal, or by machinery, or by an 
accident, or 

(c) has died under circumstances raising a reasonable suspicion that some 
other pe has committed an offence, 

shall immediately give intimation thereof to the nearest Magistrate empower- 
ed to hold inquests, and, unless otherwise directed by any rule prescribed by the 
Local Government or by any general or special order of the District or Subdivi- 
sional Magistrate, shall proceed to the place where the body of such deceased 
person is, and there, in the presence of two or more respectable inhabitants of 
the neighbourhood, shall make an investigation and draw upa report of the 
apparent cause of death, describing such wounds, fractures, bruises and other 
marks of injury as may be found on the body, and stating in what manner, or by 
what weapon or instrument (if any), such marks appear to have been inflicted. 


The report shall be signed by such Police-officer and other persons, or by so 
many of them as concur therein, and shall be forthwith forwarded to the District 
Magistrate or the Subdivisional Magistrate. 

When there is any doubt regarding the cause of death, or when for any 
other reason the Police-officer considers it expedient so to do, he shall, subject 
to such rules as the Local Government may prescribe in this behalf, fofward the 
body, with a view to its being examined, to the nearest Civil Surgeon, or other 
medical officer appointed in this behalf by the Local Government, if the state 
of the weather and the distance admit of its being so forwarded without risk of 
such putrefaction on the road as would render such examination useless. 


_ In the Presidencies of Fort St. George and Bombay investigations under 
this section may be made by the Head of the village, who shall then report the 
result to the nearest Magistrate authorized to hold inquests. 


The following Magistrates are empowered to hold inquests,—namely, any 
District Magistrate or Subdivisional Magistrate, and any Magistrate specially 
empowered in this behalf by the Local Government or the District Magistrate. 


This Chapter generally does not apply to the Police in Calcutta and Bombay. Formerly it 
applied to the Police in the town of Madras. Now, however, by Act V of 1889 (an Act to abolish 
the office of Coroner in Madras,) sections 174, 175 and 176 of the Code in their application to the 
area comprised within the local limits of the ordinary original civil jurisdiction of the High Court 
of Judicature at Madras, are to be read as follows, namely :-— 

174, ‘‘(1) An officer in charge of a Police-station, on receiving information that a person— 

(a) has committed suicide, or ; : 
(2? has been killed by another, or by an animal, or by machinery, or by an accident, or 
c) has died under circumstances raising o reasonable suspicion that some other person has 
committed an offence, . 
shall immediately give intimation thereof to the Commissioner of Police and, in the absence of any 
rule or order under the next following section to the contrary, proceed to the place where the body 
of such deceased person is, and there, in the presence of five or more respectable inhabitants of the 
neighbourhood, make an investigation, and draw up a report of the apparent cause of death, de- 
scribing such wounds, fractures, bruiscs and other marks of injury as aay be found on the body, 
aa gra g i: what manner, or by what weapon or instrument (if any), such marks appear to have 
een inflicted. ; 

‘*(2) Tho report shall be signed by such Police-officer and other persons, or by so many of them 
as concur therein, and shall be forthwith forwarded to the office of the Commissioner of Police, 

**(3) In any of the following cases, namely :— ; 

(a) in any case in which the Local Government may by rule so require, ; 
(b) in any case in which death appears to have been caused by violence or there is any 
doubt regarding the cause of death, ; 
(c) in any other case in which the Police- officer considers it expedient so to do, 
e shall cause the body to be examined by a medical officer appointed in this behalf by the Local 
overnment. . 

‘*(4) The Police-officer may, by order in writing, summon five or more persons as aforesaid for 
the purpose of the investigation under this section, and any other person who appears to be ac: 
quain with the facts of the case. Every person so summoned shall be bound to attend and to 
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answer truly all questions other than questions the answers to which would have a tendency to 
expose him to a criminal charge or to a penalty or forfeiture. __ 

(5) If the facts do not disclose a cognizable offence to which section 170 applies, such persons 
shall not be required by the Police-officer to attend a Magistrate’s Court, 

“©175. (1) ‘The Local Government may make rules, and the Commissioner of Police may from 
time to time make general or special orders consistent with those rules, defining-— ee 

(a) the circumstances in which an officer in charge of a Police-station, after giving intima- 
tion to the Commissioner of Police of any such event as is mentioned in clause (a), 
clause (b) or clause (c) of sub-section (1) of the last foregoing section, is not to proceed to 
discharge any of the further functions of such an officer under that section, an 
(6) the circumstances in which, and in such circumstances the authority by whom, those 
further functions are to be discharged. ; 

(2) The authority to whom the discharge of such further functions may be entrusted by rules 
or orders under sub-section (1) may be the Commissioner of Police or any of his Deputies or Assist- 
ants or any other Police-officer of rank not below that of Inspector, and such authorit , in discharge 
of those functions, may exercise any of the powers and shall perform the duties which, but for such 
rules or orders, might be exercised and should be performed by the officer in charge of the Police- 
station. 

“176. (1) The Chief Presidency Magistrate, or such other Presidency Magistrate as the Chief 
Presidency Magistrate may depute in this behalf, shall, when any person dies while in the custody 
of the Police or in prison, and may in any other case mentioned in section 174, sub-section (1), 
clause (a), clause (b) or clause (c), hold an inquiry into the cause of death, either instead of, or in 
addition to, the investigation under either of the two last foregoing sections ; and, where he does go, 
he shall have all the powers in conducting it which he would have in holding an inquiry into an 
offence, and shall record any evidence taken by him in the course of the inquiry as nearly as may be 
in the manner prescribed in section 362. : ; 

““(2) Whenever the Commissioner of Police or a Presidency Magistrate considers it expedient, 
for the discovery of the cause of the death of a deceased person whose body has been interred, 
that an examination should be made of the dead body, such Commissioner or Magistrate, as the 
case may be, may cause the body to be disinterred and examined.” 


Every village headman, village watchman, village Police-officer, owner or occupier of land, or 
the agent of such ocenpier, and every officer employed in the collection of revenue or rent of land, 
on the part of Government or the Court. of Wards, shall forthwith communicate to the nearest 
Magistrate, or to the officer in charge of the nearest Police-station, whichever is nearer, any in- 
formation which he may obtain respecting the occurrence of any sudden or unnatural death under 
suspicious circumstances.—S. 45, supra. 


For the rules as to post-mortem examinations, see Bengal Police Circulars, 1870, pp. 59—62. 
The following circular has been issued with regard to inquiries into cases of unnatural death :— 


The Lientenant-Governor does not think that special diaries are intended or necessary in all 
cases of a peu into unnatural deaths. The report prescribed in s, 133 of the Criminal Procedure 
Oode (s. 174 of this Act) is very much the same in character as the special diary of 8.126. If the 
Police-officers investigating see reason to suspect crime, the inquiry becomes one under s. 126, and 
special diaries become, as a matter of course, neccessary ; but, in ordinary cases, in which the in- 
quiry is made and completed in a few hours, there seems to be no necessity for reporting the facts, 
first ina special diary, and then in the report prescribed by s. 133. When, however, the inquiry 
is prolonged, or lasts over more than one day, the diary should be sent to inform the District 
Superintendent and Magistrate of what is going on. 

2. The Lieutenant-Governor would, therefore, rule, that in cases of any complexity, or in 
which the inquiry lasts over one day, or in which crime is suspected, special diarics should be sent 
in anticipation of the final report, which will be made unrler s. 127 if a crime is dctected, and 
under s. 133 (s. 174) if the death is from accident or natural causes. It is to be understood that, 
jn the Station-diary, everything done by the Police will be entered. The above orders apply only 
40 the copies or special diaries sent in to head-quarters.— Bengal Police Circular, 1872, p. 107, 

In Madras, all commissioned medical officers, all warrant medical officers, and all hospital 
assistant medical officers were authorized to examine bodies forwarded to them for that purpose 
under the provisions of the corresponding section of Act X of 1872.—WNotification, December 11th, 
1874 ; Madras Ciuzette, 1874, p. 1834. 

The hospital assistants in charge of the dispensaries at Supa, Halial, Yelapur, Mundagod, and 
Honore have been appointed medical officers to conduct post-mortem cxaminations.—Bombay 
Gazette, 1874, p. 338. 

For the rules for the guidance of medical officers in Bombay in conducting post-mortem exami- 
nations, and examining wounded persons, see Circular No. 1353 of 23rd April 1868 ; Bombay 
‘Gazette, 1873, p. 947. 

For the rules with reference to post-mortem and medico-legal examinations in force in the 
Punjab, see Punjab Gazette, 9th July 1874, Part ITT, p. 274, and Punjab Gazette, 1883, p. 52. 


Presidency Towns.—This section does not apply to the Police in Calcutta and Bombay.—Emp. 
v. Wilmadhub Mitter, 1. L, R. 15 Cal. 595. mbay.— Emp 


175. An officer in charge of a Police-station may, by order in writing: 
summon two or more persons as aforesaid for the pur- 

Power to summon f th =i ae a ae 
Saneone: pose of the said investigation, and any other person 
; who appears to be acquainted with the facts of the case. 
Every person so summoned shall be bound to attend and to auswer truly all 
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questions, other than questions the answers to which would have a tendency to 
expose him to a criminal charge, or to a penalty or forfeiture. 

If the facts do not disclose a cognizable offence to which section 170 
applies, such persons shall not be required by the Police-officer to attend a 
Magistrate’s Court. 

Formerly this section did_ not apply to the Police in the town of Madras. Now in its applica- 
tion to the area comprised within the local limits of the ordinary original Civil jurisdiction of the 
High Court at Madras it is to be read as follows, viz. :— 

‘175, (1) The Local Government may make rules, and the Commissioner of Police may from 
time to time make general or special orders consistent with those rules, defining— 

(a) the circumstances in which an officer in charge of a Police-station, after giving intima- 
tion to the Commissioner of Police of any such event as is mentioned in clause (a), clause 
(b) or clause (c) of sub-section (1) of the last foregoing section, is not to proceed to dis- 
charge any of the further functions of such an offiver under that section, and 

(b) the circumstances in which, and in such circumstances the authority by whom, those 
further functions are to be discharged. 

(2) The authority to whom the discharge of such further functions may be entrusted by rules 
or orders under sub-section (1) may be the Commissioner of Police or any of his Deputies or Assist- 
ants or any other Police- officer of rank not below that of Inspector, and such authority, in dis- 
charge of those functions, may exercise any of the powers and shall perform the duties which, 
but for such rules or orders, might be exercised and should be performed by the officer in charge 
of the Police-station.—Act V of 1889, s. 4 (2). 

The order in writing may be in a prescribed form and lithographed.— Smyth, p. 85. 

The issuing of a warrant or symmons_ properly so called in criminal cases is the prerogative of 
the Magistrate only, and no writ froma Police-officer as such is to bear cither of these designa- 
tions.—Jbid. 

Non-attendance in obedience to an order under this section is punishable under s. 174; and 
refusal to answer questions, other than questions tending to criminate, under s. 179 of the Indian 


Penal Code. aes 
If a person knowingly answers falsely, he commits the offence of giving false evidence in a 


stage of a judicial proceeding under s. 193 of the Indian Penal Code.—imyp. v. Parshram Ray 
Singh, I. L. R. 8 Bom. 216: Nathu Sheikh v. Emp., I. L. R. 10 Cal. 405. 


Presidency Towns.—This section docs not apply to the Police in Calcutta and Bombay.—Emp. 
v. Nilmadhub Mitter, I. L. R. 15 Cal. 595. 


176. When any person dies while in the custody of the Police, the 
nearest Magistrate empowered to hold inquests shall, 
and, in any other case mentioned in section 174, clauses 
(a), (0), and (ec), any Magistrate so empowered may 

hold an inquiry into the cause of death, either instead of, or in addition to, the 
investigation held by the Police-officer ; and, if he does so, he shall have all the 
powers in conducting it which he would have in holding an inquiry into an 
offence. The Magistrate holding such an inquiry shall record the evidence taken 
by him in connection therewith in any of the manners hereinafter prescribed, 

according to the circumstances of the case. 
Whenever such Mavistrate considers it expedient to make an examination of 
the dead body of any person who has been already in- 
disinter tarred, in order to discover the cause of his death, the 
Magistrate may cause the body to be disinterred and 

examined. 


Under s. 135 of Act X of 1872, with the first part of which this section corresponds generally, 
the nearest Magistrate duly authorized under that Act to inquire into the cause of death was em- 
powered to act. This section provides that, except in the case of a person dying while in the custo- 
dy of the Police, not only the nearest Magistrate empowered to hold inquests, but any Magistrate 
so empowered, shall make inquiry into the cause of death. 

he last para. of this section is new. See the Coroners’ Act, IV of 1871, s. 11, amended by 
Act V «af 1889. 

Madras :—Formerly the section did not apply to the Police in the town of Madras. =) 

Now in its Sop icaion to the area comprised within the local limits of the ordinary original 
civil jurisdiction of the gis Court at Madras, it shall be read as follws, viz :— | : 

“176. (1) The Chief Presidency Magistrate, or such other Presidency Magistrate as the Chief 
Presidency Magistrate may depute in this behalf, shall, when any person dies while in the custody 
of the Police or in prison, and may in any other case mentioned in section 174, sub-section (1), clause 
(a), clause (0) or clause (c), hold an manny into the cause of death, either instead of, or in addition 
to, the investigation under either of the two last foregoing sections ; and, where he does £0, he shall 
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have all the powers in conducting it which he would have in holding an inquiry into an offence, 
and shall record any evidence taken by him in the course of the inquiry as nearly as may be in the 
manner prescribed in section 362. 

‘¢(2) Whenever the Commissioner of Police or a Presidency Magistrate considers it expedient, 
for the discovery of the cause of the death of a deceased person whose body has been interred, that 
an examination should be made of the dead body, such Commissioner or Magistrate, as the case may 
be, may cause the body to be disinterred and examined.”—Act V of 1889, s. 4 (2). 


Asin s. 135 of Act X of 1872, there is nothing in section 176 of this Code requiring the Magis- 
trate, who holds an inquiry, to draw up a report, embodying the result of the inquiry, and submit 
the same to the Magistrate of the district.—In re Troylokanath Biswas, 1. L. R. 3 Oal, 742: (8. 0.) 
3 0. L. R. 59. Where such a report is made, it is not a judicial proceeding, and therefore the High 
Court, it was held, under s. 299 of Act X of 1872, had no power to send for it.—JZbid. 


Proceedings under this section, it is now declared by s. 435, infra, are not proceedings within 
the meaning of that section. 


Presidency Towns.—This section does not apply to the Police in Calcutta and Bombay.—Emp. v. 
Nilmadhub Mitter, 15 Cal. 595. 


PART VI. 


PROCEEDINGS IN PROSECUTIONS, 


CHAPTER XV. 


-OF THE JURISDICTION OF THE CRIMINAL CouRTS IN INQUIRIES 
AND TRIALS.* 


A.—Place of Inquiry or Trial. 


177. Every offence shall ordinarily be inquired into and tried by a Court 
Ordinary place of in- within the local limits of whose jurisdiction it was com- 
quiry and trial. mitted. 


See s. 63, para. 1, of Act X of 1872, which provided that every offence, if triable by a Magis- 
trate, should be tried in the district in which it was committed. See also s. 18, para 1, of Act IV of 
1877. Nothing, however, in this Code affects any special jurisdiction conferred.--S.1, supra. See 
8. O31, post. 

Section 101 of the Mutiny Act does not deprive the Criminal Courts of jurisdiction over 
British soldiers committing offences within the territorial limits of such Courts, nor render the 
exercise of their jurisdiction dependent upon the sanction of the Commander-in-Chief. It is 
tas permissive of a military trial being held.—Jn re Felix Maguire, 4 C. L. R. 432: (8. C.) 
I. L. R. 5 Cal. 124. a 

This section does not apply to an application for maintenance.—Hildephonsus v. Malone, Pun- 
jab Rec., 1885, p. 26. 

See s. 549, post. 

An order of a Magistrate committing a case to the Court of Sessions, it was held, is an order 
of a Criminal Court within the meaning of s. 531, post; and if such order, contrary to the require- 
ments of this section, directs the commitment to be made to a Court of Sessions, which has no 
territorial jurisdiction, it is not to be set aside unless it appears that the error occasioned a failure 
a4 ee. v. Thaker, I. L. R. 8 Bom. 312. See Emp. v. Mangal Tekchand, I. L. R. 10 

om. 274, 


178. Notwithstanding anything contained in section 177, the Local 
Power to order cases (O0vernment may direct that any cases or class of cases 


to be tried in different committed for trial in any district may be tried in any 
Sessions Divisions, Sessions Division : 








* Under s. 156, supra, (which does not apply to the Police in Calcutta or Bombay—Zmp. v. Nilmadhub 
Mitier, qT, L, R. 15 Cal. 595,) pc officer in charge of a Police-station may, without the cider of a Magis- 
trate, investigate any cognizable case which a Court having jurisdiction over the local area within the 
limits of such station would have power to inquire into or try under the provisions of this Chapter 
ee the placo of inquiry or trial, 

But no proceeding of a olice-officer in any such case shall at an ee be called in question on the 
ground that the case was one which such officer was not empowered cade is section to investigate. 
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_ Provided that such direction be not repugnant to any direction previously 
issued under the twenty-fourth and twenty-fifth of Victoria, chapter 104, section 
15, or under this Code, section 526. 


The Local Government has no power under this section to transfer for trial to the Court of a 
Commissioner a criminal case duly committed for trial to the Court of the Recorder of Rangoon ; 
but it has power to transfer a case from the District of Rangoon to the Sessions Division of Pegu.— 
Emp. v. Nga Tha Moung, I. L. R. 10 Cal. 643. 


As to power of a High Court to transfer cases, see ss. 267 and 526, 


179. When a person is accused of the commission of any offence by 

Acusca ievieindies Teme! anything which has been done, and of any 

trict where act is done, Consequence which has ensued, such offence ape be in- 
i 


or where consequence quired into or tried by a Court within the local limits of 
ensues. whose jurisdiction any such thing has been done, or any 
such consequence has ensued. ° 

Iilustrations. 


(a) A is wounded within the local limits of the jurisdiction of Court X, and dies within the 
local limits of the jurisdiction of Court Z. The offence of the culpable homicide of A may be 
inquired into or tried cither by X or Z. 

(6) A is wounded within the local limits of the jurisdiction of Court X, and is during ten 
days within the local limits of the jurisdiction of Court Y, and during ten days more within the 
local limite of the jurisdiction of court Z, unable in the local limits of the jurisdiction of either 
Court Y or Court Z to follow his ordinary pursuits. The offence of causing grievous hurt to A may 
be inquired into or tried by X, Y or Z. 

(c) Ais put in fear of injury within the local limits of the jurisdiction of Court X, and is 
thereby induced, within the local limits of the jurisdiction of Court Y, to deliver praperty to the 
person who put him in fear. The offence of extortion committed on A may be inquired into or 
tried either by X or Y. 


This section includes, it seems, cases in which a person is accused of the commission of an 
offence by reason of anything which has been omitted to be done, for by s. 4 (w), supra, words 
which refer to acts done extend also to illegal omissions. 


The Illustrations, with slight necessary alterations, correspond with the Illustrations to the 
corresponding sections of the former Acts. 

In the Punjab the following directions were published for the guidance of Courts :— 

Under this and the following sections, a Magistrate should act solely with reference to the pub- 
lic convenience. Ordinarily, the proper district for the inquiry and trial of offences falling under 
these sections would be the district in which the witnesses could, with the least inconvenience, 
attend. If the Magistrate be of opinion that inquiry or trial can be more conveniently held in 
another district, he should at once address the Magistrate of that district. If the Magistrate of 
that district concur, the case will be transferred. If he dissent, the question may be referred to tlie 
Ohief Court ; and the Court under the provisions of s. 185 (s. 69 of Act X of 1872) will decide in 
which district the enquiry or trial shall be held. If the transfer is proposed by a Subordinate 
Magistrate, the application should be snbmitted through the Magistrate of the District, who will, 
if he considers the transfer desirable, forward it with his own recommendation to the Magistrate of 
the district in which he thinks the case should be tried.—Smyth, p. 73. 

Whenever any doubt arises as to the Court by which any offence should, under the preceding 
provisions of this Chapter. be inquired into or tried, the High Court within the local limits of whose 
appellate criminal jurisdiction the offender actually is, may decide by which Court the offence shall 
be inquired into or tried. 

In British Burma, when the offender is an European British subject, the Recorder of Rangoon, 
and, in all other cases, the Judicial Commissioner, shall, for purposes of this section, be deemed to 
be the High Court.—S. 185, post. 

See Mohesh Day v. Emp., Punjab Rec., 1885, p. 92. 


180. When an act is an offence by reason of its relation to any other act 
which is also an offence, or which would be an offence 


Place of trial where. eS 
act is offence by reason if the doer were capable of committing an offence, a 


of relation to other of- charge of the first-mentioned offence, may be inquired 
fence. into or tried by a Court within the local limits of whose 


jurisdiction either act was done. 


Iliustrations. 


(a) Acharge of abetment may be inquired into or tried either by the Court within the local 
limits of whose jurisdiction the abetment was committed, or by the Court within the local limits of 
whose jurisdiction the offence abetted was committed. 
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(b) A charge of receiving or retaining stolen goods may be inquired into or tried either by tho 
Court within the local limits of whose jurisdiction the goods were stolen, or by an Court within 
the itery limits of whose jurisdiction any of them were at any time dishonestly received or 
retained. ae 

(c) Acharge of wrongfully concealing a person known to have been kidnapped may be inquired 
into or tried by the Court within the local limits of whose jurisdiction the hs Sa concealing, or 
by the Court within the local limits of whose jurisdcition the kidnapping, took place. 


‘Act’ here includes also illegal omissions.—S. 4 (w), supra. 


An important case pearing upon this section was decided by the High Court of Bombay under 
s. 67 of the former Code (X of 1872). There dacoity had been committed outside the British terri- 
tory, but part of the stolen property had been found concealed by the accused in British territory. 
The Sessions Judge, who considered that he had jurisdiction under the section to try the accused 
for dacoity, convicted them of that offence. Ona reference, the High Court thought that the con- 
viction of dacoity could not be sustained, and altered the conviction to one of retaining stolen pro- 
perty known to have been obtained by dacoity. They said: ‘‘ Had Velampor (where the dacoity 

ok place) been in British territory, the subsequent acts in the process of taking away the property 
might, in the legal sense, as they would have the same legal character, have coalesced with the first 
and principal one so as to Ene jurisdiction under s. 67 of the Code of Criminal Procedure.”—Reg. 
v. Lakya Govind, I. L. R. 1 Bom. 5). The High Courts of Madras and Calcutta have also decided 
in a similar manner.— Reg. v. Adivigadu, I. L. R. 1 Mad. 171: Emp. v. Sunker Gope, I. L. R. 6 
Cal. 307: (S.C.) 7C. L. R. 411. In the latter case, a Nepaulese Fe bee having stolen cattle in 
Nepaul, brought them into British territory, and it was held, that although he could not be tried 
for the theft itself, he a be convicted of dishonestly retaining the stolen property. See also Reg. 
v. Bechar Mava, 4 Bom. H.C. R. Cr. 38, and Reg. v. Adivigadu, I. L. R. 1 Mad. 171; and Mad. 
H. C. Pro., 4th March 1875; Weir, p. 21: Mad. H.C. Pro., 22nd February 1879; Weir, p. 21. 


Where certain persons who were not proved to be British subjects were found in a Native State 
in possession of property the subject of a dacoity committed in British India, and they were not 
proved to have taken any part in the dacoity, and there was no evidence that they had received or 
retained any stolen property in British India, it was held that there was no offence proved to have 
been committed within the jurisdiction of a British Court.—Emp. v. Kirpal Singh, I. L. R.9 All. 523. 
And where ‘a foreign subject resident in foreign territory instigated the commission of an offence, 
which in consequence was committedin British territory, it was held, that the instigation not having 
taken place in any district created by the Code of Criminal Procedure, the instigator was not amen- 
able to the jurisdiction of a British Court established under that Code.--Reg. v. Pirtai, 10 Bom. 


The charge of dishonestly receiving or retaining stolen property in British India may be tried 
in British India, although the theft had been committed outside British India, as property which 
has been stolen now comes under the designation of ‘‘stolen property,” whether the theft was com- 
putes Piles or without British India.—Act VIII of 1882, s. 4, which amends s. 410 of the Indian 

enal Code. 


181. The offence of being a thug, of being a thug and committing murder, 
Beis. huss. ox of dacoity, of dacoity with murder, of having belonged 
belonging toa gang of toa gang of dacoits, or of having escaped from custody, 
dacoits, escape from may be inquired into or tried by a Court within the local 
custody, Xo. limits of whose jurisdiction the person charged is. 


The offence of criminal misappropriation or cf criminal breach of trust may 
Criminal misappro- be inquired into or tried by a Court within the local 
priation and criminal limits of whose jurisdiction any part of the property 
Preech Ch rUet: which is the subject of the offence was received by the 
accused person, or the offence was committed. 


The offence of stealing anything may be inquired into or tried by a Court 
within the local limits of whose jurisdiction such thing 
was stolen or was possessed by the thief or by any 
peison who receives or retains the same, knowing or having reason to believe it 
to be stolen. 


The last Paragraph follows Illustration (f) of section 67 of Act X of 1872 which was as fol- 
lows:—‘‘A steals a buffalo from B in district W, and personally or by his agents conveys the buffalo 
through districts X and Y into district Z. This is a continuing offence, and A may be tried either 
in W, X, Y, or Z.” Itis, however, more general, and would seem to be wide enough, to allow the 
Courts here to inquire or try an offence of stealing which had taken place without British India, 
provided the property stolen were possessed within their jurisdiction by the thief, or by a person 
who received or retained it, knowing or having reason to believe it to be stolen. Under the former 
Code it was held, that where the theft took place in foreign territory, and the property stolen was 
brought into British territory, the Courts in the latter could not try the offence of theft.—Reg. v. 
Adivigadu, I. L. R. 1 Mad. 171: Reg. v. Lakya Govind, I. L, R. 1 Bom, 50: Amp. v. Sunker Gope, 
I. L. R. 6 Cal. 307: (8. ©.) 7 0. L. BR. 411, 


Stealing. 
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Section 188 deals with offences committed by British subjects out of British India. 


The general rule of international law is, that no Court has jurisdiction over foreigners in 
respect of offences committed in a foreign State. See Reg. v. Pirtai, 10 Bom. H. C. R. 356: Reg. v. 
Bechar Mava,4 Bom. H.C. R. 38: Reg. v. Adivigadu, I. L. R. 1 Mad., 171. See also Reg. v. Keyn, 
L. R. 2 Exch. Divn. 63. 

See note to s. 179, supra. 


Under the present Code, where the accused, a subject of a Native State, committed theft at 
Rajkot Civil Station, which is not part of British India within the meaning of Statute 21 and 22 
Vic., Cap. 106, and was found in possession of the stolen property at Thana, it was held that, as the 
accused was the subject of a Native State, and as the offence was not committed in British India, 
the Sessions Court at Thana had no jurisdiction to try the accused for the offence of theft ; but it 
was competent to try him for dishonest retention of stolen propeorty under s. 410 of the Indian 
Penal Code, as amended by Act VIII of 1882.—Emp. v. Abdool, 1. L. R. 10 Bom. 186; see Ale v. 
Emp., Punjab Rec., 1883, p. 4. See also s. 458, »ost, and the notes thereto. 


Where there was a conversion of goods at G, a foreign port, the goods having been entrusted 
to the accused to be carried from a port in British India to a portin British India, it was held that 
the Court at the port where the goods were entrusted to the accused had no jurisdiction to try him. 
It was also held that no offence was committed on the High Seas so as to give the Court jurisdiction 
under 12 and 13 Vic., Cap. 96, extended by 23 and 24 Vic., Cap. 88.—Bapu Daldi v. Queen, I. L. R. 
5 Mad. 23. See also Siddha v. Biligiri, I. L. R. 7 Mad. 354. 

Escane from Custody.—Section 223 of the Indian Penal Code applies only to cases where the 
person, who is allowed to escape, escapes from custody for an offence, or has been committed to 
custody, and not to cases where such person has merely been arrested under civil process.—EZmp. 
v. Tafaullah, I. L. R. 12 Cal. 190. See Queen v. Bojjigam, I. L. R. 5 Mad. 22. 


Place of inquiry or 182. When itis uncertain in which of several 


trial where scene of local areas an offence was committed, or 
offence is uncertain, 


or not in one district where an offence is committed partly in ene local 
only ; arca and partly in another, or 


where an offence is a continuing one, and continues 


ait ca offence 16 +5 be committed in more local areas than one, or 


or consists of several where it consists of several acts done in different 
acts. local areas, 
it may be inquired into or tried by a Court having jurisdiction over any of 
such local areas. 


This is s. 67 of Act X of 1872, omitting the Illustrations and using the words ‘local area’ for 
‘district.’ It was also incorporated as s. 21 of Act IV of 1877. 


The words ‘ local areas’ apply to a ‘ local area’ over which the Criminal Procedure Code applies, 
and not to a local arca in a foreign country or in other portions of the British Empire to which the 
Code has no application.—JIn re Bichitxanund Lass, I. L. R. 16 Cal. 667. The Code does not apply 
to Mohurbunj or Kheonjur.—Jbid. See notes to s. 404, post. 


The Illustrations to s. 67 of the former Act were as follows :— _ ee 

(a) An offence committed on a journey or voyage may be inquired into and tried in any dis- 
trict through which the person by whom the offence was committed, or the person against whom, 
or the thing in respect of which, the offence was committed, passed in the course of that journey 
or voyage. (See next section.) ae ' . : 

b) An offence committed near the boundary between two districts may be inquired into and 
tried in either. ; : : . 

(c) A charge of being a thug, or having belonged to a gang of dacoits, may be inquired into 
and ca wherever the person charged happens to be when the charge is made. (See preceding 
section. ; 

(d) Accharge of having escaped from custody may be inquired into and tried wherever the per- 
sons charged happens to be when the charge is made. : : : 

(e) A charge of criminal misappropriation or of criminal breach of trust may be inquired 
into and tried either in the district in which the property which is the subject of the offence was 
received, or the district or districts in which the whole or any oak of it has been chee day Weaig 
or where the offence of criminal breach of trust has been wholly or partly committed. (See pre- 
ceding section.) ; 

(f) A steals a buffalo from B in district W, and personally or by his agents conveys the 
buffalo through districts K and Y into district Z. This is a continuing offence, and A may be 
tried either in W, X, Y, or Z. (See preceding section.) 


The Madras High Court has held, that an offence is not a continuing one unless a British 
Indian Court has jurisdiction at the place of the inception of the offence.—Mad. H. C. Pro., 31st 
October 1876; Weir, p. 21. 


122 CRIMINAL PROCEDURE. [PART VI. 


183. An offence committed whilst the offender is in the course of per- 
forming a journey or voyage may be inquired into or 
tried by a Court through, or into the local limits of whose 
jurisdiction the offender, or the person against whom, 
or the thing in respect of which, the offence was committed, passed in the course 
of that journey or voyage. 

This section corresponds with Illustration (a) to s. 67 of Act X of 1872. 


The words ‘‘ journey or voyage” spoken of do not include a voyage on the High Seas or ina 
foreign territory, but are confined in their mleating to a journey or voyage within the territories of 
British India.—Bapu Daldi v. Queen, I. L. R. 5 Mad. 23. ; 

In Queen v. Abdul Ali, 25 W. R. Cr. 45, where property was stolen during a short halt in the 
course of a journey, it was held that the persons charged with the offence could be tried at the 
place of destination. 

So, where an offence was alleged to have been committed during a journey from Bombay to 
Calcutta, and was in fact committed between Bombay and Allahabad, at which latter place the 
complainant and the person by whom the offence was alleged to have been committed separated 
and proceeded to Howrah by different trains, it was held that the Magistrate of Howrah had no 
jurisdiction to try the charge. To bring the matter within his jurisdiction, it was said that the 

ourney should have been continuous from one terminus to the other without any interruption by 
either re oti ae Piran, 13 B. L. R. Appx. 4: (8. C.) 21 W. R. 64, following Queen v. Malony, 
1 Mad. H. ©. R. 193. 


An offence is not a continuing offence unless a British Indian Court has jurisdiction at the 
place of the inception of the offence.—-Mud. H. @. Pro., 3lst October 1876 ; Weir, p. 21. 

In Queen v. Malony, 1 Mad. H. C. R. 193, the accused was charged with having been at Madras 
in a state of intoxication whilst actually employed upon the Madras Railway. It appeared that 
the accused had becn removed from his post at a place outside the local limits of the High Court, 
although the train thereupon proceeded with him to Madras. It was held that the High Court 
had no jurtsdiction to try the accused. 


Offences committed 
on a journey. 


184. All offences against the provisions of any law for the time being in 
Offences against Rail- force relating to Railways, Telegraphs, the Post-office or 
way, Telegraph, Post- Arms and Ammunition may be inquired into or tried in 
office and Arms Act. a Presidency-town, whether the offence is stated to have 
been committed within such town or not : Provided that the offender and all the 
witnesses necessary for his prosecution are to be found within such town. 
This section corresponds with ss. 238 and 239 of Act IV of 1877. 


The law relating to Railways is Act 1X of 1890; to Telegraphs, Act I of 1876; to the Post- 
office, Act XIV of 1866; and to Arms and Ammunition, Act XI of 1878. 


185. Whenever any doubt arises as to the Court by which any offence 
should, under the preceding provisions of this“Chapter, 

High Court to decide, be inquired into or tried, the High Court, within the 
a oy Meguiee Get eat local limits of whose appellate criminal jurisdiction 
shall take place. the offender actually is, may decide by which Court the 


offence shall be inquired into or tried. 


In British Burma, when the offender is an European British subject, the 
Recorder of Rangoon, and in all other cases the Judicial Commissioner, shall, 
for the purposes of this section, be deemed to be the High Court. 


The doubt contemplated by the section is only as to the Court by which the offence is to be 
inquired into or tried—not for example a doubt as to competency of a committing Magistrate 
to commit an accused for trial.—Zmp. v. Clegg, Punjab Rec., 1887, p. 24. 

See notes to 8.179, supra. 


186. Whena Presidency Magistrate, a oe ery aa a Subdivision- 

al Magistrate, or,if heis specially empowered in this 

Baits i tah eh rk behalf se the Local Gereniieuk a Magistrate of the 
offence committed be- first class, sees reason to believe that any person within 
youd local jurisdiction. —_ the local limits of his jurisdiction has committed without 
such limits (whether within or without British India) an offence which cannot, 
under the provisions of sections 177 to 184 (both inclusive), or any other law 
for the time being in force, be inquired into or tried within such local limits, but 
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is, under some law fov the time being in force, triable in British India, such 
Magistrate may inquire into the offence as if it had been committed within such 
local limits, and compel such person, in manner hereinbefore provided, to appear 
sraiseas : before him, and send such person to the Magistrate 
strate'’s proce having jurisdiction to inquire into or try such offence 

peer en enneen or, if such offence is bailable, take a bond with or 


without sureties for his appearance before such Magistrate. 


When there are more Magistrates than one having such jurisdiction, and 
the Magistrate acting under this section cannot satisfy himself as to the Magis- 
trate to or before whom such person should be sent, or bound to appear, the 
case shall be reported for the orders of the High Court. 

The first part of this section corresponds substantially with s. 157 of Act X of 1872 and s. 54 of 


Act IV of 1877. As to the last clause, see s. 174 of Act X of 1872 and s. 55 of Act IV of 1877; see 
also Act XXIII of 1840, s. 7. 


A Magistrate of the first class may be invested under this section with power to issue process for 
rsons within the local limits of his jurisdiction who have committed an offence outside the local 
jurisdiction.—Sched. IV (6). 
any Magistrate, not empowered by law, erroneously, in good faith, issues process under this 
section for the apprehension of a person within the local limits of his jurisdiction who has com- 
mitted an offence outside such limits, his proceedings will not be set aside merely on the ground of 
his not being so empowered.—S. 529 (ad), infra. 


In the Punjab, Magistrates of the first class had power, subject to the general control of the 
Magistrate of the district, to issue process for persons within the jurisdiction who have committed 
an offence outside the Magistrate’s loca] jurisdiction.—Punjab Gazette, 1873, p. 361. te 

All senior officers in the Punjab at head-quarter stations under the Magistrate of the district, 
who were Magistrates of the first class, were, under s. 157 of Act X of 1872, invested with powers 
to issue process for persons within the jurisdiction who had committed an offence outside the 
Magistrate’s local jurisdiction.—Punjab Gazette, 1873, p. 75. 


It is not essential to the validity of the process issued that the Magistrate issuing it should be, 
at the time he issues it, within the local limits of his jurisdiction. He may issue process from a 
place in a foreign territory.—Reg. v. Locha Kala, I. L. R. 1 Bom. 340. 


Act XXI of 1879 (The Extradition Act) deals with the procedure to be adopted in case of offen- 
ders other than European British subjects where the offences have been committed outside British 
India.—Ss.11—17, see infra. As to European British subjects who may have committed offences 
in the dominion of a Prince or State in India in alliance with Her Majesty, see s. 188, infra, and 
the notes thereto. 


187. If the person hag been arrested under a warrant issued under sec- 
tion 186 by a Magistrate other than a Presidency Magis- 
Procedure where war- trate or District Magistrate, such Magistrate shall send 

i the person arrested to the District Magistrate to whom 

| he is Subordinate, unless the Magistrate having juris- 
diction to inquire into or try such offence issues his warrant for the arrest of 
such person, in which case the person arrested shall be delivered to the Police- 
officer executing such warrant, or shall be sent to the Magistrate by whom such 
warrant was issued. 

If the offence which the person arrested is alleged or suspected to have 
committed is one which may be inquired into or tried by any Criminal Court in 
the same district other than that of the Magistrate acting under section 186, 
such Magistrate shall send such person to such Court. 


188. When an European British subject commits an offence in the 
dominions of a Prince or State in India in alliance with 


Idability of British Her Majesty, or 


ee h Native Indian subject of Her Majest 
Paster when a Native In ; Majesty 
fish India. ont of Br commits an offence at any place beyond the limits of 


British India, 
he may be dealt with in respect of such offence as if it had been committed 
at any place within British India at which he may be found : 
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Provided that no charge as to any such offence shall be inquired into in 

British India unless the Political Agent, ifthere be one, 

Political Agent to cer- for the territory in which the offence is alleged to have 

oer ee sees been committed, certifies that, in his opinion, the charge 
ought to be inquired into in British India : 


Provided also that any proceedings taken against any person under this 
section, which would be a bar to subsequent proceedings against such person for 
the same offence, if such offence had been committed in British India, shall be a 
bar to further proceedings against him under the Foreign Jurisdiction and 
Extradition Act, 1879, in respect of the same offence in any territory beyond 
the limits of British India. 


This re-enacts s. 9 of the Foreign Jurisdiction and Extradition Act, X XI of 1879, which section 
has been repealed by this Act.—Sched. I, infra. 


Act XXI of 1879 extends (a) to all European British subjects in the dominion of Princes and 
States in India in alliance with Her Majesty ; (b) to all Native Indian subjects of Her Majesty in 
any place beyond the limits of British India.—S. 8. Tho Act itself contains no definition of ‘ Native 
Indian subjects.’ Mere owning some land in British India and occasional residence in British 
India do not themselves constitute a person a Native Indian subject.—Fakir v. Emp., Punjab Rec., 
1885, p. 1. The term ‘‘ Native subject of Her Majesty” means only Native subjects de jure.—Ibid. 

As to who are included under the term Native Indian subject of Her Majesty, see also Emp. v. 
Natwarai, I. L. R. 16 Bom. 178. 


In the case of Emp. v. Maganlal, I. L. R. 6 Bom. 622, a Native subject of Her Majesty com- 
mitted an offence (theft in a dwelling-house) in the territory of a Native State in alliance with Her 
Majesty, and was discovered in the territory of another Nativo State also in alliance with Her 
Majesty, and was from there brought down, or came of his own accord, to Ahmedabad. A certifi- 
cate was granted by the Political Agent, that the offence ought, in his opinion, to be inquired into 
in British India, At Ahmedabad, a preliminary inquiry was held by a Magistrate, who committed 
the accused for trial by the Court of Sessions at Ahmedabad, The Bombay High Court held, that 
the Sessions Court was competent to try the offence committed in foreign territory, as if it had 
been committed in the Ahmedabad District, under s. 9 of Act X XI of 1879, for, when the accused 
was brought or came from foreign territory to Ahmedabad, he ‘‘ was found” at a place in British 
India within the meaning of the section. The expression ‘‘ was found” in that section, it was con- 
sidered, must be taken to mean not where a person is discovered, but where he is actually present. 
See Emp. v. Sarmukh Singh, 1. L. R. 2 All., 218: Emp. v. Daya Bhima, I. L. R. 13 Bom. 147. 


When a charge is inquired into in British India without tho certificate required by the section, 
the proceedings are void, and a commitment following on the inquiry must be quashed, although 
the committing Magistrate be a person competent to have granted the certificate. The defect 
cannot be cured under s. 532, for itis nota case of mere irregular commitment, as the charge 


could not be dealt with at all, until a certificate has been produced.—Emp., v. Kathaperumal, I. L. R. 
13 Mad. 423. 7 


The Civil Station of Rajkote is not part of British India within the meaning of Statute 21 and 
22 Vic., Cap. 106.—Emp. v. Abdul Latif, 1. L. R. 10 Bom. 136. 

The Civil and Military Station of Bangalore is not British territory but a part of the Mysore 
State, but the Code of Criminal Procedure is in force therein by reason of declarations made by the 
Governor-General in Council in exercise of powers conferred by the Foreign Jurisdiction and Ex- 
tradition Act, ss. 4 and 5, In re Hayes, 1. L. R. 12 Mad. 39: Bapu Daldi, I. L. R. 5 Mad. 23. Justices 
of the Peace for the State of Mysore are also Justices of the Peace for Bangalore, and both the Civil 
and Sessions Judge and the District Magistrate of Bangalore being such Justices of the Peace are 
by virtue of s. 6 of the same Act, subordinate to the High Court at Madras. —Jbid. 

French Territories.—The following letter, dated 28th June 1884, from the Secretary to the Gov- 
ernment of Bengal, to all Commissioners of Divisions and District Magistrates, is important with 
reference to extradition between the French and British possessions in India:~I am directed to 
state, for your information, that the question of extradition between the French and British pos- 
sessions in India has recently been under the consideration of the Government of India and Her 
Majesty’s Secretary of State for India. The practical question at issue was whether the procedure 
in cases of extradition should be regulated by the stipulations of Article IX of the Treaty of 7th 
March 1815 between Great Britain and France, which relates exclusively to the Indian possessions 
of the two countries, and under which persons accused of non-political offences of a grave charac- 
ter have hitherto been surrendered upon application, supported by a warrant and summary of the 
charges, no dispositions of witnesses being required; or whether it was necessary to observe the 
more stringent provisions of s. 14 of the Indian Extradition Act, XXI of 1879, and ss. 3 and 10 of 
Statute 33 and 34 Vic., Cap. 52, relating to extradition. The decision at which Her Majesty’s 
Government has arrived is, that the existing practice is to be maintained, and that the Indian Act 
of 1879 and the English Statute of 1870 do not apply. 


As to arrests of persons other than European British subjects escaping into British India, see 
s. 18, Chap. IV of Act XXI of 1879. . ; pte ‘ 
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eaiiiehe acllowing direction by the Governor-General in Council, dated 22nd May 1885, has been 

_  1.—WNo. 16377.—In exercise of the powers conferred by ss. 4 and 5 of Act XXI of 1879, 
(The Foreign Jurisdiction and Extradition Act, 1879), and all other powers enabling him in this 
behalf, the Governor-General in Council is pleased to direct as follows : 


_ (1), The puperiptondent of the Hyderabad Residency Bazaars for the time being shall exer- 
cise, within the limits of the Hyderabad Residency Bazaars, the power of a District gistrate as 
described in the Code of Criminal Procedure. 

(2) The First Assistant to the Resident at Hyderabad for the time being shall exercise, within 
the limits of the Hyderabad Residency Bazaar, the powers of a Court of Session as described in 
the Code of Criminal Procedure. 

(3) The Resident at Hyderabad for the time being shall exercise, within the limits of the 
at ott Residency Bazaars, the powers of a High Court as described in the Code of Criminal 

r re. 

(4) This notification applies to all proceedings except proceedings against European British 
subjects or persons jointly charged with European ‘British su jects. 

(5) All criminal Pate which may, before the date of this notification, have been exercised 
by the officers referred to herein within the limits specified shall be deemed to have been exercised 
in accordance with law. 

(6) As much of the Notification of the Government of India in the Foreign Department, 
No. 29, Judicial, dated the 18th January, 1869, as applies to the Hyderabad Residency Bazaars is 
hereby cancelled. 

No. 16387.—In exercise of the powers conferred by ss. 4 and 5 of Act X XI of 1879 (The Foreign 
Jurisdiction and Extradition Act, 1879), and of all other powers enabling him in this behalf, the 
Governor-General in Council is pleased to direct as follows :— 


(1) The Superintendent of the Hyderabad Residency Bazaars for the time being shall exer- 
cise, within the limits of His Highness the Nizam’s Territories (in all cases in which such powers 
may lawfully be exercised by the Governor-General in Council within such territories), the powers 
of a District Magistrate as described in the Code of Criminal Procedure. 

(2) The First Assistant to the Resident at Hyderabad for the time being shall exercise, within 
the limits of His Highness the Nizam’s Territories (in all cases in which such powers may lawfully 
be exercised by the Governor-General in Council within such territories), the powers of a Court of 
Session as described in the Code of Criminal Procedure. 

(3) The Resident at Hyderabad for the time being shall exercise the powers of a High Court 
as described in the said Code in respect of all offences over which magisterial jurisdiction is exer- 
cised by the Superintendent of the Hyderabad Residency Bazaars within the said territories, and 
in respect of all offences over which the jurisdiction of a Court of Session is exercised by the First 
Assistant to the Resident within the said territories. 

(4) In the exercise of the jurisdiction of a Court of Session conferred on him by this notifica- 
tion, the First Assistant to the Resident may take cognizance of any offence as a Court of original 
criminal jurisdiction without the accused person being committed to him by a Magistrate, and 
shall, when so taking cognizance of any cifence, follow the procedure laid down by the Code of 
Criminal Procedure for the trial of warrant-cases by Magistrates. 

(5) This notification applies to all proceedings except proceedings against European British 
subjects or persons jointly charged with European British subjects, and it applies to proceedings 
which may be pending at the date of this notification if they have been instituted and are being 
conducted in conformity with the provisions herein contained. 

(6) Nothing in this notification shall be deemed to extend to any cantonment, or to the Hyder- 
abad Residency Bazaars, or to any railway lands situate within the said territories.—Gazette of 
India, 1885, May 23rd, Part I, p. 304. . 

The following sections of Act X XI of 1879 are important :— 


11. When an offence has been committed or is supposed to have been committed in any State 
Arrost and removal of persons 2g2inst. the law of such State by a person not being a puropean Bri- 
other than European British tish subject, and such person escapes into or is in British India, the 
subjects escaping into British Political Agent for such State may issue a warrant for his arrest and 


India. delivery at a place and to a person to be named in the warrant— 
if such Political Agent thinks that the offence is one which ought to be inquired into in such 
State; 


And if the act said to have been done would, if done in British India, have constituted an 
offence against any of the sections of the Indian Penal Code mentioned in the Schedule hereto 
annexed, or under any other section of the said Code, or any other law, which may, from time to 

time, be specified by the Governor-General in Council by a notification in the Gazette of India. 
12. Such warrant may be directed to the Magistrate of any district in which the accused 
tion and execution of Person. is believed to he, and shall be executed in the manner pro- 
vided by the law for the time beng in force with reference to the 
execution of warrants ; and the accused person, when arrested, shall 

be forwarded to the place and delivered to the officer named in the warrant. 

13. Such Political Agent may either dispose of the case himself, or, if he is generally or 
specially directed to do so by the Governor-General in Council, or by 
Political Agent may him- the Governor of the Presidency of Fort St. George in Council, or 


self disposo of case, or make : bay in C il i 
: by the Governor of the Presidency of Bombay in Council, may give 
FPR aa lca a 4 he person so forwarded, whether he be a Native Indian subject 


st over t : 
ia of Her Majesty or not, to be tried by the ordinary Courts of the 
State in which the offence was committed. 
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14. Whenever a requisition is made to the Governor-General in Council or any Local Govern- 

ment by or by the authority of the persons for the time being adminis- 

m Beauieitens, se a earn orn the uyecuuye pool amen of ony part of the dominions oe 

Marae er Majesty, or the territory of any Foreign Prince or State, t 

of British dominions or Foreign a ny person accused of having committed an offence in such dominions 

or territory should be given up, the Governor-General in Council or 

such Local Government, as the case may be, may issue an order to any Magistrate who would have 

had jurisdiction to angnire into the offence if it had been committed within the local limits of his 
jurisdiction, directing him to inquire into the truth of such accusation. 

The Magistrate so directed shall issue a summons or warrant for the arrest of such persgn, 
according as the offence named appears to be one for which a summons or warrant would ordinarily 
issue ; and shall inquire into the truth of such accusation, and shall report thereon to the Govern- 
ment by which he was directed to hold the said inquiry. If, upon receipt of such report, such 
Government is of opinion that the accused person ought to b? given up to the persons making such 
requisition, it may issue a warrant for the custody and removal of such accused person and for his 
delivery at a place and to a person to be named in the warrant. 

‘ ah provisions of s. 10 shall apply to inquiries held under this section. (See s. 189, post, of the 
oO e. 
15. Whenever any person accused or suspected of having committed an offence out of British 
India is within the local limits of the jurisdiction of a Magistrate in 
Magistrate may, 2 cote British India, and it appears to such Magistrate that the Political 
aan issue vee Shadige Agent for any State could, under the provision of section 11, issue a 
person accuse oO 1aVving 
committed an offence out of Watrant for the arrest of such person, or that the persons for the 
British India. time being administering the Executive Government of any Beadle of 
the dominions of Her Mejesty or the territory of any Foreign 
Prince or State could demand his surrender, such Magistrate may, if he thinks fit, issue a warrant 
for the arrest of such person, on such information or complaint and such evidence as would, in his 
OPTEEOR: justify the issue of such a warrant if the offence had been committed within the local limits 
of his jurisdiction. 

Any Magistrate issuing a warrant under this section shall, when the offence appears or is alleged 

Magistrate to inform Politi- to have been committed in a State for which there is a Political Agent, 
cal Agent or Local Govern. 8¢nd immediate information of his proceedings to such Agent 
ment. and in other cases shall at once report his proceedings to the, Loca 

Government. 

With reference to the provisions of s. 13 of Act X XI of 1879, the Governor-General in Council 
was pleased to direct that, for offences committed in any of the following States,—viz., Patiala, 
Jind, Nabha, Maler Kotla, Kalsia, Dujana, Pataudi and Loharu, Bahavalpur, Chamba, Faridkot, 
Mandi, Suket, Sirmur (Naha), Kahlur (Bilaspur), Bashahr, Nalagarh, Keonthal, Baghal, Baghat, 
Jubbal, Kumharsain, Bhajji, Mailog, Balsan, Dhami, Kuthar, Kunhiar, Mangal, Bija, Darkuti, 
Taroch, Sangri, the persons accused shall be handed over by the Political Agent concerned to the 
Courts of the State for trial. But this direction was subject to the instructions contained in the 
notifications published in the (Gazette of India No. 87J., dated the 16th August 1876, and to the 
further condition that, should there be, in any particular instance, special reasons for his so doing, 
the Political Agent might dispose of the case himself. Letter dated Simla, 13th August 1888, 
Foreign Secretary to Government of Punjab.—Punjab Rec., Circular Or., p. 28. 


189. Whenever any such offence as is referred to in section 188 is being 
ice aneoainese Gepien inquired into or tried, the Local Government may, if it 
of depositions and exhi-_ thinks fit, direct that capies of depositions made or ex- 
bits to be received in hibits produced before the Political Agent or a judicial 
ev iGeRoe. officer in or for the territory in which such offence is 
alleged to have been committed shall be received as evidence by the Court 
holding such inquiry or trial in any case in which such Court might issue a 
commission for taking evidence as to the matters to which such depositions or 
exhibits relate. 


This re-enacts s. 10 of the Foreign Jurisdiction and Extradition Act, XXI of 1879, which 
section is repealed by this Act.—Sched. I, infra. 


inf As to the issue of Commissions and the Courts by which Commissions may be issued, see s. 503, 
tnf7QA. 

‘Political Agent de- 190. In sections 188 and 189 the expression 
fined. ‘Political Agent’ means and includes— 

(a) the principal officer representing the British Indian Government in any 
territory beyond the limits of British India ; 

(}) any officer in British India appointed by the Governor-General in Council, 
or the Governor in Council of the Presidency of Fort St. George or Bombay, 
to exercise all or any of the powers of a Political Agent under the Foreign 
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Jurisdiction and Extradition Act, 1879, for any territory not forming part of 
British India. 


This section repeats the definition of ‘ Political Agent’ to be found in s, 3 of the Foreign. 
Jurisdiction and Extradition Act, X XI of 1879. See Act III of 1891, s. 8. 


B.— Conditions requisite for Initiation of Proceedings. 


191. Except as hereinafter provided, any Presidency Magistrate, District 

Magistrate, or [Act XII of 1891, Sched. IT | Subdivisional 
Magistrate, and any other Magistrate specially empower- 
ed in this behalf, may take cognizance of any offence— 


(a) upon receiving a complaint of facts which constitute sach offence ; 
(6) upon a Police report of such fact ; 


(c) upon information received from any person other than a Police-officer, 
or upon his own knowledge or suspicion, that such offence has been committed. 


The Local Government, or the District Magistrate, subject to the general or 
special orders of the Local Government, may empower any Magistrate to take 
cognizance under clause (a) or clause (b) of offences for which he may try or 
commit for trial. : 

The Local Government may empower any Magistrate of the first or second 
class to take cognizance under clause (¢) of offences for which he may try or 
commit for trial. 

[‘“‘ When a Magistrate takes cognizance of an offence under clause (c), the 
accused, or when there are several persons accused, any one of them shall be 
entitled to require that the case shall, instead of being tried by such Magistrate, 
be either transferred to another Magistrate or committed to the Court of 
Session.” —Act III of 1884, s. 2.] 


See Act X of 1872, ss. 23, 25, 27, and 140, cls. (a), (b), (°), and (d); 8. 141, para. 1; s. 142, para. 1; 
and Act IV of 1877, ss. 25, 28, and 46, the provisions of which are embodied in this section. 

The clause added by Act III of 1884 is important. A Magistrate who has taken cognizance of an 
offence under clause (c) cannot, on an op lication being made, refuse to transfer or commit.— 
Emp. v. Hawthorne, 1. L. R. 13 All. 345. t he refuse to accede to the application and tries the case 
himself he acts without jurisdiction.—Jbid. 

The provision in cl. (b) of s. 140 of Act X of 1872, that a Police information or report should be 
regarded as a complaint in non-cognizable cases, has been omitted in this section. The sentence in 
el. (c) of the same section that “‘any person acquainted with the facts of a case may make a 
complaint” has also been omitted. But as a general rule any person having knowledge of the 
commission of an offence may set the law in motion by a complaint even though he is not interested 
or affected by the offence. — In re Gonesp. Narayan Sathe, I. L. R. 13 Bom. 600. Sections 198 and 
199 are statutory exceptions to this rule. 

By s. 37, supra: In addition to his ordinary powers, any Subdivisional Magistrate, or any 
Magistrate of the first, second, or third class, may be invested by the Local Government or the 
District Magistrate, as the case may be, with any powers specified in the fourth Schedule as powers 
with which he may be invested by the Local Government or the District Magistrate. 


‘*Complaint ” means the allegation made orally or in writing to a Magistrate with a view to his 
taking action under this Code; that some person, whether kuown, or unknown, has committed 
an offence, but does not include the report. of a Police-ofticer.—S. 4 (a) supra. See note to s. 195, 
post, and also note to s. 198, yost, under heading ‘* Complaint.” 


If any Magistrate, not empowered by law, erroneously, in good faith, takes cognizance of 
an offence under cl. (a) or (6) of this section, his proceedings shall not be sect aside merely on 
the ground of his not being so empowered.—Ss. 529 (¢) and 530, infra. 


In cases of contempts of lawful authority, complaint may be made by the public servant con- 
cerned, or by some public servant to whom he is subordinate.—S. 195, post. In case of certain 
offences against public justice committed in any Court, and in case of certain offences eta, 
documents given in evidence in any Court, complaint may be made by such Court or by some other 
Court to which such Court if subordinate.—Jbid. 


Under s, 196, a Court cannot take cognizance of certain offences against the State or punishable 
under s. 294A (as to keeping of lotteries) of the Penal Code, except on complaint made by, or order 
of, or under authority from, the Governor-General in Council, the Local Government, or some officer 
empowered by the Governor-General in that behalf. 

Offences under Chaps. XIX (criminal breach of contracts of service), or X XI (of Getemaon), 


or ss. 493—496 of the Penal Code can only be dealt with on complaint by some person aggrieve 
(s. 198, post); and offences under ss. 497, 498 (adultery, etc.) can only be dealt with upon complaint 


Cognizance of offences 
by Magistrates. 
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made by the husband of the woman, or, in his absence, by some person who had care of such woman 
on his behalf at the time when the offence was committed—s. 199, post. 


Police Report.—A. person having laid an information before the Police, the Police reported the 
case as false. The informant then appeared before the Magistrate asking that his case might be in- 
vestigated and his witnesses summoned, but this application was refused, and the Magistrate after 
perusing the Police report passed an order directing him to be prosecuted under s. 211 of the Penal 
Code. The High Court held that the application to the Magistrate was a “complaint” within 
the meaning of s. 191.—Emp. v. Sham Lall, I. L. R. (F. B.) 14 Cal. 707. In that case it was point- 
ed out that although the Magistrate was at liberty to take cognizance of the offence (under s, 
211 of the Penal Code) brought to his notice by the Police report which afforded ground for a 
suspicion that the offence had been committed, yet as a matter of sound judicial discretion he 
ought not to have proceeded to direct the person suspected to be tried until some person aggrieved 
Tad complained, or until it was clear that the original charge had been either heard and dismissed 
or abandoned.—Emp. v. Sham Lall, I. L. R. (F. B.) 14 Cal. 707. 

As to Police reports, see s. 173, supra. 


The use of the term ‘‘may take cognizance of any offence” does not make it optional with 
a Magistrate to hear a complainant,” but refers rather to the action of the Magistrate in taking 
cognizance of an offence in either of the specified courses in which the facts constituting the offence 
may be brought to his notice. He is bound to examine the complainant, and then can either 
issue summons to the accused, or order an inquiry under s. 202, or dismiss the complaint under 
s. 203.—Umer Ali v. Jaffer Ali, I. L. R. 13 Cal. ‘ 


Clause (c) of this section would apply only to cases in which the private individual injured or 
aggrieved does not come forward to make a formal complaint, being intended for the purpose of 
enabling a Magistrate to take care that justice may be vindicated notwitstanding that the persons 
aggrieved are unwilling or unable to prosecute. See In the matter of Surendra Nath Roy, 5B. L. R. 
O74 ; (8S. C.) 13 W. R. Cr. 27. Where sanction had been given by a Deputy Magistrate to prose- 
cute a person for bringing a false charge, and such sanction was not proceeded with, it was held, 
under s. 142 of Act X of 1872, that it was open to the District Magistrate under that section to take 
up the case without a complaint.—Emp. v. Nipcha, I. L. R. 4 Cal. 712. See also Queen v. Doorga 
Nath Roy_8 W. R. Cr. 9. 


An accused person having been discharged under s. 215 of the Code of 1872, the District Magis- 
trate, after calling for the proceedings, considered that the discharge had been improper, and 
professing to act under 3s. 142 of the same Code (corresponding with this section), referred the 
matter for re-trial by another Magistrate. The accused was convicted, but the conviction was 
annulled by the High Court.—Emp. v. Gowdapa bin Venkugowda, I. L. R. 2 Bom. 534. But see 
ped Pg de aaa 6 B. L. R. Appx. 67: (S. C.) 14 W. R. Cr. 65: Queen v. Tilku Goalu, 

. R. Cr. 61. 

“* Knowledge or Suspicion.” —It is at least doubtful whether a Magistrate, who is of opinion that 
a person has been improperly discharged by a Magistrate subordinate to him, may not, under this 
section, take cognizance of the offence which he may consider or suspect to have been committed. 
See Jn re Mohesh Mistre, I. L. R. 1 Cal. 282, where the High Court of Calcutta expressed their 
dissent from the case of Sydya bin Satya, quoted in Prinsep’s Criminal Procedure Code, 5th 
Edition, p. 269. See also Chap. XXXII, infra. Under this section, as now altered by Act IIT 
of 1884, the accused would be entitled to require the case to be transferred to another Magistrate or 
committed to the Court of Session. 

Belief founded on private or anonymous information is not ‘knowledge’ within the meaning 
of this section.—In re Mohesh Chunder Banerjee, 4 B. L. R. Appx. 1. 


A Magistrate taking a complaint and issuing a summons thereon, acts not ministerially but 
judicially.— Reg. v. Sadashivappa Pandurangappa, 5 Bom. H.C. R. Cr. 29. 


It is competent to a Magistrate to receive and take action on petitions relating to criminal 
charges when transmitted to him by post. Whether a Magistrate should do soor not is, in each 
el a matter within the Magistrate’s discretion.—Mad. H. C. Pro., 20th September 1879; 

eir, p. 25. 

Who may Complain.—As a general rule any person having knowledge of the commission of an 
offence may set the law in motion by a complaint, even though he is not personally interested or 
affected by the offence. With the exception of the provisions in ss. 195 and 198 of the Code there is 
nothing in the Code shewing an intention to confine prosecutions to the persons directly injured. 
In re Ganesh Narayan Sathe, I. L. R. 13 Bom. 600. 


Where a Revenue Officer sent a yadast to a third class Magistrate charging a certain person 
with gle) disobeyed a summons issued by him it was held that the yadast amounted to a com- 
plaint and that a conviction under s. 174 of the Penal Code was not illegal, although the complain- 
ae ae examined under s. 200 of the Code of Criminal Procedure--Emp. v. Monu, I, L. R. 

& e e 


In the Punjab all senior officers at head-quarter stations under the Magistrate of the district, 
who were Magistrates of the first class, were, under s. 142 of Act X of 1872, invested with ‘“‘ power to 
entertain cases without complaint” when the Magistrate of the district was absent from head- 
quarters.—Punjab Gazette, 1873, p. 75. In that province, also, Magistrates of the first class have 
power, subject to the general control of the Magistrate of the district, to entertain cases without 
complaint.—Punjab Gazette, 1878, Part I, p. 361. 


192. Any District Magistrate or Subdivisional Magistrate may transfer 
Transfer of cases by 20Y case, of which he has taken cognizance, for inquiry 
Magistrates. or trial to any Magistrate subordinate to him. 
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Any District Magistrate may empower any Magistrate of the first class who 
has taken cognizance of any case, to transfer it for inquiry or trial to any other 
specified Magistrate in his district who is competent under this Code to try the 
accused or commit him for trial ; and such Magistrate may dispose of the case 
accordingly. 


Under s. 17, supra, all Magistrates appointed under ss. 8, 12, 13, and 14, and all Benches of 
Magistrates constituted under s. 15, are subordinate to the District Magistrate : and every Magia- 
trate (other than a Subdivisional Magistrate) and every Bench exercising powers in a subdivision 
- subordinate to the Subdivisional Magistrate, subject, however, to the control of the District 

agistrate. : 


If any Magistrate, not empowered by law, erroneously, in good faith, transfers a case under 
this section, his proceedings will not be set aside merely on the ground of his not being so em- 
powered.—S. 529 (f), infra. 


‘Inquiry’ does not mean ‘preliminary inquiry.’—-Pro., 23rd March 1869; 4 Mad. H. O. B., 
Appx. al. 


Notice of any transfer ought to be given to the parties. Seo Omrao Singh v. Fakir ; 
I. L. R. 3 All. 749: ZYeacotta Shekdar v. Ameer Majee, 10 C. L. R. 239: (S. C.) I. L. R. 8 Cal. 393. 


This section confers no authority on one Subordinate Magistrate to refer to another Subordin- 
ate Magistrate a case referred to him for disposal.—Mad. H. C. Pro., 15th June 1874; Weir, p, 32: 
(S. C.) 7 Mad. H.C. R., Appx. wexiii. 


A Magistrate ought not to act judicially in cases where there is no necessity for his doing so, 
when he may have discovered the offence and initiated the prosecution, or was one of the witnesses 
for the prosecution.—Reg. v. Bholanath Sen, I. L. R. 2 Cal. 23. In such cases it is his duty to 
transfer the matter to some other Magistrate. Under s. 555, post, no Judge or Magistrate shall, 
except with the permission of the Court to which an appeal lies, try or commit for trial any case in 
which he is personally interested. o 


When once a case has been made over hy a Magistrate to the Deputy Magistrate for trial, the 
jurisdiction of the Magistrate to do anything more in the matter has ceased, so long as the transfer 
to the Deputy Magistrate is in existence. A Magistrate who has mado a transfer and wishes to 
take further steps in the matter, must formally withdraw the case from the hands of the Deput 
Magistrate.—Shanto Teorni v. Belilios, 3 B. Tu. h. Appx. 151. This he may do under section 528, 
infra, which provides, that any District Magistrate or Subdivisional Magistrate may withdraw any 
case from, or recall any case which he had made over to, any Magistrate subordinate to him, and 
may inquire into or try such case himself, or refer it for inquiry or trial to any other such Magis- 
trate competent to inquire into or try the same. 


In Bengal, powers under gs. 44 of Act X of 1872 were only conferred on special applications for 
special reasons shown. Ina Resolution, dated the 1st January 1873, the reasons were thus stated : 
‘The Lieutenant-Governor has deliberately not given power, under s. 44, of transferring cases 
taken up on complaint, because he thinks there has been hitherto far too great disposition to hand 

vartics about from one officer to another, No doubt, it is well that complaints should be looked. 
into by ompetent officers before they are entertained ; but, on the other hand, His Honour is 
much incline®to think that when all the petitions are taken by one officer, he does not sift them 
properly, and it seems to him that when a complaint is taken by one officer and handed over to 
another and another, the responsibility for due sifting in the first instance is lost, and cannot be 
fixed. For the present, then, he thinks it is better that Magistrates of districts should exercise 
the power of determining what classes of cases cach officer may hear within certatn local limits, 
and let these officers take the petitions themselves. Under the distribution of work above suggest- 
ed, it would be most desirable that the proposition several times made should be carried out, — 
namcly, that at large stations, one Court shonld sit regularly as the Police Court, and take up at 
once ordinary Police cases there sent in by the Police.”— Calcutta Gazette, 1873, p. 63. 


All Magistrates of the first class in the Punjab and Madras have power to mako over cases 
taken upon complaint, &c., to a Subordinate Magistrate.—Punjab Gazette, 1879, Part I, p. 680; 
Madras Gazette, 1873, p. 717. 


Cor plaints referred by Subordinate Magistrates under this section and the above notification 
must always be sent by post or by a messenger of the Court, after being endorsed with the date 
of presentation and an order of reference specifying the number of days within which the complain- 
ant must appear to prosecute ; and at the same time a memorandum must. be given to the person 
presenting the complaint, informing him to what Magistrate his complaint has been referred, and 
of the time within which he must appear before such Magistrate to prosecute.—Punjab Gazette, 
1879, Part ITI, p. 527. 


193. Except as otherwise expressly provided by this Code, or by any 
other law for the time being in force, no Court of 
Session shall take cognizance of any offence as a Court 
of original jurisdiction, unless the accused has been 
commnitted to it by a Magistrate duly empowered in that behalf. 


H, C CRP 
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Additional Sessions Judges and Joint Sessions Judges shall try such cases 
Cases to be tried by Oly as the Local Government by general or special 
‘Additional and Joint order directs them to try, or as the Sessions Judge of 
Sessions Judges ; the Division makes over to them for trial. 

Assistant Sessions Judges shall try such cases only as the Sessions Judge 

by Assistant Sessions of the Division by general or special order makes over 
Judges. to them for trial. 


The object of restricting a Sessions Court from taking cognizance of any offence (except as 
specially provided, ¢.g., by ss. 480, 481, 477, and 478), unless the accused has been committed by a 
Magistrate, is to secure to the prisoner a preliminary inquiry which affords him an opportunity of 
becoming acquainted with the circumstances of the offence imputed to him, and enables him to 
make his defence.—Jfutirakal v. Queen, I. L. R. 3 Mad. 351. 

Upper Burmah :—Scc the provisions of Reg. V of 1892, Sched. IT, as to Courts of Session in 
Upper Burmah. 

Section 351, post, provides that ‘‘any peor attending a Criminal Court, although not under 
arrest or upon a summons, may be detained by such Court for the ped ay of examination for any 
offence of which such Court can take cognizance, and which, from the evidence, he may appear to 
have committed ; and may be proceeded against as thongh he had been arrested or summoned. 
When the detention takes place in the course of an inquiry under Chap. XVIII, or after a trial 
has been begun, the proceedings in respect of such person shall be commenced afresh, and the 
witnesses re-heard.” 

That section would apparently empower a Court of Session to proceed against any person 
appearing to be an offender attending the Court. This section (193) provides that, ‘‘ except as 
otherwise expressly provided by this Code or by any other law for the time being in force, no Court 
of Session shall take cognizance of any offence as a Court of original jurisdiction, unless the accused 
has been committed to it by a Magistrate duly empowered in that behalf.” The corresponding 
section (231) of Act X of 1872 did not contain any saving clause, and Courts of Sessions could not, 
therefore, proceed under s, 104 of that Act (corresponding with s. 351 of the present Code). 


The fact of a commitment being made is sufficient to enable the Sessions Judge to proceed with 
the trial. It lies on the party impugning the correctness of the proceedings to show that there was 
no jurisdiction.—Reg. v. Aomurooddee Sikhdar, 138 W. R. Cr. 17: Reg. v. Ranchoddas Nathubhai, 

Bom. H.C. R. Cr. 35. Sce Evidence Act, s. 114, cl. (é). 


By s. 532, infra, if any Magistrate or other authority purporting to exercise powers duly con- 
ferred, but not being so conferred, commits an accused person to take his trial before a Court of 
Session or High Court, the Court to which the commitment is made may, after perusal of the 
proceedings, accept the commitment if it considers that the accused has not been prejudiced unless 
objection was made on behalf either of the accused or of the prosecution, to the jurisdiction of 
such Magistrate or other authority, during the inquiry and before the order of commitment. If 
such Court considers that the accused may be prejudiced, or if such objection was so made, it shall 
quash the commitment and direct a fresh inquiry by a competent Magistrate. 


Applications under Chap. XXXII (of reference and revision) cannot be referred to a Joint 
Sessions Judge under this section, so as to make it competent to a Joint Sessions Judge to dispose 
of them, a Joint Sessions Judge being strictly precluded from exercising any of the powers under 
Chap. XX XII, and the second clause of this section contemplating only cases for trial.—Reference 
by Sessions Judge of Surat, I. L. R. 9 Bom. 352. Sce In re Musa Asmal, I. L. R. 9 Bom. 164. 


Absence of commitment is a defect in substance and not of form, and is therefore not covered 
by s. 537, post.—Sharma v. Emp., Punjab Rec., 1884, p. 92. 


Under 8. 477, infra, a Sessions Court may charge a person for any offence referred to in s. 195, 
infra, and committed before it, or brongbt under its notice in the course of a judicial proceeding, 
and may commit or admit to bail and try such person upon its own charge. Under s, 478, Civil and 
Revenue Courts have powers to complete investigations into offences committed before them or 
brought to their notice in the course of a judicial proceeding, and to commit to the High Court or 
Sessions Court. 

Sections 480 and 485, infra, further empower the Scssions Court to deal with certain cases of 
contempt, and to imprison a witness refusing to answer questions or to produce documents in his 
possession or power. 

Section , infra, provides that any Presidency Magistrate, District Magistrate, Subdivisional 
Magistrate, Magistrate of the first class, or any Magistrate empowered in that behalf by the Local 
Government, may commit any person for trial to the Court of Session or High Court for any offence 
triable by such Court. 

_ Section 226, infra, provides that where any person is committed for trial without a charge or 
with an imperfect or erroneous charge, the Court, or, in the case of a High Court, the Clerk of the 
Crown, may frame a charge or add to or otherwise alter the charge, as the case may be, having 
regard to the rules in this Code as to the form of charges. 


See Chap. XX XIII as to criminal proceedings against Europeans and Americans. 
As to offences which a Sessions Court may try, see s. 28, supra. 


In Bengal, the following instructions as to fixing Sessions have been issued :— 

(#) In the first week in December in each Mos the Scssions Judge shall fix the number of 
sessions to be held during the year following, and the dates on which respectively they are to begin, 
the number varying with the estimated or average number of trials, and not being less than six or 


CHAP. Xv, 8. 193.] COGNIZANCE BY SESSIONS COURT. 131 


more than ten in each year, except in outlying districts, where ordinarily the number should not 
be less than four. The arrangements made are to be immediately reported to the High Court for 
approval, but may be carried out, unless the disapproval of the Court be communicated. 

(6) The Magistrate of each district shall obtain from all the Subordinate istrates, who 
exercise the powor of committing to the Sessions, the particulars of all cases committed by them, 
and shall prepare and submit to the Sessions Judge two days before the commencement of eac 
session a calendar of all such cases in the following form. This calendar shall be the basis of the 
Sossions Judge’s return to the High Court. 

(Form of District Magistrates Calendar.) 


Calendar of Accused Persons for trial before the Court of Session. 
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—Cal. H.C. C0. 0., No. 5 of 14th October 1879; Wilkins, p. 23. 


Punjab :—As to commitment and trial of sessions cases, see the rules in force in the Punjab.— 
Smyth, pp. 93—100. 


In Bombay, the following rules are in force :—The Criminal Sessions shall commence in all 
Sessions Divisions on the first day in cach month, except in cases where some other special provision 
shall have been made by the High Court. Whenever the day fixed for the commencement of the 
Criminal Sessions shall be a close holiday, the Sessions shall begin on the next Court-day. Sessions 
Judges should give notice to Magistrates up to what time they will receive cases and prisoners for 
triul at each Session.—Bombay Gazelle, 1879, pp. 471, 475. 


The following circular orders were issued to Sessions Judges, Joint Sessions Judges, and 
District Magistrates in the Presidency of Bombay :— 

I am directed to inform you that, after further correspondence with Government, and with a 
view to prevent the unnecessary detention from their homes of witnesses in sessions cases, the 
Hon’ble the Chief Justice and Judges have been pleased to direct that the rules embodied in the 
High Court’s letter, No. 953 of the 7th July 1880, should be permanently observed in regard to 
cases committed for trial during the monsoon months of this or future years. 

2. With regard to cases committed during the. fair scason, their Lordships direct that the 

ractice of holding fixed sessions at the prescribed times shall be adhered to, but that the Sessions 
Judge may, at his discretion, hold a special sessions (reporting the same to the High Court) for the 
trial of any case in which he may be of opinion, after consultation with the committing Magistrate, 
that an early trial is desirable and may be held without prejudice to the accused person. 

3. Their Lordships further desire, that whenever, in cases not provided for in para. 2 of 
Circular No. 953 of 1880, a committing Magistrate is in telegraphic communication with the Ses- 
sions Judge, or is otherwise able to obtain a reply from him within twenty-four hours from the 
time when a case is ready for commitment, he shall obtain from the Sessions Judge an order fixing 
the trial for a particular day of the sessions, and shall make the committal accordingly; and when 
the committing Magistrate is too distant for such speedy communication with the Sessions Judge, 
he shall commit for the first day of the sessions, unless the Sessions Judge shall by general order 
intimate his readiness to receive cases up to a later date. It is further directed, whenever a Magis- 
trate commits more than one case for the same sessions, he shall, in the absence of any special days 
having been fixed for their trial, commit them at intervals of two ae apart,—é.g., the first case 
for the first day, the second for the third day, the third for the fifth day, and so on.—Bombay 
H.C. C. 0., No. 569 of 1881. 

In compliance with the wishes of His Excellency the Governor in Council, the Hon’ble the 
Chief Justice and Judges are pleased to direct that a further experiment be made during this 
monsoon of holding frequent sessions until the end of October. 

2. When a Magistrate, who is at or near the Huzur, commits a case for trial, he should forth- 
with send the record and proceedings with note of the additional witnesses, if any, required by the 
accused to the Sessions Judge or Joint Sessions Judge, who will be responsible for fixing without 
delay the earliest date on which the case should be tried with due but comparative regard to the 
convenience of persons concerned in other cases, criminal or civil, before the Court. This date 
should be communicated to the Magistrate in order that the witnesses may be bound over to appear. 


132 CRIMINAL PROCEDURE. [PART VI. 


3. When fixing tho date for trial, the Judge should take into consideration the circumstances 
of the case. After looking at the papers, he should estimate how long the trial is likely to last. 
Sometimes, when witnesses are numerous and have come from a distance, it will be right for him 
to displace other business in order that a criminal case may be heard immediately, but this will not 
always be the case. 

he convenience of witnesses may sometimes be best consulted by giving them time to go back 
to their homes, if not very distant, before the trial comes on. 

4. When the committing Magistrate is not near the Huzur, he should commit the case for 
trial at a sessions to begin on the first Monday of the month according to the usual practice, giving 
the Sessions Judge or Joint Sessions Judge immediate notice. 

5. To obviate the delay which would arise from a reference of cases by the Sessions Judge of 
Belgaum to the Joint Sessions Judge at Kaladgi, the Government will be requested to issue a noti- 
fication under s. 17 of the Criminal Procedure Code, directing the Joint Sessions Judge to try all 
cases which may be committed to him by Magistrates in the Kaladgi portion of the Belgaum 
Sessions Division during the months of July, August, September, and October ; and during these 
months the said Magistrates should make committals to the Joint Sessions Judge. 

6. His Excellency the Governor in Council will also be requested to invest the District Magis- 
trate of Kolaba with the powers of a Joint Sessions Judge, and to direct him to try all cases that 
may be committed to him for trial by the Magistrates in the Kolaha portion of the Thana Sessions 
Division during the months of July, August, September, and October ; and during these months the 
said Magistrates should make committals to the Joint Sessions Judge. 

7. As regards cases committed for trial by Magistrates in the Broach, Kaira, Nasik, and 
Sholapur portions of the Surat, Ahmedabad, Thana, and Poona Sessions Divisions, respectively, 
such cases should be committed for trial at Surat, Ahmedabad, Thana, and Poona, respectively, 
till the end of October, Mavgistrates at or near the stations of Broach, Kaira, Nasik, and Sholapnar 
at act under the rules laid down in paras. 2 and 3 of this order.—Bombay HH. C. C. V., No. 953 
O 80. 


194. The High Court may take cognizance of any 


Cognizance of offences ; : : ees 
by High Court. offence upon a commitment made to it in manner here- 
: inatter provided. 


Nothing herein contained shall be deemed to affect the provisions of any 
Letters Patent granted under the Twenty-fourth and Twenty-fifth of Victoria, 
Chapter 104. 


See ss. 22—29 of the Letters Patent for Bengal, Madras, and Bombay respectively ; ss. 15-22 of 
the Letters Patent for the North-Western Provinces. 
Statute 24 and 25 Vic., Cap. 104, is the Charter Act, 1865. 


The whole of Act X of 1875 (the High Courts’ Criminal Procedure Act) has been repealed by 
the present Code, with the exception of s. 144, and so much of s. 146 as relates to informations. 
These sections, which are important, are as follows :— 

144, The Advocate-General may, with the previous sanction of the Governor-General in Coun- 
cil or the Local Government, exhibit to the local High Court, against persons subject to the jurisdic- 
tion of the said Court, informations for all purposes for which Her Majesty’s Attorney-General 
may exhibit informations on behalf of the Crown in the Court of Queen’s Bench or Kxchequer. 

Such proceedings may be taken upon every such information as may lawfully be taken in case 
of similar informations filed by Wer Majesty’s Attorney-General in Kngland, so far as the circum- 
stances of the case and the course and practice of proceeding in the said High Courts respectively 
will admit. 

All fines, penalties, forfeitures, debts, and sums of money recovered or levied under or by 
virtue of any such information shall belong to the Government of India. 

146, At any stage of any proceeding under this Act, before the return of the verdict, the 
Advocate-General may, if he think fit, inform the Court on behalf of Her Majesty that he will not 
further prosecute the defendant upon the information or charge ; and thereupon all proccedings on 
such information or charge against the defendant shall be stayed, and he shall be discharged of and 
from the same. But such discharge shall not amount to an acquittal, 


195. No Court shall take cognizance— 
(a) of any offence punishable under sections 172 to 188 (both inclusive) 
Prosecution for con- Of the Indian Penal Code, except with the previous 
temptsoflawfulauthor- sanction, or on the complaint, of the public servant 
ity of public servant8. = concerned, or of some public servant to whom he is 
subordinate ; 
(b) of any offence punishable under sections 193, 194, 195, 196, 199, 200, 
Prosecution for cer- 209, 206, 207, 208, 209, 210, 211, or 228 of the same 
tain offences against Code, when such offence is committed in, or in relation 
public justice. to, any proceeding in any Court, except with the previ- 
ous sanction, or on the complaint, of such Court, or of some other Court to which 
such Court is subordinate ; : 
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(c) of any offence described in section 463, or pone under sections 471, 
475 or 476 of the same Code, when such offence has been 

Prosecution for cer- . . . ° 
tain offences relating to Committed by a party to any proceeding in any Court in 
documents given in respect of a document given in evidence in such proceed- 
oueceuce: ing, except with the previous sanction, or on the com- 
plaint, of such Court, or of some other Court to which such Court is subordinate. 
The sanction referred to in this section may be expressed in general terms, 
and need not name the accused person; but it shall, so 
of sanction fir as practicable, specify the Court or other place in 


necessary. ‘ ° 
which, and the occasion on which, the offence was com- 


mitted. 

When sanction is given in respect of any offence referred to in this section, 
tho Court taking cognizance of the case may frame a charge of any other offence 
so referred to which is disclosed by the facts. 

Any sanction given or refused under this section may be revoked or grant- 
ed by any authority to which the authority giving or refusing it is subordinate ; 
and no such sanction shall remain in force for more than six months from the 
date on which it was given. . 

For the purposes of this section, every Court other than a Court of Small 
Causes shall be deemed to be subordinate only to the Court to which appeals 
from the former Court ordinarily lie. 

The Courts of Small Causes in the Presidency-towns shall be deemed to be 
subordinate to the High Court, and every other Court of Small Causes shall be 
deemed to be subordinate to the Court of Session for the Sessions Division within 
which such Court is situate. 


Under the former Code it was provided that ‘ no complaint’ of any offence mentioned in the 
corresponding section should be entertained except with the sanction therein provided. Under this 
section it is provided that no Court shall ‘ take cognizance’ of any of the offences referred to except 
as provided. 


The section deals with the previous sanction, and accordingly it has becn held that sanction 
van only be granted before, and not after, the commencement of the prosecution—Lmp. v. Dala Jiva, 
I. L. R. 10 Bom. 190. 

Under s. 537, no finding, sentence, or order can be reversed or altered in appeal or revision on 
the ground that sanction required by this section has not been given, unless there has been a failure 
of justice. See In re Kally Mohun Mooherjee, 13 C0, L. R. 47. Objections to a Court’s jurisdiction 
on oe ground of want of sanction should be taken at the trial.—Pro., 7 Mad. H.C. R. 58; Weir, 
p. ~U. : 


Sections 172 to 188 (inclusive) of the Indian Penal Code deal with contempts of the lawful 
authority of public servants. 


Clause (a).—There is a sufficient compliance with the provisions of cl. (a) when the prosecution 
is instituted by an inferior ministerial officer under the sanction or the authority of his ofticial 
superior.—ey. v. Ram Golam Sing, 11 W. R. Cr. 22: Dukhoo Pein v. Chundro Kant Chowdry, 3 
W. R. Cr. 68, or if the complaint is made directly by the public servant mentioned in the section.— 
Poonit Singh v. Madho Bhot, J. L. R. 13 Cal. 270. 

A prosecution may be instituted by a private person under s. 182 of the Penal Code provided he 
first obtains the sanction of the public officer to whom the false information was given.—Emp, v. 
Jugal Kishore, 1. L. R. 8 All. 382 (overruling Emp. v. Radha Kishan, I. L. R. 5 All. 36): Poonit 
Singh v. Madho Bhot, 1. L. R. 13 Cal. 270. 

Where a person was charged under s. 182 of the Indian Penal Code with giving false informa- 
tion in whichhe mentioned two persons as being in possession of certain stolen property, it was held 
that he could be charged with having made one false statement only, although it implicated two 
persons.—Poonit Singh v. Madho Bhot, I. L. R. 13 Cal. 270. 


Clause (b) of this section corresponds with s 468 of Act X of 1872 and s. 41 of Act IV of 1877, 
The sections of the Penal Code referred to in this clause are contained in Chap. XI, which deals 
with ‘ false evidence and offences against public justice.’ The section distinguishes between a sanc- 
tion granted by the Court and a complaint made by the Court itself. A superior Court may revoke 
the sanction granted in the former case, but it has no power to set aside a complaint duly made b 
a subordinate Court.—Emp. v. Rachappa, 1. L. R. 13 Bom. 109: Emp. v. Narakka, I. L. BR. 13 Mad, 
144. See [shri Prosad v. Sham Lall, 1. L. R.7 All. 871: Reg. v. Baijoo Lall, 1. L. R. 1 Cal. 450: Gyan 
Chunder Roy v. Protap Chunder Doss, I. L. R. 7 Cal. 208. 


Object of Sanction.—The object of the sanction required by this section is to ensure that the pro- 
secution should be instituted after due consideration on the part of the Court before whom the 
evidence was given, or on the part of a Court to which such Court is subordinate.— Reg. v. Mahomed 
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Hossein, 18 W. R. Cr. 37. The finding, sentence, or order, however, as already stated, of a Court 
of competent jurisdiction will not be reversed or altered on appeal or revision on account of the 
want of sanction required by this section, unless there has been a failure of justice.—S. 537, infra. 


The Courts which have juridisction to grant a sanction to proceedings, it was held, under s. 468 
of Act X of 1872, are the Court before which the offence was alleged to have been committed and 
the Courts to which such Court is subordinate.—In re Kasi Chunder Mozumdar, I. L. R.6 Cal. 
440: (S. C.) 70. L. R. 330. But, in cases of alleged perjury, an application for sanction to insti- 
tute a prosecution ona charge of perjury sivonld: as a general rule, be first made to the Court 
before which the perjury is alleged to have been committed.—In re Rajah of Venkatageri, 6 Mad. 
H. O. R. 92; see Weir, p. 28. 

A prosecution of a iar e under s. 211 of the Indian Penal Code should not be sanctioned as @ 
matter of course, but only when the complainant can satisfy the Court that the interests of justice 
require a prosecution, and there is a strong primd facie case against the accused.—in re Gawrt 
Sahai, I. L. R. 6 All. 114, per OLDFIELD, nee Kedarnath Das v. Mohesh Chunder Chuckerbutty, 
I. L. R. 16 Cal. 661: Imam Baksh, Punj. Rec., 1889, p. 133. 

Although, before granting sanction to prosecute, a Court is bound to satisfy itself that an 
offence has been committed, it is not bound to hold an inquiry as to all the persons who may be 
implicated in such offence.—-In re Govindan Nayan and other Petitioners, l. L. R. 7 Mad. 224. 
See 9 W. R. Cr. 3. In the Madras case there was a charge of wrongful continement and extortion 
made by J against certain persons. The Magistrate held an inquiry, and having arrived at the 
conclusion that the charge was false, recorded proceedings to the effect that ‘‘the complainant 
should be prosecuted for false complaint and the individuals mentioned in the Police report (the 
petitioners) should be prosecuted for abetment of the false complaint.” There was no evidence in 
the record to show that the petitioners had any connection with the charge brought by J, though 
there were certain loose statements against them in the Police report. HUTCHINS, J., said :— 
‘* Before granting a sanction under s. 195 of the Code of Criminal Procedure, a Court is bound to 
satisfy itself that an offence has been committed. I do not see that it is bound to hold an inquiry 
as to all the persons who may be implicated in such offence. On the contrary, the section expressly 
provides that the sanction may be in general terms, and need not name the accused person or 
persons at all. That being yo, it would seem that the petitioners might have been included in the 
prosecution, even if they were not named in the order or sanction.” 

Whefe an offence of the nature speciticd in this section is committed before a Court, the Court 
must in every case hold an investigation to see if there is a primd facie case. lt may, after this, 
send the cases to a Magistrate for regular ‘ preliminary inquiry.’ But if it proceeds under s. 476 to 
commit direct to the Court of Session, where it has power to do so, it must itself hold a complete 
inquiry, framing charges and taking depositions. See Reg. v. Radha Nanth Mozoomdar, 5 Wym. Cr. 

ul SY e 

Section 476 is as follows.—‘‘ When any Civil, Criminal or Revenue Court is of opinion that there 
is arenbe for inquiring into er offence referred to in s. 195, and committed before it or brought 
under its notice in the course of a judicial procecding, such Court, after making any preliminary 
inquiry that may be necessary, may send the case for inquiry or trial to the nearest Magistrate of 
the first class, and may send the accused in custody, or take sufficient security for his appearance 
before such Magistrate ; and may bind over any person to appear and give evidence on such inqui 
or trial. Such Magistrate shall thereupon proceed according to law, and may, if he is authoriz 
under s. 192 to transfer cases, transfer fhe inquiry or trial to some other competent Magistrate.” 

The object of the preliminary inquiry is, that the Court may be satisfied that a specific charge 
coming under the sections mentioned in it ought to be preferred against the accused, and after 
being so satisfied, it must either commit the case (see s. 487, infra), or send it to the Mayistrate for 
inquiry whether a committal should be made or not. See Aali Prosunno Bagchee, Petitioner, 23 
W.R. Cr. 39. See also Bhokteram v. Heera Kolita, I. L. R. 5 Cal. 184, per AINSLIBF, J., p. 187. 

Itis unnecessary that the preliminary inquiry contemplated by s. 476 should be conducted in 
the presence of the accused. All the Court making the inquiry has to do is to satisfy itself that there 
are crimd facie grounds for sending the case for investigation to a Magistrate—9 W. R. Cr. 3; 
but the Court ought to have direct evidence fixing the offence upon the person whom it is sought 
to charge either in the course of the preliminary inquiry referred to in the section or in the earlier 
proceedings out of which the inquiry rises. It is not sutticient that the evidence in_the carlier 
case may induce some sort of suspicion that the person has been guilty of an offence.—In re Khepu 
Nath Sikdar, I. L. R. 16 Cal. 730. 

Powers similar to those conferred on Civil and Criminal Courts alike by this section are con- 
ferred on Oivil Courts by s. 643 of the Code of Civil Procedure (corresponding with ss. 16 and 19 of 
the repealed Act, XXIII of 1861). But neither that section nor the sections of the Act for which it 
was substituted direct the Court to hold any preliminary inquiry before sendirg a case under the 
section toa Magistrate for investigation, All that is required is that the Court shall be satisfied that 
there is sufficient ground for sending the case for investigation to the Mavistrate. In the case of 
Reg. v. Baijoo Lall, I. L. R. 1 Cal. 450, MACPHERSON and MorRIS, JJ., quashed an order made, 
according to the return of the Judge who made it, under s. 16 of the repealed Act mentioned, 
without a preliminary inquiry having been made, on the ground that the law as to procedure in cases 
within that section was embodied in s. 471 of the Criminal Procedure Code of 1872 (476 of this Code), 
under which a preliminary inquiry was necessary. From the judgment it would appear, however, 
that the learned Judges treated the order as really made under the section of the Criminal Proce- 
dure Code.—See Umbica Sundari Chowdhrani v. Ajitoollah Mondul, 8 C. L. R. 148, 

It is the Court before which, not the Judge before whom, the offence is alleged to have been 
committed that is to give the sanction. A change of incumbent does not alter the constitution of 
the Court.—H. C. Pro., 12th November 1872; Weir, p. 29. 


A. Police-constable taking down a statement under s. 161 is not a judge, nor is the place where 
he officiates, a Court. His sanction is therefore not necessary under s. 195, cl. (b.), to a prosecution 
under 8. 193, for a false statement made to him.— Emp. v. Ismal, I. L. R. 11 Cal. 659, 
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Under s. 230, post, where a new charge has been added, or s charge has been altered so as to 
include an offence for the prosecution of which previous sanction is necessary, the case cannot be 
proceeded with until such sanction is obtained, unless sanction has already been obtained for a pre- 
secution on the same facts as those in which the new or altered charge is founded. Accordingly 
when sanction is given to prosecute a person for a particular offence, the Magistrate may not, with- 
out a fresh sanction, frame a charge against the prisoner of having committed some other offence 
referred to in the section.—Rajcoomar v. Kirthu Ojha, 13 W. R. Cr. 67. 


False Charges.—Under the Code of 1872, where a complaint has been made before a Magis- 
trate, it was held that sanction for a prosecution under s. 211 of the Indian Penal Code without 
examining all the witnesses whom the person accused of making the false charge wishes to produce 
in Court, is illegal._—In re Biyogi Bhagut, 4 C. L. R. 134: In re Russick Lali Mulick, 7 0. L. BR. 
382 : oe v. Karimdad, I. L. R. 6 Cal. 496: (S C.) 7 C. L. R. 467: Emp. v. Radha Kishan, 
I. L. R. 5 All. 36: (see Poonit Singh v. Madho Bhot, I. L. R. 13 Cal. 270, and Emp. v. Jugal Kishore, 
I. L. R. 8 All. 382): Za re Sakhina Bibi, 8 C. L. R. 387: (S. C.) I. L. R. 7 Cal. 87: In re Chukradar 
Potti, 8 C. L. R. 289: Emp. v. Shibo Behara, I. L. R. 6 Cal 584: (S.C )&C. L. R. 265. See Zn re 
Gyan Chunder Roy v. Protap Chunder Dass, I. L. R. 7 Cal. 208: (8. C.) 8 C. L. R. 267: and Sy ~ 
Nissar Hossain v. Ramgoluam Singh, 25 W. R. Cr. 10. But see In re Bhawani Prosad, I. L. R. 4 
All. 182. Now s. 253 provides, in warrant-cases, that if, upon taking all the evidence referred to in 
8. 202, and making such examination (if any) of the accused as the Magistrate thinks necessary, he 
finds that no case against the accused has been made out which, if unrebutted, would warrant his 
conviction, the Magistrate shall discharge him; but that nothing in the section shall be deemed to 
prevent a Magistrate from discharging the accused at any previous stage of the case if, for reasons 
to be recorded by such Magistrate, he considers the charge to be groundless. The proviso to that 
section is new, and it may fe that, under the present Code, when a Magistrate considers a charge 
groundless, and discharges the accused without taking all the evidence offered by the complainant, 
@ prosecution would lie under gs. 211 of the Indian Penal Code. It would seem, however, that in 
such a case it would be necessary to hold a preliminary inquiry under s. 476. See post, Emp. v. 
Bhawani Prosad, I. L. R. 4 All. 182, and cases there cited.—See notes to ss. 200, 203, 253, and 476, 
post. 

It is to be observed that cl. (6) has limited the protection of a preliminary sanction in respect of 
offences under s. 211 of the Penal Code to cases ‘‘ where such offence is committed in, or in relation to, 
any proceeding in any Court.” Accordingly where no complaint has been mada before a Magistrate 
but a charge has been laid before the Police and that charge has been found upon a Police report to 
be false a Magistrate has jurisdiction under s. 191 of this Code to directa prosecution under s, 211 of 
the Pena] Code.—Emp. v. Sham Lall, I. Gu. R. 14 Cal. 707, where all the cases are referred to,—and in 
such cases, where no further proceedings have been taken, also, it would seem sanction is not neces- 
sary to enable the person aggrieved by the false charge to institute a prosecution under the same 
section of the Penal Code.—Government of Bengal v. Gokool Chunder Chowdhry, 24 W. R. Cr. 41: 
Ram Runpur Bhandari v. Madhub Ghose, 25 W. R. Or. 33: Queen v. Gour Mohun Singh, 16 W. R. 
Cr, 44: Emp. v. Trad Ally, I. L. BR. 4 Cal. 869: (S. C.) nom. Nusibunnissa Bibi v. Shaik Erad Ali, 4 
CO. L. R. 413: Emp. v. Abdul Hasan, I. L. R.1 All. 497: Emp. v. Salik Roy, I. L. R. 6 Cal. 582; 
(S. a 8C.L R, 255. See Asrof Ali v. Emp., 1. L. R. 5 Cal, 281. ; 

here a case was referred by the Magistrate to the Police for inquiry, the Police reported it 
false, and the Magistrate thereupon, under s. 195, directed a prosecution under s, 211 of the Penal 
Code for making a false charge. It was there held, that sanction ought not to have been granted 
until the complainants had been afforded an opportunity of proving their case.—Emp. v. Ganga 
fam, 1. L. R.8 All. 38: see Emp. v. Karimdad, L L. R. 6 Cal. 496. 

In the case of Emp. v. Sham Lull, I. L. R. 14 Cal. 707 (F.B.), it was pointed out that the 
Magistrate ought not to take cognizance of an alleged offence under s. 211 of the Penal Code until 
the alleged offender had an opportunity of substantiating the original charge, and such original 
charge has been disposed of in due course of law. 


Clause (c) corresponds with s. 469 of Act X of 1872 and s. 42 of Act IV of 1877. 

Section 469 of Act X of 1872, it was held, referred, in cases of forgery, only to cases in which 
a supposed forged document had been put in evidence in some proceedings in a Civil or Criminal 
Court. In other cases of forgery, the Magistrate, it was said, had power, proprio motu, to make 
inquiries, but did not derive the power from that section.—Keg. v. Ramdharry Singh, 10 W.R, Or. 
5.—See Zadara Virana v. Queen, I. L. R. 3 Mad. 400. 


It is to be observed that the offences mentioned in cl. (c) must be committed in respect 
of a document given in evidence ; otherwise, apparently, sanction is not necessary.—See Sangtli Vira 
v. Queen, I. L. R. 6 Mad. 29. 


It is undesirable, it was said, that the same Judge who has heard the evidence and expressed an 
ppnuet upon it in a civil case should also be the Judge to try a prisoner upon a charge arising out 
of the civil case supported by the same evidence; but a conviction is not necessarily bad for this 
reason.— Queen v. Subal Chunuer Gangooly, 22 W. R. 16. But now see s. 487, infra. 


The granting of a sanction under cl. (c) to a private person does not debar a Civil Court from 
proceeding under s. 478 of the Uode: Emp. v. Shankar, I. L. R. 13 Bom. 384. It is in the discre- 
tion of the private person to proceed or not.—in re Girdhai Mondul, I. L. R. 8 Cal. 435, p. 439: 
(S. 0.)10C. L. R. | 

When a Civil Court sends a prisoner before a Magistrate on a charge of forgery, it is compe- 
tent tothe Magistrate to commit the prisoner for trial on a charge cither of forgery or of using as 
ea @ false document or of abetting forgery.—Queen v. Mohesh Chunder Acharjes, 6 W.R. 


The sanction required by this section is not to be given in any particular form of words. In 
the case of Sheo Churn, Petitioner, 2 Wym. Cr. Rul. 59, where a false charge was dismissed by the 


136 CRIMINAL PROCEDURE. [PART 


Magistrate of the district, an order passed by him referring the complaint of the defendant made 
under s. 211 of the Indian Penal Code to a Deputy Magistrate for trial, was held to be a sufficient 
sanction for the prosecution of the case. 


Although it is not legally imperative that the sanction to prosecute should be in writing, it is 
very desirable that such sanction or direction should be putin writing and attached to the record. 
—Mad. H.C. Pro., Ith February 1872 ; Weir, p. 29. : 

A Bombay High Court Circular directed that a formal sanction should be given under the seal 
of the Court and the signature of the presiding officer. and should be recorded in the proceedings 
in the trial, whether the Court before whom the offence is committed takes proceedings against the 
offender or not. The production of such an order under the seal of the Court and signature of the 
presiding officer is to be accepted as primd fucie evidence of the sanction.—Bom. H. C. Cir. 42. 


Sanction was implied where the conviction, which was for non-attendance in obedicnce toa 
summons, was by the same Magistrate whose summons was treated with contempt.—Reg. v. Ganubin 
Tatia Selar, 5 Bom. H. C. R. Cr. 38. 


The sanction accorded by a Civil Court, it was held under the old Code, in a case under s, 193 
of the Indian Penal Code need not be more specific than a general sanction to prosecute for any 
false statement contained in the two depositions given.— Reg. v. Kadir Bux, 11 W. R. Cr. 17. 


Nature of Sanction.—The first part of the fourth paragraph which deals with the nature of the 
sanction corresponds with the first paragraph of s. 470. See Esean Chunder Dutt v. Prannauth 
Chowdhry, Marsh. 270. The second part of the paragraph is new. It follows the decision in the 
case of In re Balagi Sitaram, 11 Born. 0. C. R. 34. See Emp. v. Dala Jiva, I. L. R.10 Bom. 190. 
In the former case, the Court further expressed an opinion that it was desirable, if not necessary, 
that, in the sanction, the description of the offence intended to be prosecuted should be stated in 
genera terms, although details might be omitted. See Queen v. Oonu Moye Debea, 13 W. R. Cr. 25. 

ut the particular offence or offences for the prosecution of which sanction is given should be stated 
with precision.—Jbid. , 

A Magistrate making a commitment for giving false evidence must set out the prccise words 
recorded as used by the accused, containing the statement which he undertakes to prove to be false, 
and not state the effect of those words: Queen v. Soondor Mohooree, 9 W. R. Cr. 25: Queenv. Kar- 
tick Chunder Holdar, 6 W. R. Cr. 58: Queen v. Boodhun Ahir, 17 W. R. Cr. 32. If, however, 
the defect is not such as to mislead the accused, the High Court will not interfere.—Queen v. Adhya 
Thakoor, ib., 33. Inu acase of forgery, it should be stated distinctly what the document is for which 
@ prosecution is to be entertained, the particular act or acts of forgery ; and ina case of perjury, the 

pate ana which constitute the perjury should be specified.—Jn re Govind Chunder Ghose, 
. R. Cr. 41. 

The sanction ought to specify the section or sections under which the criminal proceedings are to 
be taken, as also, in a general way, the offence or offences to be charged, the date of commission, and 
the place where committed : Jmam Baksh, Punj. Rec., 1889, p. 183.—In re Parsotam Lall, 1. L. R. 
6 All. 101, per STRAIGHT, J., who went on to say: ‘I think it well that judicial officers, in granting 
sanctions under s. 195 of the Criminal Procedure Code, should be clear and precise upon the matters 
I have indicated, in order that the Magistrates who have to entertain the prosecutions may accurate- 
ly know the exact offence or offences in respect of which proceedings have been authorized.” In 
cases of perjury the sanction should specify in substance the assignment of perjury and the sections 
under which p: oceedings are authorized. —i/n re Har Dial v. Durga Prasad, 1, L. R. 6 All. 105, 

It will be observed, from the cases quoted, that the tendency of the Courts is to hold that sanc- 
tion granted under the section should be as precise as possible, especially in cases of perjury and 
forgery. The section provides that, where sanction his been given in respect of any offence re- 
ferred to in the section, the Court taking cognizance of the cese may frame a charge of any other 
offence so referred to which is disclosed by the facts. Thus, where sanction has been given 
to prosecute, under s. 182, for false information with intent to cause a public servant to use his 
lawful power to the injury of another person, the section would allow the Court taking cognizance 
of the case to frame a charge, under s. 211, of bringing a false charge.—Sce Rujcoomar v. Kirtu 
Ojha, 138 W. R. Cr. 67. 


Where a charge has been made not requiring sanction, but a new charge requiring sanction 
is substituted or added. the Court must be guided by s. 230, post, which provides that, if the offence 
stated in the new or altered charge is onc for the prosecution of which previous sanction is neces- 
sary, the case shall not be proceeded with until such sanction is obtained, unless sanction has been 
already obtained for a prosecution on the same facts as those on which the new or altered charge is 
founded.—See ss. 226 and 227 as to alteration of charges. 


What amounts to Sanction.—-Where a Subordinate Magistrate aftertrying a case sent the record 
to the District Magistrate with a suggestion that certain persons should be prosecuted under s, 211 
of the Penal Code, it was held by the High Court that this did not constitute a sanction to prosecute. 
—In re Khepu Nath Sakdar, I. L. R. 16 Cal. 730. 

An instruction to a Magistrate of the District by the Court of Session, contained in the con- 
cluding sentence of its judgment in a case tried by it, to prosecute a person for giving false evidence 
before it in such case, did not amount, it was held by PEARSON, J., to sanction to a prosecution 
within the meaning of s. 468 of Act X of 1872, that section contemplating a complaint or at least an 
application for sanction for a complaint--Emp. v. Gobardhan Dass, I. L. R.3 All. 62. The High 

ourt at Calcutta, however, decided otherwise in the case of In re Jugut Mohinee Dasses,10 C. L. R. 
4. In that case it was held, not ony that it was not necessary that sanction to prosecute under 
s. 211 of the Penal Code should only be granted on an application by a private prosecutor, bnt that 
a District Magistrate was competent, of his own motion, to direct a prosecution, where a complaint 
had been entertained and found to be false by a Magistrate subordinate to him. See Jn re Giridhari 
ey on C. L. R. 46: (8S. ©.) IL. R. 8 Cal. 485: Ishri Prasad v. Sham Lal, 1. L. R.7 All. 
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In the case of Jadunath Hazra v. Annoda Prossad Sircar, 11 C. L. R. 53, a Moonsiff, upon an 
application for sanction to prosecute under s. 207 of the Indian Penal Code, made the following 
order on the petition : “‘If the petitioner thinks there is sufficient evidence against A, there is no 
objection to give the sanction asked for herein.” The High Court held that this sanction was not 
sufficient. So, in the case of Abbilakh Sing v. Khub Lall, I. L. R. 10 Cal. 1100, which was overruled 
on another point by the Full Bench in the case of In re Krishnanundo Das, I. L. R. 12 Cal. (F. B.) 
58, a sanction in the words—“ sanction to prosecute is awarded ”—was held to be clearly not a com- 
pliance with the law which requires that a sanction ‘shall, so far as practicable, specify the Court 
or other place in which, and the occasion on which, the offence was committed.” 

The sanction need not name the accused porson. Sco /n re Govindan Nayan, I. L. R. 7 Mad. 
224, per HUTCHINS, J. (quoted supra). 

If, in the course of a proceeding, either civil or criminal, a Judge or Magistrate finds clear 
grounds for believing that cither the parties to the procecding or their witnesses have committed 
perjury or any other offence against public justice, he is justified in directing criminal ee 
against such persons without any furthor inquiry than that which he has already held in his own 
Court.—-In re Mutty Laul Ghose, I. L. R. 6 Cal. 308. Secs. 476, infra. 


The fifth paragraph of this section is based upon the second paragraph of 8s. 470 of Act X of 
1872. See also Act X of 1875, s. 134, and Act IV of 1877, s. 48. By s. 470, however, it was provided 
that tho sanction might ‘be given at any time,’ and these words, it was held, must be construed 
reasonably, and that ‘any time’ meant a time which did not unduly prejudice the party to be 
prosecuted or put him in a worse position than he was before.—Seetaram Sahoo v. Rai Baboo Shew- 
golam Sahoo, 18 W. R. Cr. 62. Questions arose under Act X of 1872 as to whether a sanction 
granted after commitment was Iegal. See Mohkima Chuinder Chuckerbully, 15 W. R. Cr. 45: and 
In re Golak Singh, 3 B. L. R. Ap. Cr. 10. Such questions are now put at rest by this section, 
which provides that no Magistrate shall take cognizance of the offences mentioned except with 
previous sanction of a Court. ; 


Complaint.—The words ‘“‘ except with the previous sanction or on the complaint of the public 
servant concerned ” must be read in connection with s. 476, post, which was enacted with the ob- 
ject of avoiding the inconvenience which mizht be caused if a Moonsiff, Subordinate Judge or 
a Judge were obliged to appear before a Magistrate and make a complaint like an ordinary com- 
plainant in order to lay the foundation fora prosecution. ‘The language of s. 476 incicates that 
where a Court is acting under s. 195, a complaint in the strictest sense of the word is not required, 
and that the procedure therein laid down constitutes the ‘‘complaint ” mentioned in s, 195.—Jshrd 
Prasad v. Sham Lal, I. L. R. 7 All. (F. B.) 871, per PETHERAM, C. J., and STRAIGHT, J. In that 
case a Moonsiff made an order which he described as passed under s. 643 of the Civil Procedure 
Code (Act XIV of 1882), and in which he directed that certain persons, who had committed offences 
before him under ss. 198, 463, and 471 of the Penal Code, should be sent before the Magistrate, 
and that the Magistrate should inquire into the matter. The Full Bench held that the order, 
whether it was or was not a sanction, was a sufficient complaint within s. 195, and that the limi» 
tation period prescribed by that section was not applicable to the case. See Queen v. Yendava 
Chandramma, I. L. R. 7 Mad. 189. 

Section 643 of the Civil Procedure Code is as follows :—‘‘ When in a case pending before any 
Court, there appears to the Court sufficient ground for sending for investigation to the Magistrate 
a charge of any such offence as is described in ss. 193, 196, 199, 200, 205, 206, 207, 218, 209, 210, 463, 
471, 474, 475, 476, or 477, of the Indian Penal Code, which may be made in the course of any other 
suit or proceeding, or with respect to any document offered in evidence in the case, the Court may 
cause thio person accused to be detained till the rising of the Court, and may then send him in 
custody to the Magistrate, or take sufficient bail for his appearance before the Magistrate. The 
Court shall send to the Magistrate the evidence and documents relevant to the charge, and ma 
bind over any person to appear and give evidence before such Magistrate. The Magistrate shall 
receive such charge, and procced with it according to law.” 

As to what is a complaint, see notes to s. 191, supra. 


Jurisdiction.—The discretion vested in a Civil Court of sanctioning a criminal charge of per- 
jury is one that should be most carefully exercised.—Queen v. Poosa Ram, 6 W.R. Or. 11 

As soon as it becomes apparent that.a complaint is of an offence falling within this section, 
and that it is made without sanction, the Magistrate is not competent to entertain it.—Pro., 16th 
February 1875: 8 Mad. H. C. R. Appx. ii; Weir, p. 30. The sanction must be given before and not 
after the commencement of the prosecution.—Emp. v. Dala Jiva, I. L. R. 10 Bom. 190. 

In the case of Barkatulla v. Renne, I. L. R. 1 All. 17, it was held by a Full Bench at Allaha- 
bad, that when the Court, in which evidence in a case had been given, had, under s. 468 of the 
Criminal Procedure Code of s. 1872, sanctioned criminal proceedings,no superior Court had any right 
to question the propricty of that sanction. In Calcutta, also, it was held by a Full Bench, in the 
case of In the matter of Ram Prosad Hazra, B. LL. R. Sup. 426: (S. C.)5 W. R. Mis, Rul. 24, that 
where, in the course of a suit, a Civil Court committed a party for trial or sanctioned criminal 
proceedings against him, on a charge of perjury or forgery, the High Court could not, as a Court 
of Revision, reverse such sanction or order, upon the ground that it was not warranted by the facts. 
See also Gopal Mozumder v. Hurro Soonderi Boistomee, 16 W. R. Cr. 69. In the case of Barka- 
tulla v. Rennie, I. L. R. 1 All. (F. B.) 17, SPANKIE, J., was of opinion that where sanction had 
been withheld Py the subordinate Court the superior Court might, by virtue of its superiority, 
grant sanction ; but that it should be the practice of all superior Courts to refuse to entertain an 


application until it was shown that an application had been made to the subordinate Court, and 
by that Court sanction had been refused. 


The power which, under the 6th paragraph of this section, a superior Court has to grant or 
revoke a sanction which has been refused or granted, may be exercised by an Appellate Court by 
way of revision—Section 439, infra. But where sanction has been refused by a subordinate Court, 
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the High Court will not exercise the discretion given to it by this section, unless it appears very 
clearly that there are strong grounds for granting the sanction.—Money Mohun Dey v. Denonath 
Mullick, 22 W. R. Or. 11. But it seems a Sessions Judge may order the committal of a person 
accused of giving false evidence after the discharge of such person by the Magistrate.—Leg. v. 
Bhohisan Mahatoon, W. R. Or. Sup. Vol. iii. By east 

Sanctioning a prosecution is a judicial act, and the person to whose prejudice it is done must 
be previously heard, and a judgment formed upon legal evidence. In cases in which the Magistrate 
dismisses the engine complaint upon a report from the Police, there is no legal evidence before 
him on which to form his judgment. In cases, however, in which the Magistrate examines the com- 
plainant and hears the evidence, acquits or discharges the accused, and then without notice to the 
complainant sanctions his prosecution for preferring a false charge, sanction cannot be said to be 
improperly given—Emp. v. Sheikh Beari, I. L. R. 10 Mad. 232. But where the attorney for a 
complainant stated that he was prepared to show cause against an application for sanction to prose- 
cute him, it was held that the Magistrate did not exercise a proper discretion in granting sanction 
without giving him an ppporbanity of being heard.—Kedarnath Dass v. Mohesh Chunder Chucker- 
butty, I. a R. 16 Cal. 661. 


Notice.—It was held by a Full Bench, overruling the case of Abbilakh Singk v. Khub Lal, 
I. L. R. 10 Cal. 1100, on that point, that no notice is necessary to the person against whom it 
is intended to proceed, before a Court, before which the alleged offence has been committed, can 
grant sanction to prosecute.—In re Krishnanund Das, I. L. R. 12 Cal. (F. B.) 58. Before, however, 
granting sanction, the Court is bound to satisfy itself that an offence has been committed : (Kedar- 
nath Dass v. Mohesh Chunder Chuckerbutiy, 1. L. R. 16 Cal. 661), but it is not bound to hold an 
inquiry as to all the persons who may be implicated in such otfence.-—In re Govindan Nayan, 
I. 1. BR. 7 Mad. 224, for the section itself provides that the sanction need not name the accused. 


On an application for sanction to prosecute, it was held under Act X of 1892, s. 468, in Madras 
that it is not competent to the Court to go beyond the record in determining whether or not sanc- 
tion should be granted, where the record itself discloses no foundation for the charges.—Sangilé 
Vira Chinnatambiar v. Queen, I. L. R. 6 Mad. 29, per INNES, Otfg. C. J.,and KERNAN, J. Sce 
Abdul Khadar v. Meera Sahib, 1. L. R. 15 Mad. 224: see In r6 Kasi Chunder Mozumdar, I. L. R. 
6 Cal. 440: (S. C.) 7 C. L. R. 3380: see Shoshi Kumar Dey, I. L. R. 19 Cal. 345. In the first case, 
the plaintiff, in a civil suit to set aside an order of demarcation under s 25 of the Madras Boundary 
Act, filed certain copies of settlement accounts. When the case came on, the clerk of the Collec- 
tor’s office was in attendance under a subpoena to produce the originals, which were alleged to 
be forged. No evidence was given of the forgery. The plaintiff's vakil retired from the case, and 
the suit was dismissed. Subsequently, the defendant’s counsel applied for sanction to prosecute 
the plaintiff under s. 471 of the Indian Penal Code, and sanction was granted. The Madras High 
Court, however, held that, upon the record itself, there was no evidence giving rise per sé to 
a suspicion of the offence charged, and set aside the order granting sanction. Under the present 
Code it is a question whether sanction would be necessary in such a case, as the documents were not 

ut in evidence. See Shoshi Kumar Dey, I. L. R. 19 Cal. 345, dissenting from In re Kusi Chunder 
ozumdar, I. L. R. 6 Cal. 640 and Sangili Vira v. Queen, I. L. R. 6 Mad. 29. 

The sanction should not be granted without a preliminary inquiry where such inquiry is neces- 
sary under s. 476 of the Code.—Emp. v. Nurotam Dass, I. L. R. 6 All. 98. In the case of Jn re 
Parsvtam Lal, I. L. R. 6 All. 101, where a Moonsiff gave sanction to prosecute for forgery, where 
the question whether a bond had been executed or not was, after suit brought, by consent of the 
pee referred to arbitration, and the arbitrator decided that the bond was a forgery, it was held 

y STRAIGHT, J., that the Moonsitf, not having determined the question of forgery himself, ought 
to have held a preliminary inguiry to satisfy himself that there were materials to justify a pro- 
secution. It will be observed that in this cuse the document alleged to be forged was not actuall 

iven in evidence in the proceedings before the Court, though it was given in evidence in a proceed: 
ing before the arbitrator directed by the Court. 


Subordination of Magistrates.—The penultimate paragraph of this section seems to have been 
suggested [See Jn re Anant Ramchandra, 1. L. R. 11 Bom. 438] by the remarks of MELVILL, J., 
in the case of Emp. v. Padmanabh Pai, I. L. R. 2 Bom. 384, where it was held by the Bombay 
High Court, that a Magistrate of the first class was subordinate to the Magistrate of the District, 
so that a sanction given by the latter to prosecute a person for intentionally giving false evidence 
before the former was legal and sufiicient. ‘‘ We should certainly have prefcrred,@said MELVILL, 
J., in that case, ‘‘to hold that, for the purposes of ss. 468 and 469, a Magistrate Of the first class 
is subordinate, not to the Magistrate of the District, but to the Court of Session. It is very 
essential that the Court of Session, either when sitting in appeal or when trying a case committed 
to it by a Magistrate of the first class, should have the power to sanction a prosecution for the 
offence of giving false evidence or of forgery committed in the Court of the Magistrate. ‘ . 
P ‘: . But, in the absence of any express provision to that effect in the Code, it is impossible 
not to see that it would be dificult to hold that the Oourt of Session has such power in the face 
of the words of s. 37 (corresponding with s. 17, para. 4, supra).” See also Jn re Gur Dayal, I. L. R. 
2 All. 205: and In re Anant Ramchandra, I. L. R. 11 Bom. 438. 

It will be observed that, for the purposes of this section, it is now declared that every Court 
other than a Court of Small Causes shall be deemed to be subordinate only to the Court to which 
appeals ordinarily lie. 

For the purpose of sanctioning a criminal prosecution, the Court of the Subordinate Judge 
is subordinate to that of the District Judge, notwithstanding that the subject-matter of the 
litigation in the former Court involves more than Rs. 5,000, and an appeal lies direct to the High 
Court.—EZmp. v. Lakshman Sakharam, I. L. R. 2 Bom. 481. In the case of Queen v. Velayudam 
Pillai, I. L. R. 6 Mad, 146, it was held in the Madras Presidency that a second class Magistrate of 
a talook, not being the official superior of a Police Station-house Officer, could not sanction & 
py crecution under s. 182 of the Indian Penal Cude for giving false information to the Station-house 

cer. 
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In Allahabad it was held that the Court of the Collector, when granting sanction in respect 
of false evidence in the course of a trial of a rent-suit under Act XII of 1881, from the final 
decision in which there was no appeal to the Court of District Judge, was still to be deemed 
subordinate to it, and that the Court of the District Judge might be taken as the Court to which 
the decisions of the Collector ordinarily lie.—Hari Prosad v. Debi Dial, I. L. R. 10 All. 582. 


Revocation.—A superior Court has no power to set aside a complaint made by a subordinate 
Court.—Emp. v. Rachappa, I. L. R. 13 Bom. 109: see Emp. v. Narakka, I. L. R. 13 Mad. 144. A 
District Court has jurisdiction to revoke or grant a sanction granted or refused by a Subordinate 
Judge’s Court.—Shekata v. Mathusami, I. L. R.7 Mad. 314. A Subdivisional Magistrate cannot 
sanction the prosecution of a witness for perjury in the Court of a Magistrate subordinate to him.—~ 
Emp. v. Kuppu, I. L. R. 7 Mad. 560. 


Lapse.—-A sanction does not lapse with the death, before complaint preferred, of the person to 
whom it was granted.—JIn re Thathayya, I. L. R. 12 Mad. 47; but where such sanction is not 
proceeded with, it is open to the Magistrate to take up the case without complaint under s. 191 (@). 
—Emp. v. Nipcha, I. L. R. 4 Cal. 712. See Sardar Jawala Singh, Punj. Rec., 1887, p. 56. 


Limitation.—It seems to have been considered that it is competent to a Court which has grant- 
ed sanction to a prosecution to give a fresh sanction if the one previously granted has expired by 
efluxion of time.—Jn re Gulab Singh v. Debi Prosad, I. L. R. 6 All. 45. But where sanction 
has been granted, and has ceased after six months to be in force, fresh sanction ought not to be 
granted, assuming it can be granted at all, unless some explanation is given for the omission to 
commence proceedings under the first sanction within six months. See Joydeo Singh v. Hurihar 
Pershad Singh, I. L. R. 11 Cal. 577. The limitation in the section me wns that the Magistrate 
shall not take cognizance of a case under a sanction which is more than six months old, not that the 
whole prosecution must be complcted in that time.—IJn re Gulab Singh v. Debi Prosad, 1. L. R. 
6 All. 45. There is no fixed period of limitation for making applications for sanction under s. 195,— 
Emp. v. Ajudhia, I. L. R. 10 All. 350. * 

In the case of Jn re Gulab Singh v. Debi Prosad, I. L. R. 6 All. 45, sanction had been ob- 
tained, but in consequence of the evidence of the complainant not being procurable, the Magistrate 
ordered ‘“ the case to be shelved for the present.” It was held, on the complainant, after the six 
months had expired, applying that the proceedings might be re-opened, that it was not necessary 
that fresh sanction should be given. 

“ Court."—A Mamlatdar’s Court instituted by Bom. Act III of 1876 is a Civil Court within 
the meaning of this section.—In re Savanunia, I. L. R. 5 Bom. 137: Mahadaji v. Sonu, 9 Bom. 
H. C. R. 249: and Bai Jamna v. Bai Jadav, I. L. R. 4 Bom. 168; and accordingly sanction is 
required in case of an offence mentioned in the section. See Emp. v. Sabsubh, I. L. Re 2 All. 353. 

A Collector acting in appraisement-proceedings under ss. 69 and 70 of the Bengal Tenancy 
Act,—Raghoobuns Sahoy v. Kokil Singh, 1. L. R. 17 Cal. 872, and in Madras a village Moonsitf— 
Emp. v. Venkayya, I. L. R. 11 Mad. 375, have been held to be within the meaning of the section. 

A Sub- Registrar acting, it was held, under the Registration Act, 1877, is not a Court within the 
meaning of s. 195.—Emp. v. Subba, I. L. R. 11 Mad. 3: Emp. v. Tulja, 1. L. R. 12 Bom. 36; dissent- 
ing from In re Venkatachala, I. L. R. 10 Mad. 154: Emp. v. Vythilinga, I. L. R. 11 Mad. 500. 

In In re Venkatachala, ft. L. R. 10 Mad. 154, it was held that a Sub-Registrar acting under s. 41 
of the Registration Act is a Court, asa document presented to him under that section must be given 
in evidence. See Emp. v. Vythilinga, I. L. R. 11 Mad. 500; where the conflict in Bombay High 
Court is referred to. But the conflict in the Madras High Court has now been settled, it being 
held that a Registrar acting under the Registration Act, ss. 72—75, is a Court for the purposes 
of s. 195 of the Criminal Procedure Code.—Atchayya v. Gangayya, I. L. R. 15 Mad. 138. In that 
case the Full Bench held, that the term Court in s. 195 of this Code is the same as that defined b 
8s. 3 of the Evidence Act, and that it therefore ‘‘includes all Judges and all Magistrates and a 
persons, except arbitrators, legally authorized to take evidence.” 


It is not necessary that sanction should be given before instituting a charge under s. 82 of the 
Registration Act III of 1877, for making false statements on oath, aug the offence charged is 
of the same nature as that punishable under s. 193 of the Indian Penal Code.—Gopi Nath v. Kuldip 
Singh, I. L. R. 11 Cal. (F. B.) 566. See mp. v. Batesur Mandal, I. L. R.10 Cal. 604. 

Where a pardon is legally tendered under s. 336, post, and the accused makes a statement 
on oath, which be retracts ina subsequent judicial proceeding, a proper sanction is necessary for 
a prosecution for giving falye evidence on each branch of an alternative charge of giving false 
evidence, and such sanction must, of course, under this section, be granted before, and not after, 
the commencement of the prosecution.—Emp. v. Dala Jiva, I. L. R. 10 Bom. 190. 

Revision.—The High Court is competent in the exercise of its revisional powers to interfere with 
an order of a subordinate Court, whether made under s. 195 or s. 476 of the Code, directing the 

rosecution of any person for offences referred to in these sections.—In re Khepu Nath Sikdar, 
r L. R. 16 Cal. 730: see Reg. v. Baijoo Lall, I. L. R. 1 Cal. 450: In re Kali Prosunno Bagches, 
23 W. R. Cr. 39. Subordinate Courts in granting sanction should so frame their proceedings as 
to enable the superior Court to satisfy itself from the record whether the application for sanction 
was properly granted or not.—Kedarnath Dass v. Mohesh Chunder, I. L. R. 16 Cal. 661. The 
mere fact of the charge not being proved is not sufficient, and where that was all that appeared 
upon the record sanction was revoked.—Ibid. 


Having regard to the terms of s. 487, post, a Sessions Judge is not debarred from trying a 
person charged under s. 196 of the Penal Code by reason of his having as District Judge given 
sanction for the prosecution.—Emp. v. Sarat Chandra Rakhit, I. L. R. 16 Cal. 766 (F. B.) : Mp. 
v. D'silva, I. L. KR. 6 Bom. 479. But if a Sessions Judge has directed the trial of a person for the 
offence of giving false evidence committed before himself he cannot try the case himself.—Zmp. v. 
Makhdum, I. L. R. 14 All, 354. See Xmp. v. Ganga Din, Weekly Notes, 1884, p. 329. 
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Criminal proceedings for perjury or forgery arising out of civil litigation should not, as @ rule, 
on during the apaing of the litigation.—In re Shri Nana Maharaj, 1. L. R. 16 Bom. 720: 
xv. Osburn, 14 é: B. 396: Rea v. Simmons, 8 ©. and P. 50. 


196. No Court shall take cognizance of any offence punishable under 

Chapter VI of the Indian Penal Code, except section 

Prosecution for of 127, or punishable under section 294A of the same Code, 
fences against the State. : 

unless upon complaint made by order of, or under 


authority from, the Governor-General in Council, the Local Government, or 
some officer empowered by the Governor-General in Council, in this behalf. 


The second branch of the section is in accordance with the ruling in the case of Reg. v. 
Ninayak Divakar, 8 Bom. H. C. R. Cr. 32. 

Chapter VI of the Penal Code deals with offences against the State. 

Section 127 of the Penal Code deals with the receiving of property taken by war against the 
Government of any Asiatic power in alliance or at peace with the Queen, or by depredation on 
the territories of any power in alliance or at peace with the Queen. 

Section 294A of the same Code deals with the kecping of lotteries. 

The parties concerned in keeping a lottery and issuing proposals for a lottery without the 
authority of Government are not liable to prosecution except under the sanction of the Govern- 
ment—Act XXVII of 1870, s. 14. Before deciding not to proceed against the parties concerned in 
a lottery, the District Magistrate should fully investigate the matter and take the orders of Govern- 
ment—Mad. Bees etter 4th June 1874; Weir, p. 82. See G. O. of Govt. of India, dated Ist Nov. 
1877, No. 329, embodied in G. O., Madras, dated 20th November 1877, No. 2738, 


Where an accused was charged under s. 121 of the Penal Code and proceedings were instituted 
upon a Police report, it was held that the absenco of a complaint was a fatal defect which could 
not be cured by s. 537, post.—Shamal Khan, Punj. Rec., 1890, p. 33. 


197. When any Judge, or any public servant not removable from his 
office without the sanction of the Government of India 
or the Local Government, is accused as such Judge or 
public servant of any offence, no Court shall take cogni- 
zgance of such offence, except with the previous sanction of the Government 
having power to order his removal, or of some officer empowered in this behalf 
by such Government, or of some Court or other authority to which such Judge 
or public servant is subordinate, and whose power to give such sanction has not 
been limited by such Government. 
Such Government may determine the person by whom, and the manner in 
sfiich: the prosecution of such Judge or public servant 
is to be conducted, and may specify the Court before 
which the trial is to be held. 


As to the definition of ‘‘ Judge” and ‘‘ public servant,” see ss. 19 and 21 of the Indian Penal 
Code, and s. 4. (w) ante, which makes these detinitions applicable under this Act. 

The High Court at Bombay has held that this section applies to all acts ostensibly done by a 
public servant—i.e., to acts which would have no spccial signification except as acts done by a 
public servant.—Emp. v. Lakshman Sukharam, I. L. R. 2 Bom, 481. 

A charge against a Judge of using defamatory language to a witness during a trial cannot 
ee ee by a Magistrate without previous sanction.—In re Gulam Muhanpnad, I. L. R. 9 

ad. 439. 

The Caleutta High Court ina Circular Order has stated that the charges, which, under gs. 466 (197 
of the present Code) of the former Code of Criminal Procedure, cannot be entertained against the 
officers thercin described, except under the sanction or direction of the Local Government or other 
competent authority, relate to offences which can be committed by public servants as such, and which 
are specified in Chap. IX of the Indian Penal Code, and to no other. Offences committed avainst 
the person or property of individuals by one who happens to be a public servant are not necessarily 
committed by him as such public servant in the sense in which those words are used in the Penal 
Code, and, unless committed in that character, must be regarded as the acts of individuals in their 
private capacity ; charges, therefore, founded on such acts do not need the sanction of Government 
or other competent authority aforementioned before they can be entertained by a Criminal Court, 
but should be dealt with in the same way as charges against individuals ordinarily are.—Cal. H. 
C. C. O., No. 20 of 4th October 1864 ; Wilkins, p. 114. See, however, the remarks of MELVILL, J., in 
Reg. v. Parashram Keshav, T Bom. H. C. R. Cr. 61, commenting on that Circular Order and the 
explanation of these remarks given by WEsT, J., on reference to MELVILL, J., in the case of 
Emp. v. Lakshman Sakharam, 1. L. R. 2 Bom, 409, p. 485. 


Section 132 provides that no prosecution against any Magistrate, Military officer, Police-officer, 
soldier or volunteer for any act purporting to be done under Chap. IX of this Code which relates 


Prosecution of Judges 
and public servants. 


Power of Government 
as to prosecution. 
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to unlawful assemblies shall be instituted in any Criminal Court, except with the sanction of the 
Governor-General in Council; and : 

a) no Magistrate or Police-officer acting under that Chapter in good faith, 

b) no officer acting under s. 131 in good faith, ae 

c) no person doing any act in good faith in compliance with a requisition under s, 128 or 8, 130, 

an 

(d) no inferior officer or soldier, or volunteer, doing any act in obedience to any order which 
under military law he was bound to obey, 

shall be deemed to have thereby committed an offence. 


Section 537, post, provides that no finding, sentence, or order of any competent Court shall 
be reversed or altered under Chap. X XVII, or on appeal or revision, on account of the want of 
sanction under s. 195, unless the omission has caused a failure of justice. It is silent as to want of 
sanction required under s. 132 or 197. 


A Municipal Corporation is not a ‘‘ public servant” within the meaning of this section.—Emp. 
v. Municipal Corporation of Calcutta, I. L. R. 3 Cal. 758 : (S. C.) 2.0. L. R. 520. And the protec- 
tion extended by the section to certain individual public servants does not extend to such a corpora- 
tion prosecuted under the Penal Code for creating a public nuisance— /bid : sce Reg. v. Birmingham 
and Gloucester Re Co., 3 Q. B. 223: Reg. v. Scott, 3 ib. 547: Reg. v. Great Northern Ry. Co., 9 
ib. 315. Butin the Punjab it has been held that a member of a Municipal Committee is a public 
servant not removable from his ottice without sanction of Government under s. 8$ of Act XITI of 1884, 
and that he could not be prosecuted without sanction for defamation in respect of statements in a 
resolution of the Committee to which he was a party.--- Bakshi Ram, Punj. Rec., 1890, p. 26. 

In the case of the Emp. v. Municipal Commissioners of Calcutta, AINSLIE, J., said :—‘* By 
s. 11 of the Penal Code, the word ‘ person’ is defined to include a body of persons whetherin 
corporated or not, and therefore the word ‘ person’ in s. 21 may be read as a body of persons in- 
corporated. The word ‘ public servant’ in thaf section may, consequently, denote a body of persons 
incorporated falling under any of the descriptions given therein. . 2... 4 6 6 6 ee ee 
The class of public servants referred to (in s. 389 of Act IV of 1877) consists of those who are ‘ not 
removable from office without the sanction of Government.’ But if the whole be rcad as describing 
the class exempted from prosecution without the previous sanction of Government, the description 
can only be applied to a class not removable from office at all, by dropping in the words ‘ without the 
sanction of Government,’ which have no meaning as applied to such public servants. . . . « » 
It does not seem to me that it must necessarily be implied that by the words ‘ not removable from 
office without the sanction of Government,’ it was the intention of the Legislature to include those 
who are not removable from office under any circumstances at all.” 


The corresponding section (466) of Act X of 1872 was held not to apply to a prosecution of a 
Police patel in the Bombay Presidency.—Emp. v. Bhagwan Devraj, I. L. R. 4 Bom. 357: Emp. v. 
Irbasapa, ib. 479. 

The Madras Government, by a notification, dated the 27th August 1873, notified that, under 
cl. 1 of s. 466 of the Criminal Procedure Code, the power to direct or sanction the entertainment of 
complaints of offences committed in their public capacity by Subordinate Magistrates, Tahsildars 
and Deputy Tahsildars had been restricted by the Governor of Madras in Council to the Boar 
of Revenue ; and in continuation of the above notification it was further notified, on the 13th 
September 1873, that in regard to all other classes of Magistrates, the like power was reserved to 
the Governor of Madras in Council.-—Aladras Gazelle, 1873, p. 1503. 

Where, after a magisterial inquiry, a European British subject, being a public servant, within 
the meaning of this section, was committed for trial to the High Court of Bombay by the Judicial 
Superintendent of Railway, in His Dighness the Nizam’s dominions, without any previous sanction 
as required by the section, a Full Bench of the Bombay High Court held that the proceedings 
were irregular and without jurisdiction, and that a sanction subsequently obtained was of no effect. 
But it held also that the provision of s. 532, post, applied, and that the Judge presiding at the 
Criminal Session of the High Court had power, in his discretion, to accept the commitment and to 
proceed with the trial of the prisoner.—Emp. v. Aforton, I. L. R. 9 Bom. 288, 


198. No Court shall take cognizance of an offence falling under Chapter 
XIX or Chapter XXI of the Indian Penal Code or under 

Prosecution for : Qs ‘ F ‘ ‘i 
breach of contract, sections 493 to 496 (both inclusive) of the same Code, 


defamation and except upon a complaint made by some person aggrieved 
offences against mar- by such offence. 
riage. 


_ Chapter XIX of the Penal Code deals with criminal breach of contracts of service; Chap. X XI, 
with defamation. 
Suppose a firm (all the members of which are in England) is carried on in Calcutta, through 
a@ manager, and it is defamed in Calcutta. Apparently no prosecution could proceed upon the com- 
plaint of the manager, unless he were specially aggrieved. 


_ “Complaint” means the allegation made orally or in writing to a Magistrate with a view to 
his taking action under this Code, that some person, whether known or unknown, has committed 
an offence, s. 4 (a)—See notes to s. 191, supra. A charge of defamation not contained in the complaint 
peeeuee to the Magistrate, but added subsequently by the Magistrate upon statements made 

y the complainant on his examination under s. 200, post, whether of his own accord or in conse- 
quence of suggestions from the Magistrate, was held not to be a legal complaint made by an aggrieved 
person, within the meaning of s. 4 (a) and s. 198 so as to enable the Magistrate to take cognizance 
of the offence.— Emp. v. Deo Kinandan, I. L. RB. 10 All. 39. See Emp. v. Kallu, I. L. R. 5 All, 233. 
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See also note to next section. Where a married woman is defamed by the imputation of unchastity, 
her husband is a person aggrieved and the Magistrate may take cognizance upon his complaint.—Chel- 
lam Naidu v. Ramasami, I. L. R. 14 Mad. 379. 

Sections 493, 496 of the Penal Code relate to marriage. 

Under this section, when a case relating to marriage is once properly before the Magistrate, he 
may proceed against any person implicated, Thus, where, in an inquiry as to the abduction of a 
wife, it appears that the wife has committed bigamy, the Magistrate may, without further complaint, 
commit the woman for the latter offence.—IJn re Ujjala Bewa, 1 C. L. R. 523. See s. 238, post. 

The brother of a lunatic is not as such ‘a person aggrieved by such offence’ within the meaning 
of this section for the purpose of a prosecution against the wife of the lunatic for bigamy, and his 
complaint, it was held, could not be entertained.—Emp. v. Bai Rukshmoni, I. L. BR. 10 Bom. 340. 


199. No Court shall take cognizance of an offence under section 497 or 
section 498 of the Indian Penal Code, except upon a 
complaint made by the husband of the woman, or, in his 

a *iapied woman. absence, by some person who had care of such woman on 
his behalf at the time when such offence was committed. 


Sections 497 and 498 relate to adultery and to the enticing, or taking away or detaining, with 
@ criminal intent, married wowen. 

It seems to have been doubtful whether the formal assent of a husband to a charge of adultery 
added at the end of his deposition is a proper compliance with this section.—Reg. v. Luckhy Narain 
Nagory, 24 W. R. Cr. 18. In the case, however, of Rahmatullu v. Emp., Punj. Rec., 1883, p. 12, 
the complainant informed the Police and filed a petition before the Magistrate that the accused 
had committed a rape on his wife, and prayed that the accused might be punished under s. 376 of 
the Penal Code. The Police, after inquiry, reported to the Magistrate that the case was one of 
adultery and not of rape, whereupon the Magistrate directed that the accused should be brought up. 
In his deposition before the Magistrate the complainant stated that he wished to proceed against 
the accused for adultery. The Court considered that this statement was not a sufficient compliance 
with the law, which lays down that a complaint under s. 497 of the Penal Code shall not be insti- 
tuted except upon a complaint made by the husband of the woman. The Court stated that it shared 
the doubts expressed by the High Court of Calcutta in the case of Reg. v. Luckhy Narain Nagory, 
24 W. R. Cr. 18. 

The case of Emp. v. Kaliu, I. L. R. 5 All. 233, was similar to that in the Punjab Chief Court, 
and there, as subsequently in the case of Emp. v. Deo Kinandan, I. L. R.10 All. 39, the High Court 
at Allahabad held that a formal complaint was necessary. See note to previous section. 


In all criminal cases, except those referred to in ss. 478 and 479 of Act X of 1872 corresponding 
with this section, it was directed by the High Court of the N.-W. Provinces that the prosecution 
be designated ‘‘ Queen-Empress.”—W.-W. Provinces Gazette, 1879, p. 123. 


Where a complaint was made to a Magistrate, accusing a certain person of having taken or kept 
the wife of the complainant, it appeared in the course of the procecdings that the wife had commit- 
ted bigamy, whereupon the Magistrate, without a further complaint, committed the wife alone for 
trial by the Court of Session,—it was held that the Magistrate had acted within his jurisdiction.— 
In re Ujjala Bewa, 1 C. L. R. 523. See s. 238, post. 

A minor husband cannot be represented by another for the purpose of instituting a prosecu- 
tion.— Mad. H. C. Pro., Tth February 1871; Weir, p. 29. 


This section does not require the consent of the hvsband to a prosecution for house-trespass 
with intent to commit adultery.—JMad. H. C. Pro., 18th June 1868 and 15th November 1869; Weir, 


p. 29. 

The death of the husband does not put an end to a prosecution for adultery. All that the law 
rhe a is that the prosecution should be instituted by the husband.—Jfad. H. C. Pro., 138th July 
1 


9; Weir, p. 29. 
A Magistrate having committed an accused for trial on a charge of adultery is not competent to 
discharge the accused on the representation of the prosecutor that he wishes to withdraw from the 
rosecution.—Emp. v. Jangbir, I. L. R. 4 All. 150, as a commitment can only be quashed by the 


igh Court.—S. 215. 


CHAPTER XVI. 


Or CompLaiInts TO MaGIsTRATES. 
200. A Magistrate taking cognizance of an offence on complaint shall at 
once examine the complainant upon oath, and the substance 
of of the examination shall be reduced to writing and shall be 
signed by the complainant, and also by the Magistrate : 
Provided as follows— 
(a) when the complaint is made in writing, nothing herein contained shall 
be deemed to require a Magistrate to examine the complainant before transfer- 
ring the case under section 192, 


OHAP. XVI, 8. 200. | COMPLAINTS TO MAGISTRATES. 148 


(6) where the Magistrate is a Presidency Magistrate, such examination may 
be on oath or not as the Magistrate in each case thinks fit, and need not be 
reduced to writing ; but the Magistrate may, if he thinks fit, before the matter of 
the complaint is brought before him, require it to be reduced to writing, 

(c) when the case has been transferred under section 192, and the Magis- 
trate so transferring it has already examined the complainant, the Magistrate to 
whom it is so transferred shall not be bound to re-examine the complainant. 


The examination must now be upon oath. Under Act X of 1872, it was optional on the part of 
the Magistrate to examine the complainant before transferring a case under that section, whether 
the complaint was in writing or not. Nowthe Magistrate need only examine the complainant when 
the complaint is not in writing and he transfers the case under s. 192. As to proviso (bh), see Act IV 
of 1877, s. 30; and as to proviso (c), see the latter part of para. 2 of s. 44, Act X of 1872, 

Under s. 192 any District Magistrate or Sub-divisional Magistrate may transfer any case of 
which he has taken cognizance for inquiry or trial to any Magistrate subordinate to him, and 
under s. 529 if any Magistrate not empowered by law erroneously but in good faith transfers a case, 
his proceedings shall not be set aside merely on the ground of his not being empowered. 


Complaint.—A complaint means the allegation, made orally or in writing to a Magistrate with 
a view to his taking action under this Code, that some person, whether known or unknown, has 
committed an offence, but does not include the report of a Police-officer.—S. 4 (a), supra. A 
charge of defamation not contained in the complaint, but added subsequently by the Magis- 
trate upon statements made by the complainant in his examination under s. of the Code, whether 
of his own accord or in consequence of suggestions from the Magistrate, is not a legal ‘‘complaint ” 
made by an aggrieved person within the meaning of ss. 4 (a), and 198; so as to enable the Magistrate 
to take cognizance of the offence.—Emp. v. Deo Kinandan, I. L. R. 10 All. 39: see Emp. v. Kallu, 
I, L. R. 5 All. 233. See notes to ss. 191 & 195 supra. 

Who may Complain.-_As a general rule any person having knowledge of the commission of an 
offence may set the law in motion on a complaint even thongh he is not personally interested or 
affected by the offence. With the exception of ss. 195—198 there is nothing in this Code which 
shows an intention to confine prosecutions to the persons directly injured.—In re Ganesh Narayan 
Sathe, I. L. R. 13 Bom. 600. 

Court-l’ees.— An application or petition containing a complaint or charge of any offence other 
than offence for which Police-officers may, under the Criminal Procedure Code, arrest without 
warrant and presented to any Criminal Court, must have an 8-anna Court-fee stamp.—Court-Fees 
Act, VIT of 1870, Sched, IT, 1 (b). 

When the first or only examination of a person who complains of the offence of wrongful con- 
finement, or of wrongful restraint, or of any offence other than an offenco for which Police-ofticers 
may arrest without a warrant, and who has not already presented a petition on which a fee has 
been levied, is reduced into writing under the Oriminal Procedure Code, the complainant shall 
pay a fee of 8 annas, unless the Conrt thinks fit to remit such payment.—/Jb., s. 18. The Court, if 
it convict the accused person. shall, in addition to the penalty imposed, order him to repay to the 
complainant the fee paid on the application or petition or for the examination.—J®., #. 31. 

The complaint of a public servant (as defined in the Indian Penal Code), a municipal officer, or 
an officer or servant of a Railway Company is exempt from the payment of a fec.—Jb., #. 19, xviii. 

False Charges.—As to prosccutions under s. 211 of the Penal Code when complaints made to 
Magistrates are dismissed, or charges laid before the Police are found to be false, see notes to s. 195 
supra. 

It is not competent to a Subordinate Magistrate to direct a complainant, who brings a charge 
of petty theft or assault ordinarily within the cognizance of heads of villages, to seek redress from 
the head of the village. Complaint having been duly made, the Subordinate Magistrate is bound 
to proceed under the section and dispose of the case according to law.—Mad. H. C. Pro., 18th Dec. 
1873; Weir, p. 6. 

Evamination of Complainant.—Except when the complaint is in writing and he transfers the 
caso under s. 192, the Magistrate taking cognizance of an offence is bound to examine the com- 
Pa and then he can either issue summons to the accused, or order aninquiry under 8. 202 or 

isiniss the complaint under s. 203.—Umer Ali v. Safer Ali, I. L. R. 15 Cal. 334. It may he question- 
ed in cases before a Presidency Magistrate who is not bound to take down the complaint in writing, 
whether the Magistrate could properly act on statements made by the complainant’s pleader or 
counsel, directly and in reply to questions put to the pleader or counsel without any actual ex- 
amination of the complainant himself. 

In Madras it has been held that the omission to examine the complainant under s. 200 is only 
an error of procedure.-—-Emp. v. Monu, I. L. R. 11 Mad. 443. 

If a Magistrate dismisses a complaint because he finds no offence has heen committed, he 
ought to record his reasons for so doing, otherwise it will be impossible for the High Court exercis- 
ing Its revisional powers, to consider whether the discretion of the Magistrate has been properly 
exercised.—Baidya Nath v. Muspratt, I. U. BR. 14 Cal. 141. 

_ The proper mode of ascertaining what a complaint is, is to examine the complainant and reduce 
his examination to writing. If it is then ascertained that the complaint is not of an offence, the 
order dismissing it should still be in writing. It is irregular to endorse and return to a party his 
petition or complaint alleging an offence? Such papers form part of the records of the Court, and 
should not be returned to the party. What the party is entitled to, is an.authenticated copy of the 
Magistrate’s order on the proper stamp.— Mad. H. C. Pro., 10th June 1869; Weir, p. 6. 

; Until the complainant has been examined, process cannot be issued ; nor can the complaint be 
dismissed.—Pro., 4 Mad. H. C. R. 162; Weir, p. 7. 
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Where a Magistrate, without having first examined the complainant, dismissed the complaint, 
and directed the complainant to be prosecuted under s. 182 of the Penal Code, a conviction under 
that section was set aside on the ground that the dismissal of the complaint had been irregular by 
reason of the non-examination of the complainant.—Jn re Biyogi Bhagut, 4 C. L. R. 134: see also 
Re Bullee Singh, 17 W. R. Cr. 2. 

The Magistrate is bound to receive all complaints, whether they be preferred orally or in 
writing.— Cal. H. C. C. O., No. 6 of 16th May 1864; Wilkins, p. 21. 

Where a complaint of theft was made to a Magistrate of the third class, who returned the 
pouuon to the complainant, with an endorsement that he should obtain redress from the village 

agistrate, it was held that this procedure was unauthorized. A complaint having been made to 
him he was bound to proceed under the Code and dispose of the complaint according to law. The 
fact that the complaint was also cognizable by the Head of the village did not affect the compe- 
tency of the Magistrate, nor could he thus decline to exercise his jurisdiction.—Mad. H. C. Pro., 
7 Mad, Appx. xixxi. 

A charge properly laid under the Pena] Code should be investigated, even if the case be one in 
which a civil action will lie.—Khosal Singh v. Toolshee Chowdhry, 10 W. R. Cr. 40. 

The examination of the complainant is not to be a mere form, but an intelligent inquiry into 
the subject-matter of the complaint, carried far enough to enable the Magistrate to exercise his 
judgment as to whether there is or is not sufficient ground for proceeding.—Cal. H. C. C. 0., No. 4 
of 23th February 1873; Wilkins, p. 21. 

It is not a proper course for a Magistrate when a complaint is made before him of an offence of 
which he can take cognizance, to refer the complaint to a Police-officer. He is bound to receive the 
complaint, and after examining the complainant, proceed according to Jaw. A different course, it 
was said, would foster abuses and defeat the purposes of tho law which is to give to persons who 
mere ree injured an access to justice independent of the Police.—Jn ve Jankidas Guru, I, L, R. 12 

om. 161. 

Care should be taken, in conducting examinations of complainants, to make the inquiry suffi- 
ciently full to enable the Magistrate to judge whether there are any grounds for proceeding.— 
Bombay Gazette, 1879, p. 471. An examination confined to asking the complainant if the circum- 
stances set forth in the complaint are true, and what evidence he has to prove them, is not sufficient. 
An intelligent inquiry into the subject-matter of the complaint would frequently render further 
unnecessary, and there would consequently be a diminution of inquiries which end in a 
discharge.—Bom. H. C. Civ. 43. The examination is no mere formality ; it is the result of the ex- 
amination which ought to lead the Magistrate to determine whether he will put the machinery of 
the Criminal Court in motion by the issue of a summons or warrant to cause the accused person to 
appear before him. Section 147 (Act X of 1872) lays down that, if in the judgment of the Magis- 
trate there be no sufficient ground for proceeding, he shall dismiss the complaint. The preliminary 
examination, therefore, if properly mado, will frequently result in the summary dismissal of a com: 

laint, and save an innocent person from the trouble and annoyance of appearing at the bar of a 

riminal Court. In the interests of the public, therefore, as well as with a view to the rapid dis- 
patch of work, the careful observance of the law in this particular is incumbent upon Magis- 
trates.—Smyth, p. 89. 


The following opinion, which has been expressed by the Chicf Court of the Punjab extra- 
judicially on two points connected with the recording of reports made to the Police in cognizable 
cases and the powcr of Magistrates to order the Police to investigate such cases, was, at the request 
of the Local Government, published for the information of the Criminal Courts of the Punjab. 

2. The first point on which the Judges were asked to express an opinion was as to whether a 
distinction is to be drawn between ass. 154 and 157 of the Code of Criminal Procedure (of 1872) in 
regard to the recording of reports made to the Police in cognizable cases. On this point the Juages 
are of opinion that whereas every information covered by s. 154 must be reduced to writing as pro- 
vided in that section, it is only information which raises a reasonable suspicion of the commission of 
a cognizable offence within the jurisdiction of the Police-ofticer to whom it is given which compels 
action under s. 157. 

3. The second question referred to was whether a Magistrate can refuse to take cognizance of 
a complaint which has been duly made to him on the gronnd that it relates to an offence cognizable 
by the Police, and should thercfore have been made to the Police and not to himself, and whether 
eae without or after taking cognizance a Magistrate can properly order the Police to investigate 
such a case. 

4. As regards the matter of taking cognizance, the Judges are of opinion that a Magistrate 

cannot refuse, when properly called on todo 80, to 

In the matter of Thacker v. Bhagwan Dass Harji- exercise jurisdiction merely on the ground that the 

wan (1. L. R. 4 Bom. 489): Prosad Dass Mullck v. complainant might reasonably have had recourse to 

Russick Lall Mullick (1. L. R. 7 Cal. 157.) the Police instead of himself. This opinion is in 
accordance with the rulings noted in the margin. 

5. The question remains as to whether a Magistrate, after having taken cognizance, may not 
properly call the Police to assist in investigating the case. It seems to the Judges that a Magistrate 
who has taken cognizance under s. 191 of an offence cognizable by the Police may, after complying 
with the provisions of s. 200, and issuing his process (if he sees no reason for doubting the truth of 
the complaint and otherwise finds sufficient grounds for ProcoeM Ue); give information of the case 
to the Police-officer having jurisdiction with a view to his further investigating its facts and circum- 
stances in the manner laid down in s. 157. In such a case as is contemplated, the Police-officer 
would not have to take measures for the discovery and arrest of the offender, as the supposed offend- 
er would be known, and a process would have been issued by the Magistrate to se his appear- 
ance ; but in other respects it would rest with him to take steps to secure the case being properly 
brought before the Court, and he would be responsible that the witnessés named by the complain- 
ant to the Magistrate were supplemented by any others who might be necessary to complete the 
case for the prosecution. 
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6. The above remarks proceed on the assumption that the complainant to the Magistrate 
knows or thinks he knows who has injured him. In cases of complaint of a cognizable offence 

inst an unknown offender, the Magistrate would have to record under s. 203 that there were, in 
his jad ent, no sufficient grounds for proceeding. It would also be open to him to communicate 
to the Police the information supplied to him, or to leaveit to the complainant either to apply to the 
Police or to take such other measures as he thought proper for discovering the offender.— Gir. No. 
VITI, 1673 of 1884, dated 27th June 1884; Punj. Rec., 1884; Cir. Orders, p. 7. 


Jurisdiction.—As to cases where the Magistrate has no jurisdiction see next section. 


201. If the complaint has been made in writing and the Magistrate is not 
Procedure by Magis- competent to take cognizance of the case, he shal] return 
trate not competent to the complaint for presentation to the proper tribunal 


ea cognizance of the ith an endorsement to that effect. 
Compare s. 145 of Act X of 1872. That section provided that if the Magistrate was not 
competent to receive the complaint, he should refer the complainant to a Magistrate having 
jurisdiction, and this would apply whether the complaint was in writing or not. This section 
irects that if the complaint is in writing to a Magistrate not having jurisdiction, he shall return 
it for presentation to a proper tribunal with an endorsement to that effect. Apparently, therefore, 
whatever the intention of the Legislature might have been, this section does not cover the case of 
a verbal complaint to a Magistrate not competent to receive it. In the case of a verbal complaint 
to a Magistrate not having jurisdiction, it would be unnecessary to reduce it to writing, and 
sufficient to direct the complainant to apply to a Court having jurisdiction. 


As to the competency of Magistrates to take cognizance of cases, see ss. 191 and 195—199 and 
Sched. II, col. 8. As to cases against European British subjects, see ss. 443 and 445, post. 


202. Ifthe Chief Presidency Magistrate, or any other Presidency Magis- 
Postponement ofissue trate whom the Local Government may from time to 
of process. time authorize in this behalf, or any Magistrate of the 
first or second class, sees reason to distrust the truth of a complaint of an offence 
of which he is authorized to take cognizance, he may, when the complainant has 
been examined, record his reasons for distrusting the truth of the complaint, and 
may then postpone the issue of process for compelling the attendance of the 
person complained against, and either inquire into the case himself or direct a 
previous local investigation to be made by any officer subordinate to such Magis- 
trate, or by a Police-officer, or by such other person, not being a Mayistrate or 
Police-officer, as he thinks fit, for the purpose of ascertaining the truth or 
falsehood of the complaint. 

If such investigation is made by some person not being a Magistrate or a 
Police-officer, he shall exercise all the powers conferred by this Code on an officer 
in charge of a Police-station, except that he shal] not have power to arrest with- 
out warrant. 


This section applies to the Police in the towns of Calcutta and nn K 
er the 


The complainant must, apparently, be examined before the Magistrate can proceed un 
section. This provision was introduced, apparently, in consequence of the remarks of L. S. JACKSON, 
J., In re Biyogi Bhagut,4C. L. R.134; see Umer Aliv. Safer Ali, I. L. R. 13 Cal, 334. An omission, 
however, to examine the complainant is an error of procedure only.—Emp. v. Monu, I. L. R, 11 
ee ii This and the next section must be read together.—Baidya Nath v. Musprati, 1. L. BR. 
14 Cal. ° 


The section in express term applies only to a complaint which is distinguished from information 
in 8. 191, supra ; and, further, it applies only when the Magistrate sees reason to distrust the truth of 
the complaint.—Narain Singh, Punj. Rec., 1888, p. 43. 


Under section 155 a Police-officor is prohibited from investigating a non-cognizable case without 
the order of a Magistrate of the first or second class having power to try such case or commit the 
same for trial, or of a Presidency Magistrate. It confers no,power or authority on Magistrates to 
direct a local investigation or call for a Police report. It is only a ee te empowered under 
s. 202 who can direct a local investigation.—In re Janki Das Guru, I. L. R. 12 Bom. 161. 

A reference to a Police-officer under this section for inquiry and report cannot be made after 
evidence has been taken for the complainant and process issued.—Sadagopacharyar v. Ravaracha- 
ryar, I. L. R. 9 Mad. 282. Thus, where a trial had commenced and evidence had been taken for the 
prosecution it was held, when the Magistrate had vacated office, his successor could not ignore 
what had been done and refer the case to the Police.—Jbid. eae 

The previous inquiry provided for by this section before a complaint is taken up ought not to 
be made after the necuaed has been brought before the Court under a warrant.—Ramkant Sircar 
v. Jadub Chunder Dass Byragee, 21 W. R. 44. 
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In the case of Queen v. Yendava Chandramma, I. L. R.7 Mad. 189, a Magistrate of the first 
class, after considering the result of an investigation by a Police-officer under the section, dismissed 
the complaint as false, and passed an order sanctioning the prosecution of the complainant for an 
offence punishable under s. 211 of the Penal Code, and directed a third class Magistrate to hold a 
preliminary inquiry, the offence being cognizable by the Court of Sessions only. It was held that 
as there was no application for sanction to prosecute, the order must be taken to be a complaint 

made by the first class Magistrate, and, therefore, under s. 476, post, the third class Magistrate had 
no jurisdiction to hold the inquiry. Sees. 476, post. 


In Presidency-towns it is only the Chief Magistrate, unless the other Presidency Magistrates 
have been especially empowered by the Local Government, who can direct a previous local exam- 
ination. The only other Magistrates who can do so are Magistrates of the first or second class. 
Magistrates of the third class cannot postpone the issue of process. 


Caution against the indiscriminate use of the Police for the Investigation of Complaints.—Magis- 
trates are cautioned against the indiscriminate use of Police agency for the purpose of ascertaining 
matters as to which a Magistrate is bound to form his own opinion upon evidence given in his 
presence. This caution is especially needful in respect of cases triable under Chap. XX of the 
Code of Criminal Procedure and all cases regarding offences not triable by the Police.—Cal. H. (. 
C. O., No. 7 of 20th July 1871; Wilkins, p. 108. 

If a Magistrate distrusts the statement of the complainant, but his distrust is not sufficiently 
strong to warrant him acting upon it except upon a further inquiry as provided by s, 202, he ought 
to record his reasons for so doing in order that a Court exercising revisional powers may consider 
Siganas ie Magistrate has properly exercised his discretion.—Baidya Nath v. Musprati, I. L. R. 

a e e 


203. The Magistrate before whom a complaint is made or to whom it 
has been transferred may dismiss the complaint if, after 
examining the complaint and considering the result 
of the investigation (if any) made under section, 202 there is, in his judgment, 
no sufficient ground for proceeding. 


The section apparently deals with the dismissal of the complaint before the issue of process 
against the ed and a dismissal of a complaint under the section does not amount to an 
acquittal.—S. 403, Erpl., infra. Under s. 437, post, the High Court or Court of Session may direct 
the District Magistrate by himself or any of the Magistrates subordinate to him, and the District 
Magistrate may himself make or direct any Subordinate Magistrate to make further inquiry into 
any complaint which has been dismissed under s. 263, or into the case of any accused person who 
has been discharged. 


When a complaint has been dismissed by a Magistrate under this section, no other Magistrate 
can again entertain the same complaint without an order from some one of the authorities men- 
tioned in s. 437, infra. See Mad. H.C. Pro., 28th March 1878 ; Weir, p. 8. 

There is no appeal, 


Revision.—Section 202 and 203 should be read together, and a Magistrate dismissing a com- 
plaint under s. 203, on the ground that no offence is disclosed in the statement, or that he distrusts 
the statement made by the complainant, and whether or not he finds it necessary to direct a local 
investigation by a Police-officer under s. 202, must record his reasons for so doing, so that a Court 
exercising revisional powers under s. 437, post, may consider whether the Magistrate has properly 
exorcised his discretion—Buaidya Nath v. Muspratt, I. L. R. 14 Cal. 141. 


An order of dismissal, on account of the absence of the complaint, passed by a Magistrate 
under s. 124, Act IV of 1877, it was held, did not operate as an acquittal of the accused, and was 
no legal impediment to the institution of fresh proceedings by the presentation of a fresh com- 
plaint.—Zn re Thomson, 8 C. L. R. 106: (8. C.) I. GL. R. 6 Cal. 523. 


If, upon any complaint duly made before a Magistrate, it should appear to him that the act 
imputed amounts to an offence under the Indian Penal Code or any penal law in force, and that 
there is primd facie reason to suppose the accusation to be true, it is his duty to proceed, although 
he may consider that a civil suit would afford the more convenient or appropriate remedy.— Reg. v. 
Nubas Mahton, 8 W. R. 65. 

A complaint cannot be dismissed until the examination of the complainant has been recorded. 
—In re Ganesh Narayan Sathe, I. L. R. 13 Bom. 590. Having examined the complainant, the 
Magistrate may then either issue summons, or order an inquiry under s. 202, or dismiss the com- 

Lee nial 8. 203.—Umer Ali v. Safer Ali, I. L. R. 13 Cal. 3384. See In re Janki Das, I. L. R. 12 
om. 161. 

In Emp. v. MTN, TI. L. R. 9 All. 666, it was held, where a deposition in the shape of a com- 
plaint was made orally and in writing and was sworn to, there had been a sufficient examination of 
the accused.—Dulali Bewa v. Bhubun Shaha, 3 B. L. R. Ap. Cr. 53. See note to s. 195, ante. 


The ser ae ‘sufficient ground,” points exclusively to the facts which the complainant 
brings to the knowledge of the Magistrate and to their establishing a primd facie trustworthy 
case against the accused. The motives by which complainants are actuated must necessarily be of 
the sae Metal Ne and should not be taken into account.—In re Ganesh Narayan Sathe, 
1. R. om. 590. 


Where the offence is a warrant case and not a summons case the Magistrate ought to proceed 
with the inquiry or trial in spite of the withdrawal of the complainant if he finds the elements of 
an offence on the facts set forth in the complaint.—Jn re Ganesh Narayan Sathe (II), I. L. R. 18 


Dismissal ofcomplaint. 
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Bom. 600. But if the facts stated in the complaint constitute no offence, the complaint may be 
dismissed without any examination.—Mud. H. C. Pro., 24th July 1875; Weir, p. 7. 

In a case in respect of which a warrant might issue, and which is triable under this Chapter, 
the Magistrate ought to order the discharge of the accused persons, although they are in at- 
tendance, if he thinks that no case of a criminal character is made out against them.—In re 
Niamutulla v. Gopal Saha, 6 B. L. R. Appx. 6: (8.C.) 14 W. R. Cr. 63. 

When a case has once been made over by a Magistrate for trial to a Subordinate Magistrate, 
the Mayistrate’s jurisdiction to do anything more in the matter ceases so long as the transfer to the 
Subordinate Magistrate is in existence. If the Magistrate wishes to take any further steps in the 
matter, or to decide the case himself, he must formally withdraw the case from the Subordinate 
Magistrate. Until he does so, the only person who can deal with the casc is the Subordinate Magis- 
trate to whom the trial of the case has been referred.—Queen v. Belilios, 12 W. R. Cr. 53. If the 
Subordinate Magistrate has issued warrants, and the is ede transfers the case to his own file, 
he must proceed with it, as from the stage where he found it, unless something occurs to show that 
the Magistrate who issued the warrant has made a wrong exercise of his discretion. He is not 
justitied in suspending the warrant and dismissing the case.—Jn re Roghoo Parirah, 10 B. L. R. 
Appx. 26: (S. C.)19 W. R. Cr. 28. 


A prosecution may be maintained in respect of a false charge made to the Police or contained 
in a complaint which has been dismissed under this section, although there has been no judicial 
investigation.—WVusibunnissa Bibee v. Sheikh Erard Ali, 4 O. L. R. 413: (8. OC.) I. GT. R. 4 Cal, 
869. It was held, upon the petition of the complainant in that caso, that the order of dismissal 
was illegal and must be set aside, upon the ground that the complaint was dismissed without the 
complainant being cxamined. See note tos. 195, supra. 

Where a person made a complaint to the Police that the accused had enticed away his wife (a 
non-cognizable offence) and committed theft (a cognizable offence) the Police inquired into the 
latter offence only, and finding no prima facie case made out, reported to that effect to the Magis- 
trate, who directed that the offence should be expunged from the list of offences reported. It was 
held that, under the circumstances, there had been no dismissal of the complaint in respect of the 
former offence, and that there was no bar to the complaint as to that offence being taken up and 
proceeded with.— Government of Bombay v. Shidapa, I. L. BR. 5 Bom. 405, 


CHAPTER XVII. 
Or THE COMMENCEMENT OF PROCEEDINGS BEFORE MAGIsTRATES. 


204. If, in the opinion ofa Magistrate taking cognizance of an offence, 
there is sufficient ground for proceeding, and the case 
appears to be one in which, according to the fourth 
column of the second Schedule, a summons should issue in the first instance, he 
shall issue his summons for the attendance of the accused. If the case appears 
to be one in which, according to that column, a warrant should issue in the first 
instance, he may issue a warrant, or, if he thinks fit, a summons, for causing the 
accused to be brought or to appear at a certain time before such Magistrate or 
some other Mavistrate having jurisdiction. 

Nothing in this section shall be deemed to affect the provisions of section 90. 


Fees.— As to fees for processes, see note to s. 68, ante. 


A complainant’s deposition must show some grounds for procecgine before a Magistrate can 
legally issue a summons (In re Huronath Roy, W. R. Sup. Vol. Cr. 33), and the parties charged 
should not be summoned before the complainant is examined.—Rujeeb Mundle v. Lochan Mundle, 
W.R. Sup. Vol. Cr. 37. See also Pro., 4 Mad. H. C. RB. 163. 

The proper ofticer to issue the warrant is the officer who has heard the complaint made, 
because it is he who can best exercise a discretion with regard to the primd facie merits of the 
complaint.—IJn re Raghoo Parirah, 10 B. L. R. Appx. 26: (S. C.) 19 W. R. 28. 

It is not a ground for interference by the High Oourt that a Magistrate has issued a warrant 
wae ne should have issued a summons.—Aneef Putney v. Ramsoonder Chuckerbutty, 1W. R. 

r. 16. 


_If a Magistrate issues any process for the purpose of compelling the appearance of an European 
British subject accused of an offence, such process shall be made returnable before a Magistrate. 
having jurisdiction to inquire into and try the case.—S. 445, infra. 


See s. 90 and notes thereto. 


205. Whenever a Magistrate issues 1 summons, he may, if he sees 
Magistrate may dis- Yeason so to do, dispense with the personal attendance of 
pense with personal the accused, and permit him to appear by his pleader. 
attendanceofaccused. But the Magistrate inquiring into or trying the case 


may, in his discretion, at any stage of the proceedings, direct the personal 


Issue of process. 
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attendance of the accused, and, if necessary, enforce such attendance in manner 


hereinbefore provided. 


When the sentence is one of fine only, it may be pronounced in the presence of the accused 
person’s pleader.—Section 366, injra. 

In ordinary summons cases eager women alleged to be purdanashin, a Magistrate, especially 
where there is a suggestion that the charge is brought for the purpose of annoyance, will exercise 
a wise descretion in granting applications to exempt such women from personal attendance in the 
first instance, or until a primd facie case has been satisfactorily made out. In a case in which 
certain women alleged to be purdanashin women were charged with the abetment of an offence 
under s, 494 of the Penal Code, and in which an application by them to apres in the first instance 
by pleader was refused, STRAIGHT, Offg. C. J., said: ‘‘In my opinion he (the Magistrate) might 
wolf have dispensed with their personal attendance until he had before him some legal and satis- 
factory evidence indicative of some or all of them having committed a breach of the criminal law, 
eon it would have been time enough to require them to appear.—In re Rohim Bibi, I. L. R. 

All. 59. 

As to the right of purdanashin women to give their evidence in palkees, see Rookia Banu v. 
Roberts, 1B. L. R. Sh. Notes X.—See also Hussein Khan v. Emp., Punj. Rec., 1887, p. 95. 

Commissions.--As to examination of witnesses who are purdanashins on commission, see s, 503 
and the notes thereto. 


Ordinarily no person’s Brpearance should be dispensed with who is charged with an offence not 
bailable.—Bom. H. C. Cir. 259. 

Where the personal attendance of an accused is cis peneed with, a recognizance-bond, if such 
is deemed necessary, should be taken from him, and not from his agent, binding him (the accused) 
to appear either in person or by an agent; and a Magistrate has no legal authority to secure the 
attendance of an agent by such a bond.— Reg. v. Lallubhai Jassubhai, 5 Bom. H.C. R. Cr. Cas. 64. 


CHAPTER XVIII, 


Or Inquiry INTO CasEs TRIABLE BY THE COURT OF SESSION OR 
HieH Court. 


206. Any Presidency Magistrate, District Magistrate, Sub-divisional 
Power to commit for Magistrate, or [ Act XII of 1891, Sched. Il] Magistrate 
trial. of the first class or any Magistrate empowered in this 
behalf by the Local Government may commit any person for trial to the Court of 
Session or High Court for any offence triable by such Court. 
But save as herein otherwise provided, no person triable by the Court of 
Session shall be committed for trial to the High Court. 


As to European British subjects, see s. 443, infra. 

In Bengal, all Magistrates of the second class were invested with power to commit any person 
to the Court of Session for any offence triable by such Court.—Calcutta Gazette, 1873, Part I, p. 67. 

: In oe all Magistrates are empowered to commit to the Court of Session.—Madrus Gazette, 

1 73, Pp. 7 7. 

In the Punjab, all Magistrates of the second class were invested under s. 143 of Act X of 1872, 
with power to commit for trial.— Punjab Gazette, 1873, p. 75. 

As to power of a Magistrate of the second class invested with power to commit under this section, 
see Sched. III, Art. III (7). See also Ram Sundur v. Nirotam, f L. R. 6 All. 477. 


Where a Magistrate without jurisdiction commits an accused to the Sessions Court, the com- 
mitment is void, and no reference is necessary to have it set aside.—-Emp. v. Alim Mundle, 11 
an R. 55. A commitment made with jurisdiction can only be quashed by the High Court.— 
S. » post. 


207. The following procedure shall be adopted in inquiries before Magis- 

Procedure ininquirtes trates where the case is triable exclusively by a Court 

preparatory to commit- of Session or High Court, or, in the opinion of the 
ment. Magistrate, ought to be tried by such Court. 


208. The Magistrate shall, when the accused appears or is brought 


'.-"... him, proceed to hear the complainant (if am 
ia - 1, et p any ) 
dred sence Pro: and take in manner hereinafter provided all such evi- 
dence as may be produced in support of the prosecution 
or in behalf of the accused, or as may be called for by the Magistrate. 
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If the complainant or officer conducting the prosecution, ot the accused, 


= applies to the Magistrate to issue process to compel the 
of ee eee attendance of any witness or the production of any 
document or other thing, the Magistrate shall issue suc 
process unless, for reasons to be recorded, he deems it unnecessary to do so. 


Nothing in this section shall be deemed to require a Presidency Magistrate 
to record his reasons. 


Section 540, infra, empowers a Magistrate at any stage of any inquiry, trial or other proceeding 
to summon or examine witnesses, or to exathine any person in attendance though not summoned as 
a witness, or to re-call and examine any witness. 

The mere showing to a witness of a summons issued under this section is not sufficient. Either 
the original should be left with the witness, or should be exhibited to him, and a copy of it delivered 
or tendered.-—Reg. v. Karsanal Danatram, 5 Bom. H. C. R. Cr. Cas. 20. See s. 69, ante. Magis- 
trates may issue summons for service upon witnesses beyond the limits of their districts. In the case 
of warrants, a special procedure is prescribed. Sees. 84, ante, and sec 3 Mad. H. C. R. Appx. v. 


Rules for Examination of Complaints and Witnesses.—As regards the examination of complaints; 
witnesses, or persons accused of the commission of any offence under inquiry or trial before a 
Criminal Court, the following rules which were issued under the former Code should be strictly 
observed in every case by Magistrates and Sessions Judges :— 

(a) Every witness shall be examined vivd voce in open Court. 

(b) A Magistrate or Judge shall not be engaged in any other business whilst the examination 
of a witness is going on, or whilst any documentary evidence is being read. 

(c) If, after the examination of a witness has commenced, the Magistrate or Judge is compel- 
led to attend to ary other business, the examination of the witness shall be suspended as long as 
such other business 1s being attended to. 

(ad) The examination of a witness shall not be interrupted for the purpose of enabling the 
Magistrate or Judge to attend to other business unless such business is of an urgent nature. 

(e) It shall be the duty of every Appellate Court subordinate to the High Court to examine 
the memorandum of the evidence made by the Subordinate Court, and to report to the High Court 
cases in which it shall appear that the above rules have not been strictly and properly attended to. 

(f) The evidence of every witness shall invariably be recorded in the presence of the officer 
who may decide the case, except in the cases provided for by ss. 349 and 350 of the Code of 
Criminal Procedure in which the re-calling and re-examination of the witnesses is optional with 
the superior Magistrates. 

(g) After the examination of witnesses has commenced, the trial or preliminary enquiry under 
Chap. XIII of the Code of Criminal Procedure should be proceeded with until all the witnesses 
in attendance have been examined, those for the prosecution being first examined; and if any 
witness he detained for a longer period than two days, the Magistrate should record & memoran- 
dum, stating the reasons of such detention. 

(hk) When it is deomed necessary to adjourn the hearing of a case, the adjournment shall be 
for as short atime as possible, and no person accused of any offence shall be remanded for any 
period exceeding fifteen days (s. 344). 

(i) Every Sessions Judge and Magistrate shall sit daily and punctnally at the hour appointed 
for the opening of his Court, unless prevented by circumstances which are to be recorded in the 
proceedings of the Court.—Cal. H.C. C. 0. No. 6 of 16th May 1864 ; Wilkins, pp. 6, 7. 


Remand.—In Abdul Kadir Khan’s case, 11 B. Ll. R. App. 18, it was said the prisoner should 
be promptly brought before the Magistrate, and the Magistrate has no authority further to detain 
him in custody, or to remand him to prison, without some reason made manifest to him either in 
the shape of sworn testimony or in some other form which can be put on the record. The Madras 
High Court, in the case of Manikam v. Queen, I. L. R. 6 Mad. 63, concutred in that view. In 
that case evidence was available, but it appeared necessary to the Magistrate to defer the examina; 
tion of the witnesses in order that further evidence might be produced, so that the enqnary when 
commenced might be continuous. The Court held that this reason recorded by the Magistrate, 
although the facts alleged were not sworn to, justified a remand for five days and a further re- 
mand for four days. It is to be borne in mind, however, that an accused person has the right to 
have the evidence against him recorded as soon as possible, and the fact that there is, or muy be, 
a great body of evidence forthcoming against him is not a ground for a detention for an inordinate 
period.—Per INNES, Offg. O. J. Sees. 344, which is as follows :— 

‘If, from the absence of a witness or any other reasonable cause, it becomes necessary or 
advisable to postpone the commencement of, or adjourn, any inquiry or trial, the Court may, by 
order in writing, stating the reasons therefor, from time to time, postpone or adjourn the same, 
on such terms as it thinks fit, for such time as it considers reasonable, and may by a warrant 
remand the accused if in custody : Provided that no Magistrate shall remand an accused person 
to custody under this section for a term exceeding fifteen days at a time, every order made under 
this section by a Court other than a High Court shall be in writing, signed by the presiding Judge 
or Magistrate. Explanation.—If sufficient evidence has been obtained to raise a suspicion may have 
committed an offencé, and it appears likely that further evidence may be obtained by a remand, this 
is a reasonable cause for a remand.” See note to this section, post. ; 

The general rule in Police prosecutions is, that where an accused person is first brought before 
a Magistrate and a remand is required by the prosecutor, it is ordinarily sufficient to show by the 
evidence of a Police-officer that the Police are in possession of information believed to be reliable 5 
that the accused has committed an offence, but when the accused is again brought up after reman 
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and a further remand is needed, some direct evidence of guilt of the accused should be required by 
the Magistrate to justify him in refusing bail, and with each remand this necessity for production 
of evidence of guilt becomes stronger.—Per TURNER, ©. J., Punnusami Chatti v. Queen, I. L. R. 
6 Mad. 69. If the offence is bailable, and the accused is prepared to furnish such bail as appears 
to the Court reasonable, this Code (s. 496, infra) directs that he shall be released on bail. 

Record.—Chapter X XV (ss. 353—365) deals with the mode of taking and recording evidence in 
in ae and triais. The taking of evidence by Presidency Macistrate is specially provided for by 
8. 302. 

Dafence.--Section 340 provides that every person accused before a Criminal Court may of 
right be defended by a pleader. The term ‘“ pleader” means a pleader authorized under any law 
for the time being in force to practice in any Court, and includes (1) an Advocate, a Vakil and an 
Attorney of a High Court, er (2) any Mukhtar or other person appointed with the permission of 
the Court to appear in any proceeding in any Court.—s. 4 (n), supra. ‘The law now in force as to 
legal practitioners is the Legal Practitioners’ Act (X VIII of 1879) as amended by Act [X of 1884, 


Prosecutor.—Any Magistrate inquiring into or trying any case may permit the prosecution 
to be conducted by any person other than an officer of Police below a rank to be prescribed by the 
Local Government in this behalf with the previous sanction of the Governor-Gencral in Couneil ; 
but no person other than the Advocate-General, Standing Counsel, Government Solicitor, Public 
Prosecutor, or other officer generally or specially empowered by the Local Government in this 
behalf shall be entitled to do 80 without such permission. Any person conducting the prosecution 
may do so personally or by a pleader.—S., 495, infra. But an officer of Police shall not be permit- 
ted to conduct the prosecution if he has taken any part in the investigation into the offence with 
respect to which the accused iy being proseeuted.—Jbtd, 


Duty of Prosecution.—Production of Evidence.—In conducting a prosecution, all the persons 
who are alleged or known to have knowledge of the facts ought to be brought before the Court 
and examined.—Emp. v. Ram Sahai Lall, I. L. R. 10 Cal. 1070. In that case the Sessions 
Judge gave it as a sufficient reason for the non-production of certain witnesses before the Sessions 
Court that they had been examined by the committing Magistrate against the express wish of the 
Police-officer in charge of the prosecution. On appeal, however, the High Court thought that was 
not a valid reason. In the case of Dhunnoo Kazi, 1. L. R. 8 Cal. 121, WILSON, J., said: ‘* The 
prosecutor is not free to choose how much evidence he will bring before the Court. He is bound 
to produce all the evidence in his favour directly bearing upon the charge. It is prim facie his 
duty accordingly to call those witnesses who prove their connection with the transactions in 
question, and also must be able to give important information. The only thing that can relieve 
the Aang from calling such witnesses is the reasonable belief that, if called, they would not 
speak the truth. (Sce Emp. v. Kally Prosonno Dass, I. L. R. 16 Cal. 245 : Emp. v. Stanton, I. L. R. 
14 All. 521: Emp. v. Bankhandi, 4 L. R. 15 All. 6.) If such witnesses are not called without 
sufficient reason being shown (and the mere fact of their being summoned for the defence seems to 
us by no means necessarily a sufficient reason), the Court may properly draw an inference adverse to 
the prosecution. There is no corresponding inference against the accused. He is merely on the 
defensive, and owes noduty to anyone but himself.” See further notes to ss. 244, 254 and 492 under 
this heading. 

Sessions Cases.—In the case of Reg. v. Kishto Doba, 14 W. R. 16, BE. JACKSON, J., said : “I think 
every inquiry should be made previous to commitment to ascertain not only whether there was 
presumption of the guilt of the accused, but also whether he was innocent. It is the duty of 
the Police and the Magistrate not only to bring the parties suspected to trial but also to ascertain 
whether the suspected can clear themselves from the crimes of which they are accnsed * * * 
the result of the inquiry into the defence leaves the matter in doubt, it is the duty of the Magis- 
trate to commit and leave the Sessions Court to decide which is the true story.” But see Emp. 
v. Namdev Satvaji, I. L. R. 11 Bom. 372. 

, Under s. 212 the Magistrate may, in his discretion, summon and examine any witnesses in the 
list whom the accused wishes to be summoned on his trial. 


209. When the evidence referred to in section 208, paragraphs 1 and 

2, has been taken, and he has examined the accused for 

person the purpose of enabling him to explain any circum- 

stances appearing in the evidence against him, such 

Magistrate shall, if he finds that there are not sufficient grounds for committing 

the accused person for trial, discharge him, unless it appears to the Magistrate 

that such person should be tried before himself or somo other Magistrate, in 
which case he shall proceed accordingly. 


Nothing in this section shall be deemed to prevent a Magistrate from dis- 
charging the accused at any previous stage of the case if, for reasons to be 
recorded by such Magistrate, he considers the charge to be groundless. 


aad, Power of Magistrates.—The object of the law in providing that the inquiry shall 
be held by the Magistrate, before the accused has to undergo a trial in the Court of Session, seems 
to be to prevent the commitment of cases in which there is no reasonable ground for conviction. This 
L phi of the law is calculated, on the one hand, to save the accused from prolonged anxiety of un- 

ergoing trials for offences not brought home to them; and, on the other hand, to save the time of 
the Court of Session from being wasted over cases in which the charge is obviously not supported by 
such evidence as could justify a conviction. The discretionary power given to Magistrates extends 
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to weighing of evidence, and the expression “ sufficient grounds” must be understood in a wide 
sense. This power, however, should not be exercised without due caution.—Zachman v. Juala, 
I. L.R. 5 All, 161. 

If, in the opinion of the Magistrate, there are sufficient grounds for committing the accused for 
trial, a commitment ought to be made. ‘Sufficient grounds” are not defined, but where credible 
witnesses make statements which, if believed, would sustain a conviction, the Magistrate ought to 
commit.~Emp. v. Namdev Satvaji, I. L. R. 11 Bom. 372. See Reg. v. Doba, 14 W. R. Cr. 16. Accord- 
ing to English law a commitment onght to be made whenever one or two credible witnesses give 
evidence showing that the accused has perpetrated an indictable offence (see Hale’s Pleas of the 
Cr. II, 121; Hawkins’ Pleas of the Cr., Ch. XVI; Cox v. Coleridge, 1 B. & C. 37, 43, 46), and the 
sort of primd ‘facie case which warrants a committal is defined by Stat. 11 and 12 Vic. Cap. 42, 
s. 25, as one ‘‘ that is sufficient to put the party on his trial for an indictable offence.” 

In a trial before a Devily Commissioner invested with special powers under s. 30, the accused 
was charged with culpable homicide not amounting to murder under s. 304 of the Indian Penal 
Code, aad there was some evidence which would, if believed, have supported a charge of murder, 
but the Court did not consider that evidence sufficiently strong to warrant such a charge, and 
proceeded to try the case as upon a charge under s. 304 of the Indian Penal Code only—a charge 
which the Deputy Commissioner was empowered to try. The Court said: ‘‘ Section 209 empowers 
a Magistrate holdin an inquiry to try the case himself, if he thinks that only an offence within 
his jurisdiction has been committed. This is the view which we understand the Deputy Commis- 
sioner has taken, and we cannot, therefore, hold that it was not authorised by law, or that he had 
acted without jurisdiction, merely because there is some evidence which, if believed, would sub- 
stantiate the charge of murder, an offence beyond his jurisdiction. At the same time, we think, 
this course should very rarely, if ever, be taken by an officer invested with special powers under 
ss. 30 and 34 of the Criminal Procedure Code, and that in adopting it, any such officer incurs a 
very grave responsibility. "—Emp. v. Parmanund, 13 C. L. R, 375: (8, CO.) I. L. R. 10 Cal. 85, 

So, in the case of Lachman v. Juala, I. L. R. 5 All. 161, MAHMOOD, J., hold, that a Magis- 
trate inquiring into a case exclusively triable by the Court of Session is not bound to commit the 
accused for trial where the evidence for the prosecution, if believed, would end in a conviction, but 
that he is competent, if ho discredit such evidence, to discharge the accused. The High Court 
would only interfere under s. 437 in such a case, if it came to the conclusion that the Magistrate 
had illegally and improperly underrated the value of evidence.—Puran Teles v. Bhuthoo Dhome, 
9 W. R. Or. 5, 


Discharge.—An order of discharge docs not amount to an acquittal for the purposes of s. 403, 
infra. As to the effect of a discharge see further.—Venu v. Coorya Narayan, I. L. R. 6 Bom, 376. 


Examination of Accused Persons.—In inquiries by Magistrates into cases triable by Courts of 
Session or High Courts, the Magistrate may, under s. 209, examine the accused ‘‘ for the purpose 
of enabling him to explain any circumstances appearing in the evidence against him.” 

Under this section, also, Magistrates have power, in the trial of warrant cases, to examine the 
accused. Similar power is given to the High Courts and Courts of Session by s. 289. It was not, 
however, intended by the Legislature, in providing for the examination of the accused, that the 
power should be used as an instrument against the accused for the purpose of obtaining admissions 
of guilt from him or with a view to supplement the evidence for the prosecution.—Reg. v. Diaz, 
3 Bom. Cr. Cas. 51. 

The provisions of s. 342 should be carefully borne in mind. That section is as follows :—“ For 
the purpose of enabling the accused to explain any circumstances appoaring in the evidence against 
him, the Court may, at any stage of any inquiry of trial, without previously warning the accused, 
put such questions to him as the Court considers necessary, and shall, for the purpose aforesaid, 
question him generally on the case after the witnesses for the prosecution have been examined, and 
before he is called on for his defence. The accused shall not render himself liable to punishment 
by refusing to answer such questions, or by giving false answers to them ; bat the Court and the 
Jury (if any) may draw such inference from such refusal or answers as it thinks just. The answers 
given by the accused may be taken into consideration in such inquiry for trial, and put in evidence 
for or against him in any other inquiry into, or trial for, any other offence which such answers 
may tend to show he has committed. No oath shall be administered to the accused.” 

oe reading the examination of the accused taken before the Magistrates at the Sessions trial, 
see 8s. » post. 

It is not competent to the Court, under s. 342 or ss. 209 or 258, to subject the accused to cross- 
examination. The discretion given by the law is not to be used for the purpose of driving the 
accused to make statements criminating himself; but only for the purpose of ascertaining from the 
accused how he is able to meet facts standing in evidence against him, so that those facts should 
not stand against him unexplained.—In re Chinibash Ghose, 1 C. L. R. 436: Virabudria Goud, 
1 Mad. H.C. R. 199: Queen v. Bholanath Sein, 25 W. R. 57: Queen v. Sheik Bazu, 8 W. R. (F. B.) 
47: Emp. v. Behari Lall Bose, 6 C. lL. R. 431: In re Noor Bux Kazi, I. L. R. 6 Cal. 279: 
(S. C.) 7 C. L. R. 385: Pro., 1 Mad. H. C. R. 199; Weir, p. 42. In the case of In re Hossein 
Buksh Sheik, 1. L. R. 6 Cal. 96: (S. C.) 6 Cal. 527, PRINSEP, J., said: ‘‘In permitting a Sessions 
Judge to examine an accused person from time to time during a trial, the law does not con- 
template that he should commence a trial with a strict examination of a prisoner, in the manner 
of the cross-examination of an adverse witness by Counsel. . . . By exercising the power allowed 
by s. 250, the Sessions Court is not to establish a Court of Inquisition, and to force prisoner to 
convict himself by making some criminating admissions after a series of searching questions, the 
exact effect of which he may not readily comprehend. The real object is to enable a Judge to 
ascertain from time to time from a prisoner, particularly if he is undefended, what explanation he 
may desire to offer regarding any fact stated by the witness, or, after the close of the case, how 
he can meet what the Judge may consider to be damnatory evidence against him. In one of these 
cases now before us, we observe that the Judge was engaged, during the whole of the first day, in 
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examining the accused. In like manner, in the second case, he examined the accused at consider- 
able length before the case for the prosecution was opened. Such proceedings appear to us to be an 
abuse of the power given under the law.” 


Statements by Accused.—It is a matter of discr®ion for the Magistrate himself to judge whether, 
during the inquiry before him, it is right and proper thaggthe accused should be examined or not 
and it is very undesirable that the accused should be examined, when the Magistrate is satisfied 
that the evidence adduced by the prosecution does not disclose any proper subject of criminal 
charge against him.—Jn re Shama Sankar Biswas, 1 B. L. R. S.N. xvi. But it is not competent to 
the Court to refuse to allow the accused to make a statement.—In re Abdul Guffoor, 10 C. L. R. 54. 

The statements made by an accused person at his trial are to be taken down in ewtenso precisely 
i Bae and, a ereeulcan?: in the language in which they are made.— Mad. H. C. Pro., [seh May 

; Weir, p. 43. ; 

A confession recorded by a Magistrate having jurisdiction is to be treated as an examination 
under s. 342, notwithstanding that the prisoner or prisoners may have been brought before the 
ae ee before the conclusion of the Police investigation.—Emp. v. Anuntram Singh, I. L. R. 

Cal. 957. 


Section 439, infra, provides that on examining any record, under s. 435 or otherwise, the High 
Court or Court of Session may direct the District Magistrate by himself or by any of the Magis- 
trates subordinate to him to make, and the District Magistrate may himself make, or direct any 
Subordinate Magistrate to make, further inquiry into any complaint which has been dismissed 
under s. 203, or into the case of any accused poten who has been discharged. 

Under s. 435, the High Court or any Court of Session, or District ‘Magistrate, or any Sub- 
divisional Magistrate empowered by the Local Government in this behalf, may call for and 
examine the record of any procegfling before any inferior Criminal Court situate within the local 
limits of its or his jurisdiction, Mr the purpose of satisfying itself or himself as to the correctness, 
legality or propriety of any finding, sentence or order recorded or passed, and as to the regulari'y 
of any proceedings of such inferior Court. If any Sub-divisional Magistrate, acting under that sec- 
tion, considers that any such finding, sentence or order is illegal or improper, or that any such 
proceedings are irregular, he shall forward the record, with such remarks thereon as he thinks fit, 
to the District Magistrate. 


Improper Discharge.—In the case of In re Mohesh Mistree, I. L. R. 1 Cal. 282: (8. 0.) 25 W. R. 
Or. 30, 80, it was held under the former Code, dissenting from a decision of the Bombay High 
Court in the case of Sielya bin Satya, referred to in Mr. Justice Prinsep’s fifth edition of the Criminal 
Procedure Code, p. 269, under s. 295 of Act X of 1872, that where a case of improper discharge 
came before a District Magistrate, the proper and only course for him was to report the case for 
orders to the High Court, which, if of opinion that the accused was improperly discharged, might, 
under 8. 297, direct » re-trial. See In re Di‘obur Dut, I. L. R. 4 Cal. 647. Apparently now the 
rocedure in warrant-cases, which ought ordinarily to be followed in such a case, is that laid down 
by ss. 436, 437, and 438. The Court of Session or District Magistrate would have power, under 
8. 438, infra, to report the case to the High Court. 
‘ he High Court is not debarred from interfering in cases requiring the exercise of discretion, 
if it appears on the face of the proceedings that the Magistrate has exercised no discretion, or has 
exercised his ae in a manner wholly unreasonable.—In re Juggut Chunder Chuckerbutty, 
I. L. R. 2 Cal. 110. 


When, on examining the record of any case under s. 435 or otherwise, the Court of Session 
or District Magistrate considers that such case is triable exclusively by the Court of Session, 
and that an accused person has been nprenny discharged by the inferior Court, the Court of 
Session or District Magistrate may cause him to be arrested, and may, thereupon, instcad of direct- 
ing a fresh inquiry, order him to be committed for trial upon the matter of which he has been, in 
the opinion of the Court of Session or District Magistrate, improperly discharged: Provided as 
follows-— 

(a) that the accused has had an opportunity of showing cause to such Court or Magistrate why 
the commitment should not be made : 

(b) that, if such Court or Magistrate thinks that the evidenco shows that some other offence 
has been committed by the accused, such Court or Magistrate may direct the inferior Court to 
inquire into such offence.—S. 436. 

Where a Magistrate of the first class discharged under this section a person who was charged 
with an offence exclusively triable by the Court of Sessions, and the District Magistrate directed 
him, under s. 436, to commit the accused to the Court of Sessions, and a commitment was made, 
but the Sessions Judge, under s. 215, referred the case for orders to the High Court, the commit- 
ment was held to be good.— Emp. v. Pirya Gopal, I. L., R. 9 Bom. 100. 


A charge of assault and theft should not be dismissed for default of the complainant’s attend- 
ance.— Reg. v. Jodhoo Paharee, 1 W. R. Cr. 25. 

Where an accused, who has been duly summoned or arrested under a warrant, is present to 
meet any charge, and no evidence is forthcoming against him, if it be not shown to the Magistrate 
that the case is one in which he ought to adjourn the eo etd under the preceding section, the 
Magistrate is not only authorised, but he is empowered, and, in fact, required, to discharge such 
accused person.—Tuky Mahomed Mundul v. Kisto Nath Roy, 15 W. R. Cr. 53. 


The following instructions as to cases where death has ensued, but it is doubtful whether the 
offence of colpable homicide has been committed, have been issued by the Calcutta High Court :— 
In cases where death appears to have resulted from injuries voluntarily inflicted by the party 
accused, Magistrates ought to be very careful not to take it upon themselves to absolve the accused 
from the graver charge, and convict of hurt or grievous hurt only, unless they are quite clear that 
there is no sufficient evidence to warrant a commitment to the Sessions for murder, or culpable 
homicide not amounting to murder.— Cal. H. C. C. O., No. 9 of 6th September 1869; Wilkins, p. 112. 
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210. When, upon such evidence being taken and such examination (if 
. ; any) being made, the Magistrate finds that there are 
pranen charge isto be sufficient grounds for committing the accused for trial, 
he shall frame a charge under his hand, declaring with 
what offence the accused is charged. 

Gharveo <6. So. ox: As soon as the charge has been framed, it should 
plained, and copy fur- be read and explained to the accused and a copy thereof 

nished to accused. shall, if he so requires, be given to him free of cost. 


The duty of a committing officer is to ascertain whether, by the evidence for the prosecution, 
a prima facie case has been made out against the accused.— Reg. v. Maha Singh, 3 All. 27. 

If such a case is made out or if in the opinion of the Magistrate there are sufficient grounds 
for committing the accused, the Magistrate is bound to commit him.—Emp. v. Namdev Satvaji, 
I. L. R.11 Bom. 372. According to English law a commitment ought to be made whenever one 
or two credible witnesses gives evidence showing that the accused has committed an indictable 
offence (see Hale’s Pleas of the Cr. II, 121; Hawkins’ Pleas of the Or., Ch. XVI: Cow v. Coleridge, 1 
B. and C., 37,43,46,) and the sort of prim4 facie case is defined by 11 and 12 Vict. Cap. 42, s. 25, as one 
‘that is sufficient to put the party on his trial for an indictable offence.” ‘Sufficient grounds for 
committing” under the Code are manifestly not identical with grounds for convicting, since taken 
in that sense the provisions of the Code would enable the Ha Dace virtually to supersede the 
Court of Session to which the cognizance of the case for actual trial belongs.—Emp. v. Namdev 
Satvaji, I. L. R. 11 Bom. 372. : 

As to the discretionary power of Magistrates, see further notes to s. 209. 


It was held by SARGENT, C. J., and BAYLEY, J. (Scott, J., dissentiente), that in the Code 
generally the word “charge” is used as a statement of a specific offence and not as indicating the 
entire series of offences of which a prisoner is accused,--Queen v. Appa Subhana Mendre, I. L. R. 
8 Bom. 200. In Form No. 28 in the second Schedule, the term is undoubtedly used as containing 
several heads of offences, but the Court was of opinion, in the case quoted, that that exception 
could not outweigh the conclusion to be drawn from the body of the Code itself. See further 
upon this point, ss. 221, 226, and 227. 

Section 347, post, provides :—‘‘ If in any inquiry beforea Magistrate, or in any trial before a 
Magistrate before signing judgment, it appears to him at any ar of the proceedings that the 
case is one which ought to be tried by the Court of Session or High Court, and if he 1s empowered 
to commit for trial, he shall stop further proceedings, and commit the accused under the provisions 
ete ey contained. If such Magistrate is not empowered to commit for trial, he shall proceed 
under s. 346, 


In framing alternative charges of giving false evidence, the charges must show clearly the 
statements alleged to be false ; see Cir. Or., No. 3 of 1866, 5 W. R. Cr, Cir., p. 2: Reg. v. Soonder 
Mohooree, 5 Wym. Cr. Rul, 33. See ss, 221 and 223, Illustration (b). 

When there has been a riot and fight between two parties, the members of each should be tried 
separately, and it is wrong to commit the members of both parties for trial together upon joint 
charges as if they had had one common object.—Queen v. Sheikh Bazu, 8 W. R. Gr. 47: (S. ©.) 4 
Wym. Cr. Rul. (F. B.) 13: Queen v. Durzoolla, 9 W. R. Cr. 33. 


Two or more prisoners committing acts of perjury on different occasions ought not to be 
tried on one charge. Where two prisoners were alleged to have given false evidence in a case, and 
were tried on one charge, it was said that the circumstance that the evidence related in both cases 
to the same subject-matter, or even that the false statements were similar, made no difference in 
parvo ce H.C. C. L., 20th July 1868: 2 W. R. C.L. 21. See Emp. v. Niaz Ali, 1. L. R. 

All. 17, which has been overruled by Emp. v. Ghulet, I. L. R. 7 All. 44. See also Zmp. v. 
Ramji Sajabarao, I. L. R. 10 Bom. 124. 

Some of several persons implicated in the commission of the same offence should not be tried by 
the Magistrate, whilst others are committed to the Sessions.—When several persons are accused of 
the commission of the same offence, it would be obviously inconvenient, if a Magistrate were to 
punish some and commit others to a Court of Session ; and as the Code does not seem to contem- 
plate such procedure, the Magistrate should, if he considers the case to be one for the Sessions, 
commit all those concerned for trial before that tribunal.—Cal. H. C. C. O., No. 100 of 27th May 
1862 ; Wilkins, p. 108. : 

Chapter xox (ss. 221-240) deals with the form, joinder, and withdrawal of charges. A number 
of forms of charges will be found in Schedule V, XXVIII, post. As to the persons who may be 
charged jointly, see s. 239 and the note thereto. As to trial of a European British subject accused 
jointly with non-European British subjects see ss. 214 and 452. 


Where any question arises as to the sanity of an accused person, recourse must be had to 


Chap. XXXIV, post. 
en a commitment is made, the Magistrate should notify the fact and transmit the following 


papers to the Court of Session :— 
(3) a copy of the charge ; 
b) calendar ; 
ich reasons for commitment ; 
d) record of original inquiry. 
Besides these, any weapons or other articles of property necessary to be produced in evidence 
must be sent, or be forthcoming at the trial_— Smyth, p. 95. 
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211. The accused shall be required at once to give in orally or in writing 
List of witnesses for 2 list of the persons (if any) whom he wishes to be 
defence on trial. summoned to give evidence on his trial. 

The Magistrate may, in his discretion, allow the accused to give in any 
further list of witnesses at a subsequent time; and 
where the accused is committed for trial before the 
High Court, nothing in this section shall be deemed to preclude the accused from 
giving, at any time before his trial, to the Clerk of the Crown a furthor list of 
the persons whom he wishes to be summoned to give evidence on such trial. 


It is the Magistrate’s duty to summon witnesses for the accused who can speak to the facts of 
the case, and he ought not to determine beforehand what crodit he will give to their evidence (In the 
matter of Mohima Chandra Shah, 6 B. L. R. Appx. 78) ; and the refusal to summon witnesses cited 
by the accused on the ground of their being implicated in the charge, vitiates the trial and convic- 
tion.—Ram Shahai Chowdhry v. Sanker Bahadur, 6 B. L. R. Appx. 65. 

When a prisoner gives in a list of the witnesses he wishes to summon after his case has been 
committed, the Magistrate is bound to exercise his discretion upon the point, and to state whether 
he will summon the witnesses or not, and he ought to state his reasons for not doing so. If he 
thinks the witnesses were included for the purpose of delay, he should proceed under s, 216, infra. 
See Reg. v. Rajcoomar Mookerjee, 16 W. BR. Cr. 14, 


There is no reason to refus3 an application for summons simply because a large number of wit- 
nesses is mentioned therein.—Hurendra Narain Singh Chowdhry v. Bhobani Prea Baruani, I. L. R. 
11 Cal. 762, p. 766. 


Section 231 provides that whenever a charge is altered by the Court after the commencement 
of the trial, the prosecutor and the accused shall be allowed to re-call or re-summon, and examine 
with reference to such altcration, any witness who may have been examined ; and s. 291, that the 
accused shall be allowed to examine any witness not previously named by him, if such witness is in 
attendance; but he shall not, except as provided in ss. 211 and 231, be entitled of right to have 
any witness summoned other than the witnesses named in the list delivered to the Magistrate 
by whom he was committed for trial. 

_So, a prisoner is entitled, as a matter of right, to have any witnesses named in the list which he 
delivers to the Magistrate summoned and examined (Queen v. Prosunno Coomar Moitro, 23 W. R. 
Cr. 56: Queen v. Bhooban Isher Gosamee, 2W. R. Cr. 6: Queen v. Abdool Setar, 3 W. R. Cr. 36); but 
he is not entitled as of right to have witnesses not named by him before the Magistrate summoned 
at the Sessions trial.—Queen v. Boidnath Singh, 3 W. R. 29. 

A Magistrate is at liberty, under s. 216, to decline to sammon the persons named on the list 
when the prisoner declines to satisfy him that they are material witnesses, but he ought to fix the 
amount which he considers necessary to defray the cost of the attendanco of the persons named, 
and intimate to the prisoner his readiness to issue summonses on that amount being deposited.— 
in re Subharaya Mudali, 4 Mad. H.C. R. 81. 

The following rule for regulating the practice of the subordinate Courts has been promulgated 
by the Judicial Commissioner of British Burmah:—Whenever an accused person is committed for 
trial before the Court of Session or High Court, the Magistrate shall, after the charge has been 
read and explained to the accused person, require him to give in a list of witnesses as provided in 
8. 200 of the Code of Criminal Procedure (Act X of 1872) (see ss. 211, 212, and 213 of this Code), and 
the Magistrate shall record the fact of such requirement having been made, and shall record the 
list of witnesses, if any, s0 named; and also the names of such witnesses as, under s. 359 of the 
said Code (s. 216 of this Code), he may decline to summon and the reason for refusal. Such record 
shall, with the other proceedings, be sent to the Court to which the accused person has been com- 
mitted for trial.— Burmah Gazette, 1878, p. 139. 


See ss. 231 and 291, nost, as to the right of the accused to have witnesses summoned. 


Further list. 


P * aan inevet 212. The Magistrate may, in his discretion, 
ower of Magistrate aoa wee eee é 
to: examine such wit-. Summon and examine any witness named in any list 
nesses. given in to him under section 211. 

See s. 216, infra. 


213. When the accused, on being required to give in a list under section 

211, has declined to do so, or when he has given in such 

of commit list and the witnesses (if any) included therein whom the 

Magistrate desires to examine have been summoned and 

examined under section 212, the Magistrate may make an order committing the 

accused for trial by the High Court or the Court of Session (as the case may be), 

and (unless the Magistrate is a Presidency Magistrate) shall also record briefly 
the reason for such commitment. 


If in the opinion of the Magistrate there are sufficient grounds for committing, he is bound to 
commit the accused for trial.—Emp. v. Namdev Satvaji, I. L. R. 11 Bom. 372. See further on this 
point, notes to ss. 209, 210, supra. 
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The signature of the Magistrate to a warrant of commitment should not be affixed by a stamp. 
—Subramanya v. Ayyar, I. L. R. 6 Mad, 396. 

By C. O. No. 8 of 18th August 1882, all judicial officers were reminded that in case of all 
documents which are a baa by law to be eh the impression of a stamp having the officer’s 
name is insufficient and illegal.— Wilkins, pp. 119, 120. 

Where a Magistrate, after examining four witnesses for the prosecution, discharged the ac- 
cused, but subsequently, on becoming aware that thcre was a fifth witness present, the Magis- 
trate cancelled his order of discharge, took further evidence, and committed the accused for trial 
to the Court of Session, it was held, that the commitment was good.—7 Mad. H.C. R. Appx. al. 


In preparing ‘the reasons for commitment,’ the committing Magistrate should marshal the 
evidence in the order in which it should come under judicial consideration— 

(a) the medical evidence, if any ; 

(b) evidence of the identity of the body or property, and the direct evidence of the prepara- 
tion of the crime ; 

(c) evidence to the discovery of the offender and his arrest ; 

(a) circumstantial and other evidence. 
—Smyth, p. 95. 


A commitment once made by a competent Court can be quashed by the High Court only, and 
only on a point of law.—S. 215, post. 


In framing alternative charges of giving false evidence, the charges must show clearly the 
statements alleged to be false: see Cir. Or. No. 3 of 1866: 5 W. R. Cr. Cir., p. 2: Rey. v. Soonder 
Mohooree, 5 Wym. Cr. Rul. 33. See Emp. v. Ghulet, I. L. R. 7 All. 44. 


When there has been a riot and fight between two parties, the members of each should be tried 
separately, and it is wrong to commit the members of both parties.for trial together upon joint 
charges as if mney. had had one common object.--Queen v. Sheikh Bazu, 8 W. R. Cr. 47: (S. C.) 4 
Wym. Cr. Rul. (F. B.) 13: Queen v. Durzoolla, 9 W. R. Cr. 33. See Bachu Mullah v. Sia Ram 
Sing, I. L. R. 14 Cal. 358. 

In prosecutions for giving false evidence under s. 193 of the Penal Code, it was held, the case of 
each person accused should be separately inquired into and, if committed for trial, tried separately. 
It. is wholly erroneous to include them in one joint charge.—Emp. v. Niaz Ali, 1. L. R. F All. 17, 
overruled on another point by Amp. v. Ghulet, I. L. R. 7 All. 44. See Reg. v. Zamecrun, 6 W. BR. 
Or. (F. B.) 65: Reg. v. Mahomed Hoomayoon Shaw, 13 B. L. R. 324. 

So, in Calcutta it was laid down that two or more prisoners committing acts of perjury on 
different occasions ought not to be tried on one charge. Where two prisoners were alleged to have 
given false evidence in a case, and were tried on one charge, it was said that the circumstance that 
the evidence related in both cases to the same subject-mattcr, or even that the false statements were 
similar, made no difference in principle.—Cal. H.C. C. Z., 20th July 1868; 2 W. R. C. L. 2. 


The duty of a committing officer is to ascertain whether, by the evidence for the prosecution, a 
prima facie case has been made out against the accused.—Reg. v. Maha Singh, 3 All. 27. 


When several persons are accused of the commission of the same offence, it would be obviously 
inconvenient if a Magistrate were to punish some and commit others to a Court of Session ; and as 
the Code does not seem to contemplate such procedure, the Magistrate should, if he considers the 
case to be one for the Sessions, commit all ‘hae concerned for trial before that tribunal.—Cal. H. 
C. C. 0., No. 100 of 27th May 1862; Wilkins, p. 108. 

See note to s. 210, supra. 


214. If any person (not being an European British subject) is accused 

before a Magistrate other than a Presidency Magistrate of 

Pe en nee _ having committed an offence conjointly with an European 

towns jointly with British subject who is about to be committed for trial, or 

nate British to he tried before High Court on a sumilar charge arising 

out of the same transaction, and the Magistrate finds that 

there are sufficient grounds for committing the accused for trial, he shall commit 
him for trial before the High Court, and not before the Court of Session. 


Under s. 336 the High Court may direct that all Huropean British subjects and persons liable 
to be tried by it under this section who have been committed for trial by it within certain specified 
districts or during specified periods of the year, shall be tricd at the ordinary place of sitting of 
the Court or dircct that they shall be tried at a particular place. 

As to the sittings of the Court of the Recorder of Rangoon, see Act XI of 1889, s. 37. 

European British subjects where the offence which appears to have been committed is punishable 
with death or with transportation for life must be committed direct to the High Court.—S. 447. In 
other cases, see ss. 448 and 449. 


As to whether there must be a joint trial or separate trials, see s. 452, post. 


Quashing commit- 215. A commitment once made under section 213 
a nade section or section 214 by a competent Magistrate can be quashed 
oe ene ' “ho High Court only, and only on a point of law. 


As to what Magistrates are empowered to commit, see s. 206 and note thereto. Under s. 582, 
infra, a commitment made by a Magistrate not duly empowered may be accepted by the Court to 
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which the commitment has been made, if the accused has not been prejudiced, See Amp. v. 
Pirya Gopal, I. L. R. 9 Bom. 100 : Emp. v. Lachman Singh, I. L. R. 2 All. 398. 

In the case of Alim Mandle, 11 O. L. R. 55, a commitment made by a Magistrate without 
jurisdiction was held to be void, and it was therefore considered that it was not necessary to refer 
the matter to the High Court to have it set aside. 

In the case of Queen v. Kanjamalai Padayachi, I. L. R. 6 Mad. 572, an accused person had 
been discharged by a Subordinate Magistrate, and the District Magistrate directed the committal 
of the accused to the Court of Sessions under s. 436, post, without calling upon him to show cause 
why he should not be committed. The High Court set aside the order of committal, and the com- 
mitment made thereunder as illegal. Want of evidence is sufficient ground for quashing a commit- 
ment.—Emp. v. Narotam Das, I. L. R. 6 All. 98. 

Where an accused was committed by a Magistrate of the first class for trial by the Sessions 
Court, on a charge of having given false evidence in a judicial proceeding before the Sessions 
Judgo, there being no Assistant Sessions Judge or Joint Sessions Judge, it was held, that the com- 
mitment could not be quashed, there being no error in law, and that the case must, therefore, be 
transferred for trial to another Court of Session.—Reg. v. Gaji Kom-Ranee, I. L. R. 1 Bom. 311. 
See Emp. v. Jangibir, I. L. R. 4 All. 150. 


Where a Magistrate, after examinin Balers witnesses for the prosecution, discharged the accused, 
but subsequently, on Pecoming aware that there was a fifth witness present, cancelled his order 
of discharge, took further evidence, and committed the accused for trial to the Court of Session, 
it was held that the commitment was good.—7 Mad. H.C. R. Appa. al. 


216. When the accused has given in any list of witnesses under section 
211 and has been committed for trial, the Magistrate shall 
Summons to wit- : . : OAs 
nesses for defence summon such of the witnesses included in the list as have 
when accused is com- not appeared before himself, to appear before the Court to 
ete which the accused has been committed : 

Provided that where the accused has been committed to the High Court, 
the Magistrate may, in his discretion, leave such witnesses to be summoned by 
the Clerk of the Crown, and such witnesses may be summoned accordingly : 

Provided also that if the Magistrate thinks that any witness is included in 

Refusal tosummon the list for the purpose of vexation or delay, or of defeat- 
unnecessary witness ing the ends of justice, the Magistrate may require the 
unless deposit made. accused to satisfy him that there are reasonable grounds for 
believing that the evidence of such witness is material, and, if he is not so satisfied, 
may refuse to summon the witness (recording his reasons for such refusal), or 
may, before summoning him, require such sum to bo deposited as such Magis- 
trate thinks necessary to defray the expense of obtaining the attendance of the 
witness. 


As to process for compelling the production of evidence on the trial of warrant-cases at the 
instance of the accused, see s. 257, infra. 

See notes to s. 291, infra. 

In the case of Emp. v. Rajcoomar Singh, I. L. R. 3 Cal. 573: (S.C.) 2 C. L. R. 62, the 
following remarks were made by JACKSON, J.:—‘‘I understand s. 359 (of Act X of 1872) to mean 
that if, among the persons named by the accused as witnesses to a defence, the Magistrate 
considers that any particular witness is included for the purpose of vexation and delay, he is to 
exercise his judgment and inquire whether the witness is material. I have never heard it was 
intended by that provision to enable the Magistrate to inquire generally into what the defence of 
the accused is to be, and to consider whether, on learning the nature of the defence, he is 
absolutely to abstain from summoning the whole of the witnesses cited by the accused.” 

A Magistrate is at liberty, under this section, to decline to summon the persons named on the 
list when the prisoner declines to satisfy him that they are material witnesses, Lut he ought to fix 
the amount which he considers necessary to defray the cost of the attendance of the persons named, 
and intimate to the prisoner his readiness to issue summonses on that amount being deposited.—In 
re Subharaya Mudali, 4 Mad. H. C. R. 81. 

A Magistrate is not at liberty to refuse to summon a witness tendered by an accused person, 
except upon the grounds specified in this section. If he does refuse, he must proceed under the 
section, and record his rcasons.—In re Deela Mahton v. Sheo Dyal Koeri, 1. L. R. 6 Cal. 714: In 
re Rajah of Kantit, 1. L. R. 8 All. 668. The fact that the accused had, at the close of his case, 
sta that he did not wish to call the witnesses whom he afterwards tendered, is no reason for 
refusing to summon them to meet fresh evidence taken by the Magistrate.—In re Deela Mahton 
v. Sheo Dyal Koeri, I. L. R. 6 Cal. 714. 


Under s. 257, post, in warrant-cases, if the accused applies to the Magistrate to issue any process 
for compelling the attendance of any witness (whether he has or has not been previously examined 
in the case) for the purposes of examination or cross-examination or the production of an 
document or other thing, the Magistrate shall issue such process unless he considers that suc 
application should be refused on the ground that it is made for the purpose of vexation or delay, 
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or for defeating the ends of justice. Such ground shall be recorded by him in writing. The Magis- 
trate may, before summoning any witness on such application, require that his reasonable expenses 
incurred in attending for the purposes of the trial be deposited in Court, 


When the Magistrate has ordered a summons to issue for the attendance of a witness for the 
defence, and the witness does attend after due service of the summons, the Magistrate cannot 
refuse to issue a fresh summons on the ground that there has been some delay in the service of 
the summons.— Emp. v. Ruknuddin, I. L. R. 4 All. 53. In such a case, s. 257 was held not to 


apply.—Jbid. 

Under 8s. 231, post, whenever a charge is altered by the Court after the commencement of the 
trial, the prosecutor and the accused shall be allowed to re-call or re-summon, and examine, with 
reference to such alteration, any witness who may have been examined ; and 8. 271 provides that, 
in trials before High Courts and Sessions Courts, the accused shall be allowed to examine any 
witness not previously named by him, if such witness isin attendance; but he shall not, except as 
provided in ss. 211 and 231, be entitled of right to have any witness summoned other than the 
witnesses named in the list delivered to the Magistrate by whom he was committed for trial. 


217. Complainants and witnesses for the prosecution and defence, whose 
attendance before the Court of Session or High Court is 
necessary, and who appear before the Magistrate, shall 
execute before him bonds binding themselves to be in 

attendance when called upon at the Court of Session or High Court to prosecute 
or to pive evidence, as the case may be. 

If any complainant or witness refuses to attend before the Court of Session 

or High Court, or to execute the bond above directed, 

Detention in custody the Magistrate may detain him in custody until he exe- 

cutes such bond, or until his attendance at the Court of 

Session or High Court is required, when the Magistrate 

shall send him in custody to the Court of Session or High Court, as the case 

may be. 


Prosecutors and witnesses should be ‘‘ bound over to appear” at the next Criminal Sessions 
eae rie 2 OM: ce we ‘ 

It will be the duty of the Magistrate, in order to prevent hardship and unnecessary detention 
to witnesses, so to arrange the coming on of cases before the Court of Session, that such witnesses 
may not be brought from their homes to the Sudder Station before they are actually required, and 
that they should have written notice of the specific date on which their attendance will be neces- 
cat ia it should be carefully explained that failure to attend will be severely dealt with.— Wilkins, 
p. 111. 


218. When the accused is committed for trial, the Magistrate shall issue 
an order to such person as may be appointed by the 
Local Government in this behalf, notifying the commit- 
ment and stating the offence in the same form as the 
charge, unless the Magistrate is satisfied that such person is already aware of the 
commitment and the form of the charge ; 

and shall send the charge, the record of the nguty and any weapon or 
other thing which is to be produced in evidence, to the 
Perianys- bah ae pial Pigee oan Sather sel is ae 
the Hi tourt) to the Clerk of the Crown or other 

pe Meine ere officer raporated in this behalf by the High Court. 
When the commitment is made to the High Court and any part of the 
English translation to record is not in English, an English translation of such 


be forwarded to High part shall be forwarded with the record. 
Court. 


For form of notice of commitment by Magistrate to Government Pleader, see Sched. V, No. 27. 


; av nen a commitment is made to the Court of Session, the record of the Magistrate is to 
include— 

First—the proceeding by which the case is originated in the Magistrate’s Court; 

Secondly—all papers showing the steps taken under the authority of the Magistrate upon the 
complaint; the summons, if any, and its return; the warrant and the return, or other documents 
showing how and when it has been executed ; also any search-warrant, and the report showing how 
it has been executed ; 

Phirdly—the report, if any, on such inquiry as that under ss. 174 and 202; 

Fourthiy—the orders, if any, sanctioning the prosecution, when such sanction 1s necessary ; 
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Fifthly—the order, if any, withdrawing the case from one Court or transferring it to another 
Court. e papers on the record of the Magistrate are not evidence in the Court of Session either 
for or against the accused, except so far as they are formally pat in at the trial and accepted by the 
Court as evidence.— Cal. H. C. C. O., No. 1 of 23rd January 1872 ; Wilkins, p. 109. 

The following further directions for pulcance of Magistrates in making commitments to the 
Court of Session have been published by the Calcutta High Court ; 

(a) Whenever a case is committed to the Court of Session, the names of the witnesses shall be 
entered on the back of the copy of the charge which has to be forwarded to that Court under 
s. 198 (s, 218) of the Code of the Criminal Procedure. This copy shall be placed by the Sessions 
Judge at the beginning of the record of the trial in his Court. 

b) The observations or judgment of the Magistrate in committing the prisoner shall always go 
up in original with the record, and they, with the original depositions, should be read by the Judge 
peters te trial. Abstracts of the evidence are considered unnecessary, and they are at times 
misleading. 

(c) Magistrates should be careful to arrange their commitments with a view to the trials takin 
place at the earliest or next ensuing Sessions in order to avoid the needless detention of accuse 
persons for prolonged periods. 

d) Whenever a commitment is made, intimation shall be immediately given to the Court of 
Session, through the Magistrate of the District, by a letter in the following form :— 


FROM 
THE MAGISTRATE OF...............cccc0 


To 
THE SESSIONS JUDGE OF ...... cece cee e eee 


S1r,—I beg to report that I have this day committed, to tako his trial before the Court of 
Session, the person named in the margin, on the charge spcecitied below. 


I have, &c., 


A. B., 
Magistrate (as the case may be). 


(Charges should follow here). 


(e) It will be unnecessary for the Court of Session to send any answer fixing a date for the 
trial, but the J tee will be guided by the information which he thus receives in estimating the 
time which it will be necessary to devote to the Criminal Sessions, and consequently at what period 
he will be able to take uP civil business thereafter. 

(f) Prosecutors and witnesses should be bound over to appear “at the next Criminal Sessions 
commencing on ee 

(g) It will be the duty of the Magistrate, in order to prevent hardship and unnecessary deten- 
tion to such persons, so to arrange the coming on of cases before the Court of Session that such 
parties may not be brought from their homes to the Sudder Station before they are actually required, 
and that they should have written notice of the specific date on which their attendance will be 
aural and it should be carefully explained that failure to attend will be severely dealt with. 

(x) The directions herein contained for committing Magistrates are to be observed, so far as 
ney are applicable, by Civil Courts and other authorities committing persons for trial at the 

essions. 

(i) At each periodical Sessions all persons awaiting trial shall be brought before the Judge 
in open Court; and, if, the Government Prosecutor is not prepared to go to trial in any particular 
case, he should be required to show cause properly supported why the accused should not be acquit- 
ted and released, the accused himself being also heard in answer to such cause shown. 

(j) Sessions Judges are reminded that tria] must not be too lightly postponed. It cannot be 
too often pe out that a further detention of an accused person in jail for perhaps two months 
is in itself no trival infliction, and is only justified when there is apparently a good case against 
the prisoner, and when the Judge is satisticd that, for the ends of justice, it is necessary to post- 
pone the trial.—Cal. H. C. C. O., No. 5 of 14th October 1879 ; Wilkins, pp. 101—3. 


219. The Magistrate may summon and examine supplementary witnesses 
after the commitment and before the commencement of 
the trial, and bind them over in manner hereinbefore 
provided to appear and give evidence. 

Such examination shall, if possible, be taken in the presence of the accused, 
and where the Magistrate is not a Presidency Magistrate, a copy of the evidence 
of such witnesses shall, if the accused so require, be given to him free of cost. 


Power to summon sup- 
plementary witnesses. 


; Foire user ea ee heen nee Judge has no authority to direct the committing Magis- 
rate to ca ditional witnesses, as the Magistrate’s power to do so ceases with tk 
of the trial ; Hassan, Punj. Rec., 1888, p. 59. with the commencement 


Under s, 548, any person effected by a judgment or order passed by a Criminal Court is 

entitled to have a copy of the Judge’s charge to the Jury, or of any order or deposition or other 

art of the record, on payment for the same, unless the Court, for some spccial reason, thinks fit to 
urnish it free of cost. 


CHAP. XIX, 88. 220-221. | FORM OF CHARGES. 159 


220. Until, and during the trial, the Magistrate shall, subject to the 
Custody of accusea PTOVisions of this Code regarding the taking of bail, 
pending trial. commit the accused, by warrant, to custody. 
As to bail, see Chap. XL, and as to place of imprisonment, see s. 541, infra. 


CHAPTER XIX. 
Or THE CHARGE. 


Form of Charges. 


In the recent case of Queen v. Appa Subhana Mendre, I. L. R. 8 Bom. 200, the question as to the 
meaning of the term ‘‘charge,” as used in the Code, was discussed upon a case reserved by SCOTT, J., 
under s. 434 of the Code. SARGENT, C. J., and BAYLEY, J., held, that the term is used throughout 
the Code except in Form 28, Sched. II, as meaning the statement of a specific offence, and not as 
indicating the entire series of offences of which a prisoner is accused. Scort, J., dissented. He was 
of opinion that the term was used both as indicating the whole series of counts or heads of charge, 
and also as indicating a charge of one specific offence; and that in s. 227, post, it was used in the 
former sense. See further notes to ss. 226, 227, 228, 236, and 237. 

Mk. JusTicE STEPHEN, the framer of the Code of 1872, in his History of Criminal Law, Vol. 
III, p. 337, says, in a note on ss. 221, 240 of the present Code :—‘‘ I drew these sections in the Code 
of 1872. They are re-enacted with little alteration.” And then he goes on to say: ‘ The provisions 
relating to ‘ charges’ are intended to provide that ‘the charge’ shall give the accused full notice of 
the offence charged against him, but that the only result of any defect in the charge shall be an 
amendment on terms as to delay or a new trial, if the accused seems to have been misled.” 

It is quite clear from this passage, SCOTT, J., considered, that the intention of the Legislature 
was to permit all amendments which would not prejudice the prisoner in his defence. In other 
words, prejudice to the prisoner was intended for hie future to be the test of admissibility or rejec- 
tion of proposed amendments.—Queen v. Appa Subhana Mendre, I. L. R. 8 Bom., p. 213. See Emp. 
v. Gordon, I. L. R. 9 All. 525. 

Under s. 537 no finding, sentence or order is to be reversed or altered on appeal or revision 
on account of any error, omission or irregularity in the charge, unless there has been a failure of 
justice. See note to that section, post. 


Charge to state of- 221. Every charge under this Code shall state 
fence. the offence with which the accused is charged. 
Specific name of If the law which creates the offence gives it an 


offence sufficient de- specific name, the offence may be described in the 
a charge by that name only. 
If the law which creates the offence does not give it any specific name, 
How stated where of- ‘so much of the definition of the offence must be stated 
fence has no specific as to give the accused notice of the matter with which 
eis he is charged. 
The law and section of the law against which the offence is said to have 
been committed shall be mentioned in the charge. 
The fact that the charge is made is equivalent to a statement that every 
What implied in legal condition required by law to constitute the offence 
charge. charged was fulfilled in the particular case. 
In the Presidency-towns the charge shall be written in English ; elsewhere 
Vensuage of ckaree, it shall be written either in English or in the language 
of the Court. 
If the accused has been previously convicted of any offence, and it is 
Scocious cacisiien Intended to prove such previous conviction for the 
shen to beset out purpose of affecting the punishment which the Court 
is competent to award, the fact, date, and place of the 
previous conviction shall be stated in the charge. If such statement is omitted, 
the Court may add it at any time before sentence is passed. 
Illustrations. 


_ (a) A is charged with the murder of B. This is equivalent to a statement that A’s act fell 
within the definition of murder given in ss. 299 and 300 of the Indian Penal Code; that it did not 
fall within any of the general exceptions of the same Code; and that it did not fall within any 
of the five exceptions to s. 300, or that, if it did fall within exception 1, one or other of the three 
provisos to that exception applied to it, 
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(b) A is charged, under 8s. 326 of the Indian Penal Code, with voluntarily causing grievous 
hurt to B, by means of an instrument for shooting. This is equivalent to a statement that the 
case was not provided for by s. 335 of the Indian Penal Code, and that the general exceptions did 
not apply to it. 

fa is accused of murder, cheating, theft, extortion, adultery, or criminal intimidation, or 
using a false property-mark. The charge may state that A committed murder, or cheating, or 
theft, or extortion, or adultery, or criminal intimidation, or that he used a false property-mark, 
without reference to the definitions of those crimes contained in the Indian Penal Code; but the 
sections under which the offence is punishable must, in each instance, be referred to in the charge. 

(dq) A is charged, under s. 184 of the Indian Penal Code, with intentionally obstructing a sale 
of property offered for sale by the lawful authority of a public servant. The charge should be in 


those words. 
Para. 2 and Illustration (c) —Read in connection with s,. 223, Illustration (b). 


Para. 5—Compare s. 105 of the Evidence Act (I of 1872), which provides : 

‘‘When a person is accused of any offence, the burden of proving the existence of ciroum- 
stances bringing the case within any of the general exceptions in the Indian Penal Code, or 
within any special exception or proviso contained in any other part of the same Code, or in any 
law defining the offence, is upon him, and the Court shall presume the absence of such circum- 
stances. Illustrations. ‘‘(a) A, accused of murder, alleges that, by reason of unsoundness of 
mind, he did not know the nature of the act. The burden of proof ison A. ‘‘ (b) A, accnsed of 
murder, alleges that, by grave and sudden provocation, he was deprived of the power of self- 
control. The burden of proof ison A. ‘‘(c) Section 325 of the Indian Penal Code provides that 
whoever, except in the case provided for by s. 335, voluntarily causes grievous hurt, shall be 
subject to certain punishments. A is charged with voluntarily causing grievous hurt under s, 325. 
The burden of proving the circumstances bringing the case under s. 335 lies on A.” 

Previous Convictions :—As to proving previous convictions, see s. 310, post, as amended by s. 
9 of Act IIT of 1891, and ss. 43 and 54 of the Evidence Act as amended by the same Act. 

If it is intended to prove a previous conviction against an accused person for the purpose of 
enhancing the ponent it is necessary to state the fact of that previous conviction in the charge. 
if it is omitted, it may be added to the yer at any time previous to the sentence being passed, 
but not after.—Queen v. Rajcoomar Bose, 19 W. R. Cr. 41; and see Queen v. Ksan Chunder Dey, 
21 W. R. Cr. 40. As to cases in which the accused is liable under the Whipping Act, see Badiya 
v. Queen, I. L. R. 5 Mad. 158; and Mad. H. C. Cir. Order, No. 2686, dated 2Uth December 1881. A 
statement in a count that, at the time when the prisoner committed the offence, he had been 
previously convicted of offences punishable under the Indian Penal Code, is not a sufficient com- 
pliance with the provisions of this Ler acing Soa ueen Vv. Sheik Jakir, 22 W. R. Cr. 39. 

The previous conviction should form the subject of a separate head of the charge, and to this 
the accused person should only be required to plead if he has been convicted of the offence for 
which he has been under trial. If he admits the previous conviction, that will suffice; but if he 
denies it, it should be proved by recording the finding in the previous case and the evidence of the 
jailor or other person as to the identity of the accused with the person previously convicted.— 
Bom. H. (C. Cir., 44; see also Mad. H. C. Pro., 23rd September 1878 ; Weir, p. 4.—See Emp. v. Dora- 
sami, I. L. R. 9 Mad. 284, as to the necessity of a separate charge. 


For forms of charges, see Sched. V, No. XXVIII. 
In charging a previous conviction, the charge should run— 


“That you, , before the committing of the said offence, were committed on the 
da ,in Calendar No. of , on the file of the , of an offence punish- 
able, under Chapter of the Penal Code, with imprisonment for a term of three years, 
to wit the offence of , Which conviction is still in full force and effect, and that you 
are thereby liable to enhanced punishment under s. 75 of the Indian Penal Code and within the 
cognizance of .’ —Mad H.C. Pro., 17th April 1868 ; Weir, p. 4. 


222. The charge shall contain such particulars as to the time and place 
of the alleged offence, and the person (if any) against 
whom or the thing (if any) in respect of which it 
was committed, as are reasonably satisient to give the 

accused notice of the matter with which he is charged. 


In the case of Behari Mahtonv. Emp., I. L. R. 11 Cal. 106, where the foundation of the 
charges lay in the fact that the accused was alleged to have been a member of an unlawful assembly, 
the Sours (MITTER and NorRIs, JJ.) said: ‘‘ An accused is entitled to know with certainty and 
accuracy the exact value of the charge brought against him. Unless he has this knowledge, he 
must be seriously prejudiced in his defence. This is true in all cases, but it is more especially true 
in cases where it is sought to implicate an accused person for acts not committed by himself but by 
others with whom he is in company.” 

So, in the case of Emp. v. Khairati, I. L. R.6 All. 204, where a person was tried for an un- 
natural offence and convicted on a charge which did not allege the time when, place where, or point 
to any known or unknown person with whom the offence was committed, and without any proof of 
these particulars, the facts proved against him only being that he habitually wore women’s clothes, 
exhibited physical signs of having committed the offence,—it was held that the conviction was not 
sustainable. Sce the remarks of STRAIGHT, J., p. 207. 

As to the particulars which ought to be inserted in the charge, see also Emp, v. Fakirapa 
I, L. R. 15 Bom, 491. 
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223. When the nature of the case is such that the particulars mentioned 
in sections 221 and 222 do not gue the accused suffi- 
When manner of com- cient notice of the matter with which he is charged, the 

miting offence must be : . a 
minted. agg shall also contain such particulars of the manner 
in which the alleged offence was committed as will be 

sufficient for that purpose. 
Illustrations. 


(a) A is accused of the theft of a certain article at a certain time and place. The charge need 
not set out the manrer in which the theft was effected. 

6) A is accused of cheating B at a given time and place. The charge must set out the man- 
ner in which A cheated B._ 

(c) A is accused of giving false evidence at a given time and place. The charge must set out 
that portion of the evidence given by A which is alleged to be false. 

(d) A is accused of obstructing B, a public servant, in the discharge of his public functions 
ata given time and place. The charge must set out the manner in which A obstructed B in the 
discharge of his functions. ; 

(e) Ais accused of the murder of B at a given time and place. The charge need not state 
the manner in which A murdered B. _ a 

(f) A is accused of disobeying a direction of the law with intent to save B from punishment. 
The charge must set out the disobedience chargéd and the law infringed. 

See remarks of STRAIGHT, J., in the casc of Emp. v. Khairati, I. L. R. 6 All. 204: and Emp. 
v. Fakirapa, 1. L. R. 15 Bom. 491. 


Words in charge 224. In every charge words used in describing 
taken in sense of law an offence shall be deemed to have been used in the 
under which offence 18 sense attached to them respectively by the law under 
paisa: which such offence is punishable. 


Act XVITI of 1862, s. 28, 

In the case of HEmp. v. Baban Khan, 1. L. R.2 Bom. 142, where the accused was charged 
under s. 217 of the Penal Code, and the charge did not distinctly state what the direction of the law 
was which he had disobeyed and how he had disobeyed it, and he was convicted, it was held, that the 
charge, having been expressed in vague terms, the prosecution, on appeal, should be limited to the 
particular sense in which the charge was understood at the trial. 


225. Noerror in stating cither the offence or the particulars required 
to be stated in the charge, and no omission to state the 
offence or those particulars, shall be regarded at any stage 
of the case as material, unless the accused was misled by such error or omission. 


Effect of errors. 


Lilustrations. 


(a) A is charged, under s. 242 of the Indian Penal Code, with ‘having been in possession of 
counterfeit coin, having known at the time when he became possessed thereof that such coin was 
counterfeit,” the word ‘fraudulently’ being omitted inthe charge. Unless it appears that A was 
in fact misled by this omission, the error shall not be regurded as material. 

(b) Ais charged with cheating B, and the mannor in which he cheated B is not set out in the 
charge, or is set out incorrectly. A defends himself, calls witnesses, and gives his own account of 
the transaction. The Court may infer from this that the omission to set out the manner of the 
cheating is not material. 

(c) A is charged with cheating B, and the manner in which he cheated B is not set out in the 
charge. There were many transactions between A and B, and A had no means of knowledge to 
which of them the charge referred, A offered no defence. The Court may infer from such facts that 
the omission to set out the manner of the cheating was, in this case, a material error. 

d) A is charged with the murder of Khoda Baksh on the 21st January 1882. In fact, the 
murdered person’s name was Haidar Baksh, and the date of the murder was the 20th January 1882. 
A was never charged with any murder but one, and had heard the inquiry before the Magistrate, 
which referred exclusively to the case of Haidar Baksh. The Court may infer from these facts that 
A was not misled, and that the error in the charge was immaterial. 

(e) A was charged with murdering Haidar Baksh on the 20th January 1882, and Khoda Baksh 
(who tried to arrest him for that murder) on the 21st January 1882. When charged for the murder 
of Haidar Baksh, he was tried for the murder of Khoda Baksh. The witnesses present in his 
defence were witnesses in the case of Haidar Baksh. The Court may infer from this that A was 
misled, and that the error was material. 


The term ‘ charge’ is used, it was held by SARGENT, C. J., and BAYLEY, J., as the statement 
of a specific offence, and not as indicating the entire series of offences of which a prisoner is accused. 
Scott, J., dissented. He was of opinion that, in s. 227, it was used as indicating the whole series 
of counts or heads of charge.—Emp. v. Appa Subhana Mendre, I. L. R. 8 Bom. 200. 
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.Bection 587 provides that, subject to the provisions hereinbefore contained, no finding, sentence, 
or order passed by a Court of competent jurisdiction shall be reversed or altered under Ohap. 
X XVII or on appeal or revision, on account of anyerror, omission, or irregularity in the complaint, 
summons, warrant, charge, judgment, or other proceedings before or during trial, or in any inquiry 
or other proceedings under this Code, or of the want of any sanction required by s. 195, or of the 
omission to revise any list of jurors or assessors in accordance with s. 324, or of any misdirection in 
any charge to a jury ; unless such error, omission, irregularity, want or misdirection has occasioned 
a failure of justice. 


In the case of Emp. v. Baban Khan, I. L. R. 2 Bom. 142, a conviction was set aside on the 
round that the charge did not give the accused the information which the law intended him to 
1ave of the particular offence as to which he was called upon to answer. 

In the case of Emp. v. Ramji Sajaburao, I. L. R. 10 Bom., 124, the accused was charged, 
in the alternative, by tho trying Magistrate as follows :—‘‘ That you, on or about the 13th day of 
October 1882, at Nandarpada, stated that you had seen V and carryi teakwood from Gohe 
Forest, to Narayan Ram Chandra, Range Forest Offieer; and on 14th February 1885, you stated 
on oath bofore the first class Magistrate at Pen, at the trial of these persons, that you did mot see 
where they had brought the wood. from, and thereby committed an offence punishable under s. 182 
or s. 193 of the Indian Penal Code.” At the trial the accused asserted the truth of the former of 
these two statements, and denied having made the other. The Magistrate was unable to find which 
of them was false, and convicted the accused, in the alternative, either under s. 182 or s. 193 of the 
Indian Penal Code. It was held that the charge was bad in law, being an alternative charge in a 
form forbidden by s. 233 of the Criminal Procedure Code, which directs that, for every distinct 
offence of which any person is charged, there shall be a separate charge. It was also held, that the 
accused could not be tried upon a charge framed in the alternative as in the form given in Sched. 
V, XXVIII (4) of the Criminal Procedure Code, as, upon the facts alleged, there was no way of 
charging him with one distinct offence on the ground of self-contradiction. He could not success- 
fully be charged under s. 193 of the Penal Code on contradictory statetments, because he only 
made one deposition, in which there were no discrepancies ; and, similarly, he could not be charged 
under s. 182 of the Penal Code, for he only once gave information to a public servant. It was 
held, also, that, having revard toss. 225, 232, and 537 of the Criminal Procedure Codo (X of 
1882), the accused, convicted upon such a charge, must be held to have been misled in his defence, 
and his conviction and sentence were reversed. 


226. When any person is committed for trial without a charge, or with 
Procedure on commit. 2M lnperfect or erroneous charge, the Court, or, in the 
ment without charge or case of a High Court, the Clerk of the Crown, may 
with imperfect charge. frame a charge, or add to or otherwise alter the charge, 
as the case may be, having regard to the rules contained in this Code as to the 
form of charges. 


The words ‘‘ without a charge” in this section properly apply not only to a case in which there 
is no charge at all, but also to a case in which there is no charge of such offence as the Sessions 
Judgo or Clerk of the Crown may think the prisoner ought to be tried for.—Hmp. v. A Ppa Subhana 
Mendre, I. L. R. 8 Bom. 200. In that case, A was tried at the Criminal Sessions of the High Oonrt 
on a charge (1) of murder, (2) of abetting B to commit such murder. The jury, having considered 
their verdict, wore asked by the Clerk of the Crown if they were agreed. The foreman replied that 
they were, and that their verdict was “ guilty ;” and, when further asked, he said, ‘ guilty of 
abetment—abetment generally.” On the application of counsel for the prosecution, a charge was 
then added of ‘‘abetmont of murder committed by some person or persons unknown.” 1e ad- 
ditional charge was then read aloud to the jury, but was not spactlly explained to the prisoner 
nor was he called upon to plead to it. Counsel for the prisoner was asked by the Judge if he desired 
to have a new trial on the charge as amended, but he declined. The then charges (i.6., the 
two original charges and the additional charge) were then read to the jury, who, after delibera- 
tion, returned a verdict of ‘‘not guilty” on charges Nos, 1 and 2, and of “ guilty” on the charge 
added, viz., of abetment of murder by some person or persons unknown. n the application of 
counsel for the prisoner, the following points were reserved :—(1) Whether, under the circum- 
stances, the Court had power to add a new charge ; (2) whether the verdict returned on the new 
charge was valid, the prisoner not having been called upon to plead to it. It was held (Scort, J., 
dissenting) that the Judge was wrong in framing a new charge 1n addition to the original charges, 
but that the error was onc of form, and not of substance, and therefore, under s. 537, post, the 
Court refused to interfere with the conviction. The Court also considered that, having regard to 
the provisions of ss. 228, 229, and 230, the chargo of abetment of murder by B might have been 
changed into one of abetment of murder generally. It was held further, that, in any case, the 
conviction was good under ss. 236 and 237. It was doubtful whether the evidence would establish 
the offence of murder, abetment of murder by B, or abetment of murder by some one unknown. 
Even if there had been no charge properly framed, the Judge might, under s. 237, have acoepted 
the verdict returned by the jury, and entered it on the ey The fact that the Judge framed a 
charge which, ex-hypothesi, was beyond his authority, and accepted a verdict on that charge, did 
not affect the legality of the conviction. 


Where the accused was charged under s. 217 of the Indian Penal Code, and the charge did 
not distinctly state what the direction of the law was which he disobeyed and how he disobeyed it, 
the conviction was set aside.—Hmp. v. Baban Khan, I. L. R. 2 Bom. 142. The omission, it was con- 
sidered, to read and explain the charge to the prisoner did not, under the circumstance, prejudice 
the prisoner, and was therefore immaterial. 


CHAP. XIX, 8. 227.] ALTERATION OF CHARGE. 168 


In Reg. v. Govind Babli Raul, 11 Bom. H. C. R. 278, which was a case under the Act of 1872 
decided by West and NaNaBual, JJ., the Sessions Judge had substituted a charge of abetmertt 
of murder for a charge of murder, and it was assumed it could be done. 

The power to alter a charge ought to be exercised with caution.—Reg. v. Govindas Haridas, 6 


Bom. H. C. R. Or. 76, 

Where an accused person is committed to take his trial on specific charges before the Sessions 
Court, the Judge has no power under this section to expunge a charge before calling upon the 
accused to plead.—Kmp. v. Poreshollah Sheikh, 7 C. L. R. 143. In that case the committing 
Magistrate sent up the accused to be tried under ss. 323 and 325 of the Indian Penal Code. The 
Sessions Judge, before calling apn the accused to plead, expunged the charge under s, 325, The 
, JJ.) said : ‘* We think he (the Sessions Judge) had no power to du 


Court (MITTER and MACLEAN 
this under the Criminal Procedure Code, 8. 446 (s. 226 of the present Code). The prisoner should 


have been called upon to plead to both charges. If the accused had pleaded not guilty to the 
charge under s. 325, the Sessions Judge, after recording evidence, might have recorded. a finding in 
favour of the accused under s, 251 (s. 259 of the present Code) if there was no evidence to support 


the charge under that section.” 

The omission on the part of a Magistrate to frame the charge so as to contain a separate head 
for each offence may be remedied by the Sessions Judge (Queen v. Kalaram Sing, 7 W. R. Or. 8) ; 
but not after delivery of the verdict.— Queen v. Sheikh Ali, 5 Bom. H. C. R. Cr. 9. 

Charges which require alteration should, as a rule, be amended by the Court of Session before 
the trial commences. The charge as amended must still run in the name of the committing 
officer.— Mad. H. C. Pro., 30th August and 8th September 1862 ; Weir, p. 4. 

In the case of Sreenath Kur, I. L. R.8 Cal. 450: (S. C.) 110. L. R. 522, a prisoner was 
committed on 55 counts including three counts under ss. 167, 466, and.471 of the Penal Code. At 
the trial before the District Judge sitting with assessors, the Court informed the prisoner (without 
altering the charge) that the trial would be confined to the three counts last mentioned. The 
prisoner was convicted on these, but the Court allowed evidence to be given by the prosecution on 
all the remaining charges, and in respect of these the prisoner was acquitted. The High Court, on 
appeal, held, that the District Judge should have amended the charge (see s. 227), and then pro- 
ceeded to hold separate trials ; that he should not have tried together the counts under ss. 167 
and 466 of the Penal Code, as the offences were not of the same kind (see 8. 234, port) but the convic- 
tion was upheld, as it did not appear that the prisoner had been prejudiced by the mode of trial 


adopted. (Sees. 537, post.) 

In exercise of the powers conferred by s. 35 of the Court Fees Act (VII of 1870), the Governor- 
General in Council was pleased to remit the fees leviable on copies of charges given to accused 
persons under the corresponding section of Act X of 1872.—Gazette of India, 1873, p. 520. Under 
8. 210, supra, the accused is entitled, if he requires it, to have a copy of the charge free, 


As to the effect of errors or omissions in charges, see ss. 282, 535, and 537, post. 


227. <Any Court may alter any charge at any time before judgment is 
pronounced, or, in the case of trials before the Court of 


Session or High Court, before the verdict of the jury is 
returned or the opinions of the assessors are expressed. 


Every such alteration shall be read and explained to the accused. 


If the word ‘alter’ in this section, it was held by the Bombay High Court, is to be taken to in- 
clude ‘addition’ as it does in s. 226, the addition permitted must be an addition to some specilic 
charge in the nature of an alteration, and not the addition of a new charge.—Per SARGENT, O, 
J.,and BAYLEY, J. (Scorr, J., dissenting), Emp. v. Appa Subhana Mendre, I. L. R. 8 Bom. 20%), 
See note to s. 225 as to the meaning of the word ‘charge’ as used by SaArcEnt, C, J.. BAYLEY 
and Svott, JJ. Scorr, J., was of opinion that the word ‘alter’ in this section must be taken tu 
be equivalent to ‘‘add to, or otherwise alter,” used ins. 226, and that, consequently, the addi- 
tion of a new ‘‘ head of charge ” is an alternation within the meaning of the section. In the case 
just referred to, it was held, that the omission to read and explain the altered charge to the 
prisoner did not, under the circumstances (see tho facts of the case set out in the note to preceding 
section), prejudice the prisoner, and was therefore immaterial. 

In Madras, in the case of Mutirakal Kovilaghatta Rama Varma, 1. lL. R. 3 Mad. 351, lt, 
having been committed by a Magistrate for trial by a Sessions Court on a charge under s. 202 of 
the Indian Penal Code, of having intentionally omitted to give imformation which he was legally 
bound to give respecting & murder, pleaded guilty on his trial to the charge on which he was com- 


mitted. Upon the application of the Public Prosecutor, the Sessions Judge, under prvutest on the 
enal Code of abetting 


part of the prisoner, added a charge under gs. 109 and 201 of the Indian 

,a female prisoner charged with having assisted in a he the body of the murdered person, 
required R to plead to the charge, and having tendered a pardon to and_examined C as a witness, 
convicted R. It was held that, as there was no evidence before the Magistrate to support the 
charge against R framed by the Sessions J udgo, the action of the Judge was ultra vires, and that 
the conviction on the added charge was illegal. The Conrt considered that, inasmuch as the Ses- 
sions Judge considered R more culpable than ©, the proper course would have been to have 
adjourned the trial, sent the record to the Magistrate, and suggested an inquiry as to whether there 
was ground for a more serious charge against R. The Court said: ‘‘ The action of the Judge in 
adding the charge must be pronounced ultra vires, and as this is not a mere error of procedure, 
but an improper assumption of jurisdiction, tho conviction on the added charge must be quashed.” 
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Scort, J., in the case of Emp. v. Appa Subhana Mendre, I. L. R. 8 Bom. 200, commented on 
that case. Hesaid: ‘‘Itis argued that although a substitution of a head of charge is admissible, 
an addition of a head is not admissible. I am unable to follow that argument. It seems to me 
that an addition comes within the spirit of the Act as much as a substitution, always provided 
that it arises out of the same transaction, and its introduction does not prejudice the prisoner. 
This seems to be the view of the High Court of Madras. In the case of Mutirakal Kovilaghatta 
Rama Varma v. Reg., 1. L. R. 3 Mad. 351, the Sessions Judge had added a charge of abetment after 
the trial had commenced, and although his action was held to be ultra vires, it was so held on the sole 

ound that the charge added could not be supported by the evidence taken before the Magistrate. 
it appears clearly from the judgment of the Court that the Judge could have either ‘ amended or 
altered the original charge,’ or could have ‘supplied a charge,’ provided it was provable by the evi- 
dence before the Magistrate. Now, in the present case, the charge was provable by the evidence 
taken by the Magistrate, in fact no other was offered. The addition made therefore, would seem 
admissible on the authority of the Madras case.” 


The remarks of West, J., in the case of Emp. v. Baban Khan Valad Mhaskoji, 1. L. R. 2 
Bom, 142 p. 144, are important, and ought to be bornein mind. He said: ‘‘ We think that the 
first head of the charge in this case did not give to the accused the information which the i 
intended him to have, of the particular offence expressed circumstantially, to which he was 
called upon to answer. The description of crimes in the Penal Code must, of necessity, be ex- 
pressed in abstract terms, but the very object of a trial is to determine whether particular acts or 
omissions on the part of the accused fall or do not fall within the rule thus abstractedly stated. 
* * The least that can fairly be allowed in favour of one criminally convicted is, that when a 
charge has been expressed in vague terms, the prosecution should be limited on appeal to the par- 
ticular sense in which these terms have been understood in the actual trial.” 


” In the case of Emp. v. Gordon, 1. L. R.9 All. 525, SrRAIGHT J., dissented from Emp.v. Appa 
Subhana Mendre, 1. L. R.8 Bom. 200. In the case before him the prisoner was committed on charges 
under ss. 467 and 471 of the Penal Code, and at the trial STRAIGHT J., directed the Clerk of the 
Crown to add a charge of fabricating false evidence under s. 193 of the Penal Code. It was ob- 
jected that the Court had no power under s, 227 to add a fresh charge upon which the accused 

ad not been committed for trial, and that all it could do was to alter existing charges. STRAIGHT, 
J., overruled the objection, holding that he was not bound by the decision of the Bombay Court, 
and ne recine: with Scott, J. See Reg. v. Waris Ali, N. W. P. H. C. Rep. 1871, p. 337. The word 
‘‘alter ” has been held to include the withdrawal by a Sessions Judge of a charge added by him to 
the charge on which the commitment was made, —Dwarka Lal v. Mahadeo Rai, 1. L. R. 12 All. 551,— 
though having regard to s. 215 it would seem that the Sessions Judge would have had no power 
to expunge the original charges on which the accused was committed to take his trial. Where 
there is no evidence on particular charges before a Session Judge the usual course is for him to 
record a finding under s. 289, post. 


The omission on the part of a Magistrate to frame the charge so as to contain a separate head 
for each offence may be remedied by the Sessions Judge (Queen v. Kalaram Sing, 7 W.R. Cr. 8); 
but not after delivery of the verdict.—Queen v. Sheik Ali, 5 Bom. H. C. R. Cr. 9. 

At a trial in which the accused were charged with culpable homicide not amounting to murder 
of J, the Sessions Judge added a charge of causing hurt to C at the same time, and convicted the 
accused both on the original charge and added charge. It was held that, as the accused had not 
been committed, ‘‘ without a charge ” or on ‘‘ an imperfect ” or an ‘‘ erroneous charge,” the case did 
not come within s. 226, but inasmuch as it did not appear that there had been a failure of justice or 
we ye ee had been prejudiced, the High Court refused to interfere.—Emp. v. Kharga, I. L. 

Ld ° ede 


Charges which require altcration should, asa rule, be amended by the Court of Session 
before the trial commences. The charge as amended must still run in the name of the commit- 
ting officer—Mad. H. C. Pro., 30th Auyust and 8th September 1862; Weir, p. 4. 


5 rae poweniye alter ought to be cautiously exercised.-- Reg. v. Govindas Haridas, 6 Bom. H. C. 
. Cr. 76. 


As to the effect of crrors or omissions in charges, see ss. 232, 535 and 537, post. Sec note to 
8, 220, supra. 


228. If the charge framed or alteration made under section 226 or sec- 
seneneoeieiesucss tion 227 1s such that poe immediately with the 
seed ene aiee ae Is not likely, in the opinion of the Court, to pre- 
pitevation: Judice the accused in his defence or the prosecutor in 
the conduct of the case, the Court may in its discretion, 
after such charge or alteration has been framed or made, proceed with the trial 
as if the new or altered charge had been the original charge. 
_ The principle by which the Court should be guided in determini 
on immediately is discussed in Reg. v. Govind Babli Raul, 11 Bom. He OR oe eee wun 


A Sessions Court has no power to add a charge as to which no evidence h 
the committing Magistrate, the object of the Lecislataic being to secure in cot paseretch 
charged with a grave offencea preliminary inquiry which would afford him an opportunity of becom- 
ing acquainted with the circumstances of the offence imputed to him and enable him to make his 
defence. The proper course is to postpone the trial anil give the committing Magistrate an oppor- 
unity of making a further enquiry.—ALutirakal Kovilaghatia v. Reg. 1. L. R., 3 Mad. 351. 


CHAP. XIX, 8S. 229-232.] PROCEDURE ON ALTERING CHARGE. 165 


229. If tho new or altered charge is such that proceeding immediately 
When new trial may With the trial is likely, in the opinion of the Court, to 
be directed, or trial sus- prejudice the accused or the prosecutor as aforesaid, the 
pended. Court may either direct a new trial or adjourn the trial 


for such period as may be necessary. 

In the case Mutirakal Kovilaghatta Rama Varma v. Reg., 1. L. R. 3 Mad. 351 the High Court 
eoueed the circumstances under which it considered that a case should have been adjourned for 
nquiry. 

The object of the law is to secure the prisoner a preliminary inquiry which affords him an 
opportunity of becoming acquainted with the circumstances of the offence imputed to him, and 
enables him to make his defence. Mulirakal Kovilayhatta Rama Varma v. Reg., I. L. R. 

ad., 351. 

In the case of Reg. v. Govind Babli Raul, 11 Bom. H. C. R., 278, while A and B were tried 
jointly, A for murder and B for abetment of murder, a confession by A that he had committed 
the murder at the instigation of B was pnt in as evidence against himself. Subsequently, thé 
charge against A was altered to abetment of murder, and the trial proceeded: and the Oourt, 
uuder the authority of s. 30 of the Evidence Act [See amendment of s. 30 of the Evidence Act by 
Act III of 1891 s. 4], used the confession aguinst both and convicted both, B’s pleadér not having 
objected to the admissibility of the confession against his client. The Court upheld the conviction. 
“Tt is only,” it was said, ‘‘in the case of charges closely related that a trial goes on forthwith 
after an amendment, and in this instance the original and amended charges are so nearly related 
that, in the absence of technical objections urged on behalf of the prisoner, the trial might without 
unfairness, be deemed, for the reception of evidence and all other purposes, to have been a trial 
on the amended charge from the commencement.” 

In Emp. v. Appa Subbana Mendre, I. L. R. 8 Bom. 200, the alteration in the charge was not 
read and explained to the prisoner, but as his counsel on being asked if he wished for a new trial 
declined it, it was held that the omission to read and explain the alteration could not have pre- 
judiced him. 

Where proceedings, which had already been taken against the accused before another Magis- 
trate, had been quashed and a@ new ran | directed, the Magistrate holding the new trial is not 
justitied in referring to the former record as a whole, but only to such portions of it as have been 
specially put in evidence before him.—Jn re Davi Dutt, 7 C. L. R., 193. 


230. If the offence stated in the new or altered charge is one for the prose- 

Gras ur ceoeecdinneat cution of which previous sanction is necessary, the case 

prosecution of offencein shall not be proceeded with until such sanction is obtain- 

altered charge require ed, unless sanction has been already obtained for a pro- 

previous sanction. secution on the same facts as those on which the new or 
altered charge is founded. 


Section 537 provides, that no finding, sentence, or order passed by a Court of competent juris- 
diction shall be reversed or altored under Chapt, XX VII, or on appeal or revision, on account of 
the want of any sanction required by s. 195, unless the omission has occasioned a failure of justice. 
It does not deal with cases where prosecutions have been instituted against public servants without 
the sanction required under ss. 132 and 197. 


231. Whenever a charge is altered by the Court after the commencement 

Re-call of witnesses of the trial, the prosecutor and the accused shall be 

when charge altered. allowed to re-call or re-summon, and examine with re- 
ference to such alteration, any witness who may have been examined. 


232. Ifany Appellate Court or the High Uourt in the exercise of its powers 
Effect of material of revision or of its powers under Chapter XX VIL, is of 
error. opinion that any person convicted of an offence was 
misled in his defence by the absence of a charge or by an error in the charge, 
it shall direct a new trial to be had upon a charge framed in whatever manner 
it thinks fit. 

If the Court is of opinion that the facts of the case are such that no valid 
charge could be preferred against the accused in respect of the facts proved, it 
shall quash the conviction. 

Ilustration. 


_A is convicted of an offence under section 196 of the Indian Penal Code, upon a charge which 
omits to state that he knew the evidence which he corruptly used or attempted to use as true or 
genuine was false or fabricated. If the Court thinks it probuble that A had such knowledge, and 
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that he was misled in his defence by the omission from the charge of the statement that he had it, it 
shall direct a new. trial upon an amended chatee; but if it appears probable from the proceedings 
that A had no such knowledge, it shall quash the conviction. 


Section 535 provides, that no finding or sentence pronounced or passed shall be deemed invalid 
merely on the ground that no charge was framed, unless, in the opinion of the Court of Appeal or 
Rovision, a failure of queure has been occasioned thereby. If the Court of Appeal or Revision 
thinks that a failure of justice has been occasioned by an omission to frame a charge, it shall order 
that.a charge shall be framed, and that the trial be recommenced from the point immediately after 
the framing of the charge. See also s. 537, infra. 


Mr. Justice Stephen, in his History of Criminal Law, Vol. III. p. 337, in a note on ss. 221, 240 
of the present Code, says: ‘‘I drew these sections in the Code of 1872. They are re-enacted with 
little alteration.” And he then goes on to say. : ‘‘ The provisions relating to ‘charges’ are intend- 
ed to provide that ‘the charge’ shall give the accused full notice of the offence charged against him, 
but that the only result of any defect in the charge shall be an amendment on terms as to delay or 
a new trial, if the accused seems to have been misled.” 

It is quite clear from this passage, ScoTT, J., considered, that the intention of the Legislature 
was to permit all amendments which would not prejudice the prisoner in his defence. In other 
words, prejudice to the prisoner was intended for the future to be the test of admissibility or rejec- 
tion of proposed amendments. See Emp. v. Appa Subhana Mendre, I. L. R. 8 Bom. 200, Dp. 313, 
S3e also Emp. v. Gordon, I. L. R. 9 All. 525. 


The very object of a trial is to determine whether particular acts or omissions on the part of an 
accused do or do not amount to the particular offence to which an accused person is called upon to 
answer. In the case of Emp. v. Baban Khan Valad Mhaskoji, 1. L. R. 2 Bom. 142, it appeared 
that the first. head of the charge did not give to the accused the information which the law intended 
him to have of the particular offence to which he was called upon to answer. On appeal, the Court 
laid down a rule in the following words: ‘‘ The least that can fairly be allowed in favour of one 
criminally convicted is, that when a charge has been expressed in vague terms, the prosecution 
should be limited to the particular sense in which these terms have been understood at the trial.” 


New Trial.—Where proceedings, which had already been taken against the accused before 
another Magistrate, had been quashed, and a new trial directed, the Magistrate holding the new 
trial is not justified in referring to the former record as a whole, but only to such portions of it as 
have been specially put in evidence before him.—Jn re Devi Dutt, 7. C. L. R. 193. 


Joinder of Charges. 


233. For every distinct offence of which any person is accused, there 
be hae , shall be a separate charge, and every such charge shall 
Separate charges for he tried separately, except in the cases mentioned in sec- 
distinct offences. : : : J? ; 
tions 234, 235, 236, and 239. 


Mliustration. 


A is accused of a theft on one occasion, and of ciusing grievous hurt on another occasion. 
A must be separately charged and separately tried for the theft and the causing grievous hurt. 


Act X of 1872, s. 452: Act X of 1875, 8.17: Act IV of 1877, s. 105. 
As to the meaning of the word ‘ charge,’ see notes to the preceding sections. 


Offences under s. 167 and 466 of the Penal Code respectively are distinct.—Sreenath Kur v. Emp., 
10 C. L. R. 421: (8S. C.) I. L. R. 8 Cal. 450; so are the offences of receiving and retaining stolen 
property punishable under s. 411, and of habitually recoiving and dealing in snch property punish- 
able under s. 413.—Utiom Koondoo v. Emp., 10 C. L. R. 466:(S. C.) I. L. R. 8 Cal. 634. Offences 
under ss. 272 and 273 of the Penal Code respectively are also distinct.—Emp. v. Rommana, I. Tl. R. 
12 Mad. 273. Where several persons are accused of giving false evidence in the same proceeding 
they should be separately charged and tried.— Emp. v. Anant Ram, I. L. R. 4 All. 293. So persons 
charged with offences of the same kind, ¢.g., nuisances, should be separately charged and tried.— 
Pulisanki v. Emp., I. L. R. 5 Mad. 20. 

Where five persons were charged with having committed the offence of rioting on the 5th Decem- 
ber, and four out of those persons and one F were charged with having committed the offence 
of criminal trespass on the 9th December, and the two cases were taken up and tried and disposed 
of together, it was held that having regard to the terms of s, 233 the trial was illegal, and that the 
defect was not cured by s. 537, post.—In re Chandi Singh, I. L. R. 14 Cal. 395. In another case, in 
which Emp. v. Chandi Singh, I. L. R. 14 Cal. 395, was relied on, the High Court of Madras held 
that it was irregular (and not illegal) to try A for theft and B and C for rescuing A from lawful 
custody in one trial. But as it did not appear that the accused had been prejudiced the Court 
refused to interfere with the convictions.—Amp. v. Kutti, I. L. R. 11 Mad. 441. 


It has been questioned whether a charge containing alternative charges of perjury can be re- 
conciled with the provisions of this section, which requires that each offence shall be subject of a 
separate charge except in the particular cases provided for by the section. But it was held by 
a majority of the Full Bench in Queen v. Mohomed Humayoon Shaw, 21 W. R. Cr. 72:13 B. L. R. 
324, that such a charge 1s not a charge of two offences, but of one. See Hubibullah v. Emp., I. L. R. 
10 Cal. 937. The form of charge given in Sched. V, XXVIII-IJ (4), and sanctioned by 8. 554, post, 
may be followed, whether the two inconsistent statements in respect of which, the perjury is assign- 
ed are made in one deposition or on different occasions.—Jvid. See Emp. v. Ghwlet, I. L. R.7 All. 
44, overruling Emp. v. Niaz Ali, I. L. R. 5 All. 17. 
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In the case of Emp. v. Ramji Sajabarao, I. L. R. 10 Bom., 124, the accused was charged, in the 
alternative, by the trying Magistrate as follows:—‘ That you, on or about the 13th any of October 
1882, at Nandarpada, stated that you had seen V and M carrying teakwood from Gohe Forest, to 
Narayan Ram Chandra, Range Forest Officer; and on 14th February 1885, you stated on oath before 
the first-class Magistrate at Pen, at the trial of these persons, that you did not see where pan had 
rouge the wood from, and thereby committed an offence punishable under s. 182 or s. 193 of 
the Indian Penal Code.” At the trial the accused asserted the truth of the former of these two 
statements, and denied having made the other. The Magistrate was unable to find which of them 
w2s false, and convicted the accused, in the alternative, either under s. 182 or 8. 193 of the Indian 
Penal Oode. The Court held that the charge was bad in law, being an alternative charge in a 
form forbidden by s. 233 of the Criminal Procedure Code, which directs that, for every distinct 
offence of which any person is charged, there shall be a separate charge. It was also held, that 
the accused could not be tried upon a charge framed in the alternative as in the form given 
in Sched. V, XXVIII (4) of the Criminal Procedure Code, as, upon the facts alleged, there was 
no way of charging him with one distinct offence on the ground of self-contradiction. He could 
not successfully be charged under s. 193 of the Penal Code, on contradictory statements, because he 
only made one deposition, in which there were no discrepancies; and, similarly, he could not be 
charged under s. 182 of the Penal Code, for he only once gave information to a public servant. 

t was considered also that, having regard to ss, 225, 232, and 537 of the Criminal Procedure 
Code, the accused, convicted upon such a charge, must be held to have been misled in his defence, 
and his conviction and sentence reversed. See Emp. v. Fakirapa, I. L. R. 15 Bom. 491: Emp. v. 
Malua, I. L. R. 14 All. 502. 

The Court expressed its opinion that, in charges founded upon supposed contradictory state- 
ments, every presumption in favour of the possible reconciliation of the statements must be made. 
See Emp. v. Ghule, I. L. R. 7 All. 44. 


234. When a person is accused of more offences than one of the samo 
Three offencesofsame Kind, committed within the space of twelve months 
kind within year may from the first to the last of such offences, he may be 


be charged together. = charged with, and tried at one trial for, any number of 
them not exceeding three. 
Offences are of the same kind when they are punishable with the same 


amount of punishment under the same section of the Indian Penal Code, or of 
any special or local law. ' 


This section corresponds with Act X of 1872, s. 453, omitting the Explanation : Act X of 1875, 
s. 18: and Act IV of 1877, s. 106. Compare the Statute 24 and 25 Vict., c. 96, 8. 5, which provides, 
that ‘‘it shall be lawful to insert several counts in the same indictment against the same person for 
any numbor of distinct acts of stealing, not exceeding three, which may have been committed by 
him against the same person within the space of six months from the first to the last of such acts, 
and to proceed thereon for all or any of thom.” 

This section modifies the preceding section, which requires a separate charge and a separate 
trial for every distinct offence, by allowing three charges of three distinct offences of the same 
kind and committed within one year of each other to be tried together. An accused person may 
be separately tried for other offences. This is clear from Jllustration (b) to the next section.—Jn 
ve Ram Manikya Chuckkroburty, 1 C. L. R. 478: (8.C.) I. L. R.3 Cal. 540. There is nothing in 
the scction to prevent an accused from being separatcly charged and tricd on the same day for any 
number of distinct offences of the same kind committed within the year. It simply places a statu- 
tory limit on the number of charges which may legally form part of a single trial. See next section 
Illustration (b). In the caso of Luchminarain, L. L. R. 14 Cal. 128, PETHERAM, C. J., expressed an 
opinion that if a man were tried for four specific offences of the same kind at one trial such proce- 
dure would not be merely an irregularity which could be cured by s. 537 of the Code, but a defect 
in the trial which would render the whole trial inoperative, unless possibly it could be cured by some 
subsequent proceeding by striking out some portion of the charge. Sec also Rey. v. Hanmania, 
I. L. R. 1 Bom. 611: Hinp. v. Murari, I. L. R. 4 All. 147. 


As to case of any irregularity, sees. 537, post. 


Offences under ss. 167 and 466 of the Penal Code respectively are not of the same kind 
(Sreenath Kur v. Emp. 10 C.L. R. 421: (S. C0.) I. L. R. 8 Cal. 450) ; nor are the offences of 
receiving or retaining stolen pr onerey punishable under s. 411, and of habitually receiving or 
dealing in such property punishable under s, 413 of the Indian Penal Code, the same within the 
meaning of this scction.—Utiom Koondoo v. Emp., 10 C. L. R. 466: (8S. C.) J. L. R. 8 Cal. 634 ; 
nor are offences under ss. 272 and 273 of the Penal Code, respectively.—Emp. v. Rommana, 
I. L. R. 12 Mad. 273. 

In the case of Emp. v. Murari, I. L. R. 4 All. 147, the Allahabad High Court (STRAIGHT, J.) 
held, under Act X of 1872, that the combination of three offences of the same kind for the purpose 
of one trial could only be where they have been committed in respect of one and the same person, 
and not in respect of different prosecutors, within the period of twelve months. The Calcutta High 
Court (FIELD and Norris, JJ.), however, refused to follow the decision in that case, holding that 
‘* offences of the same kind” are not limited to offences against the same person.—Manu Miya v. 
Emp., I. Ll. R. 9 Cal. 371: (8. C.) 11C. L. R. 522. See the remarks of Lord Blackburn in Reg, 
v. Castro, L. R. 6 App. Ca. 229. In the Calcutta case, the accused was charged under the same 
charge with house-breaking by night with intent to commit a theft in the house of A, and also with 
the same offence in the house of B, and upon his own plea was found guilty; and on appeal the 
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conviction was upheld. Norris, J., pointed out, however, that Judges should take care that 
prisoners are not prejudiced by charges being joined, and should at all times be anxious to lend a 
willing ear to any application for separation of charges and for separate trials upon separate charges. 

In the case of Emp. v. Juala Prosad, I. L. R. 7 All. 174, the cases of Emp. v. Murari, 
I. L. R. 4 All, 147, and Manu Miya v. Emp., I. L. R. 9 Cal. 371, were considered by a Full Bench of 
the Allahabad High Court. There a postmaster was accused of having, on three different occasions, 
within a year, dishonestly misappropriated moneys paid to him by ditferent persons for money 
orders, and the Full Bench held that the offences were ‘‘ of the same kind,” being dishonest misap- 
propriations by a public servant of public moneys (for as soon as they were paid they ceased to be 
the property of the remitters), and that the accused might, therefore, be charged, under s. 234, 
with, and tried at one trial for, all three offences. ; 

As to the case of Emp. v. Murari, I. L. R. 4 All. 147, PETHERAM, C. J., who delivered the 
judgment of the Full Bench, said, ‘‘ that (case) was decided by Justice STRAIGHT under a 
different Statute, Act X of 1872, and his decision in that case will be unaffected by ours in this.” 


235. I.—lIf, in one series of acts so connected together as to form the 
same transaction, more offences than one are commit- 
I.—Trial for more 


fan aneeHence. ted by the same person, he may be charged with, and 
tried at one trial for, every such offence. 


If.—If the acts alleged constitute an offence falling within two or more 
separate definitions of any law in force for the time 
being by which offences are defined or punished, the 


person accused of them may be charged with, and tried 
at one trial for, each of such offences. 


I¥I.—If several acts, of which one or more than one would by itself or them- 
Ti.—Actsconstituting *°lves constitute an offence, constitute when combined a 
one offence, but consti- different offence, the person accused of them may be 
tuting when combined charged with, and tried at one trial for, the offence con- 


mp cierent onenge: stituted by such acts when combined, or for any offence 
constituted by any one or more of such acts. 


Nothing contained in this section shall affect the Indian Penal Code, 
section 71. 


Illustrations 
to paragraph I— 

(a) A rescues B, a person in lawful custody, and in so doing causes grievous hurt to C, a 
constable in whose custody B was. A may be charged with, and tried for, offences under ss. 225 
and 333 of the Indian Penal Code. 

(b) A commits house-breaking by day with intent to commit adultery, and commits, in the 
house so entered, adultery with Bs wife. A may be separately charged with, and convicted of, 
offences under ss. 454 and 497 of the Indian Penal Code. 

(c) A entices B, the wife of C, away from C, with intent to commit adultery with B, and then 
commits adultery with her. A may be separately charged with, and convicted of, offences under 
ss. 498 and 497 of the Indian Penal Code. 

(a) A has in his possession several seals knowing them to be counterfeit and intending to use 
them for the purpose of committing several forgeries punishable under s. 466 of the Indian Penal 
Code. A may at Weed charged with, and convicted of, the possession of each seal under s. 473 
of the Indian Penal Code. 

(¢é) With intent to cause injury to B, A institutes a criminal procceding against him, knowing 
that there is no just or lawful ground for such proceeding ; and also falsely accuses B of having 
committed an offence, knowing that there is no just or lawful ground for such charge. A may be 
sa rie charged with, and convicted of, two offenccs under s. 211 of the Indian Penal Code. 

(f) with intent to cause injury to B, falsely accuses him of having committed an offence, 
knowing that there is no just or lawful ground for such charge. On the trial, A gives false evidence 
against B, intending thereby to cause B to be convicted of a capital offence. A may be separately 
charged with, and convicted of, offences under ss. 211 and 194 of the Indian Penal Code. 

(g) A, with six others, commits the offences of rioting, grievous hurt, and assaulting a public 
servant endeavouring in the discharge of his duty as such to suppress the riot. A may be separate- 
ly charged with, and convicted of, offences under ss. 147, 325, and 152 of the Indian Penal Code. 

(hk) A threatens B, C, and D at the same time with injury to their persons with intent to cause 
alarm to them. A may be separately charged with, and convicted of, each of the three offences 
under s. 506 of the Indian Penal Code. 


The separate charges referred to in Illustrations (a) to (t) respectively may be tried at the same 
time. 


to paragraph TI— 


({) A wrongfully strikes B with a cane. A may be separately charged with, and convicted of, 
offences under ss. 352 and 323 of the Indian Penal Code. 


(j) Several stolen sacks of corn are made over to A and B, who know they are stolen property 
for the purpose of concealing them. A and B thereupon voluntarily assist each other to conceal 
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the sacks at the bottom of a grain-pit. A and B may be separately charged with, and convicted of, 
Offences under ss. 411 and 414 of the Indian Penal Code. 

(k) A exposes her child with the knowledge that she is thereby likely to cause its death. The 
child dies in consequence of such exposure. A may be separately charged with, and convicted of, 
offetices under ss. 317 and 304 of the Indian Penal Code. 

(1) A dishonestly uses a forged document as genuine evidence, in order to convict B, a public 
servant, of an offence under s. 167 of the Indian Penal Code. A may be separately charged with, 
and convicted of, offences under ss. 471 (read with 466) and 196 of the same Code. 
to paragraph ITI— 

(m) A commits robbery on B, and, in doing so, voluntarily causes hurt to him. A may be 
sre ately charged with, and convicted of, offencés under ss, 323, 392, and 304 of the Indian Penal 

ode. 


Act X of 1872, s. 454, omitting Illustrations (é), (2), (é), and (%) to that section: Act X of 1875, 
8.19 Act IV of 1877, 8.108. The last clause is new. 

The provisions of the former Acts as to the amount of punishment have been omitted, as they 
belong to substantive law and not to procedure. As pointed out by Mr. Mayne in his Commen- 
taries on the Indian Penal Code, 12th Edition, p. 48, s. 235, combined with 8. 71 of the Penal Code, 
seems to reproduce the provisions of Act X of 1872, The omission of all references to punishment 
in the section itself and in the Illustrations which were contained in the repealed section (454 
shows, that it is to be treated merely as containing rules for criminal pleading and procedure, an 
that the rules for assessment of punishment must be sought for in s. 71 of the Penal Code, as amend- 
ed by Act VIII of 1882, and ins. 35, ante. See Emp. v. Sakharam, I. L. R. 10 Bom. 493, as to the 
effect of the amendment of s. 71 of the Penal Code. 

Section 71 of the Penal Code, as amended by s. 4 of Act VIII of 1882, which is to be read in 
connection with this section, is as follows :— 

‘‘Where anything which is an offence is made up of parts, any of which parts is itself an 
offence, the offender shall not be punished with the punishment of more than one of his offences, 
unless it be so expressly provided. 

““Where anything is an offence falling within two or more separate definitions of any law in 
force for the time being by which offences are detined or punished, or where several acts of which 
one or more than one would by itself or themselves constitute an offence, constitute, when combin- 
ed, a ditferent offence, the offender shall not be punished with a more severe punishment than the 
Court which tries him could award for any one of such offences.” [Act VIII of 1882, s. 4.] 


Illustrations. 


(a) A gives Z fifty strokes with a stick. Here A may have committed the offence of voluntari- 
ly causing hurt to Z by the whole beating, and also by each of the blows which make up the whole 
beating. If A were liable to punishment for every blow, he might be imprisoned for fifty years, 
one for each blow. But he is liable only to one punishment for the whole beating. 

(6) But if, while A is beating Z, Y interferes, and A intentionally strikes Y. Here, as the 
blow given to Ys no part of the act whereby A voluntarily causes hurt to Z, A is liable to one 
punishment for voluntarily causing hurt to Z and to another for the blow given to Y. 


Whore a person committed a trespass with the intention of committing mischief, thereby com- 
mitting criminal trespass and at the same time committed mischief, ‘TURNER, J., held, that he 
could not, under el. iit of s. 454 of the Criminal Procedure Code, receive a punishment more severe 
than might have been awarded for either of such otfences.—Emp. v. Budh Sing, L. L. R. 2 All. 101. 


Under s, 454 of Act X of 1872 it was held, that the collective punishment awarded under ss. 147, 
148, and 324 of the Penal Code must not exceed that which may be awarded for the graver offence. 
See [llustration (g) to this section.—Jn re Jubdar Kazi, 1. L. R. 6 Cal. 718: (8. C.) 8 C. L. R. 390; 
Reg. v. Tukya Bin Tamana, I. L. R. 1 Bom. 214. But see Emp. v. Sakharam, VL. L. R. 10 Bom. 
493: Emp. v. Mohurrum, Punj. Rec. 1888, p. 11: Emp. v. Wazir Jan, I. L. R. 10 All. 58, p2 66. See 
also Reg. v. Dod Basaya, 11 Bom. H. C. R. 18. 


When a prisoner is tried on several heads of charge, the most convenient course with refer- 
ence to appeals is to enter up findings on all the counts ; though where the several heads of charge 
are all founded on one continuous transaction, punishment can only be awarded on one.—Mad. 
H.C. Pro., 4th July 1867; Weir, p. 43. 


In Madras, where a prisoner was tried, convicted, and punished under s. 369 of the Penal 
Code for the otfence of abducting a child with intent dishonestly to take moveable property, it was 
held, that he could not also be punished for the theft of a part of the moveable property which he 
intended dishonestly to take through means of the abduction. The Court, MorGAn, C. J., and 
HoLitoway, J., made the following observations :— 

“The immediate question is, whether a prisoner tried, convicted, and prnished under s. 369 of 
abducting a child with intent dishonestly to take moveable property can also be punished for the 
theft of a part of the moveable property which he intended dishonestly to take through means of 
the abduction. 

‘* Save for the new Code, this course would be illegal under the repeated decisions of this Court. 
Section 454 I (c) is the section by which this process is to be supported, if at all. If the words of 
this branch are taken in connection with those of s. 452, which precedes it, and of branches II and 
III, they do not so. Section 452 contains a rule of criminal pleading as to the necessity of a sepa- 
rate charge and a separate trial for each distinct offence. Then s. 453 (similarly to the English 
rule as to several embezzlements) modifies this rule as to offences of the same kind committed with 
a year. The pre-requisites of joinder are similarity of the offences and their falling within the time. 
Then, strangely enough, 8. 455 is quoted as the key to the similarity, and the result seems to be that 
they are similar when it is doubtful to which of them the provable facts in each may amount. It 
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can, we suppose, scarcely be meant that the element of doubt is to be the governing pers It 
perhaps means that where, as in the Illustration, the criminative facts which constitute the offence 
are so nicely shaded that it is often doubtful prima facie to which specific definition the facts are 
to be subsumed, there may be a joint trial. 

“A further modification of the rule of severance is introduced ins. 454I. Where facts ‘so 
united as to form the same transaction’ fulfil the requisites of the definitions of several offences, 
thare may be one charge and one trial. 

‘*‘ Nothing is here said about the punishment, and we have still a mere rule of criminal pleading 
modifying the general rule. 

‘It ig not until we come to the Illustrations that we find punishment imported, and, with the 
exception of (c) and (d), it may, perhaps, be said that the offences are all different in character. 
Those are mere transcripts of decided cases which seem inconsistent with the principles of others 
decided by the same Court; (e) is perhaps reconcilable if the kidnapping was for a different pur- 
pose; but if the kidnapping was for the purpose of subjecting to slavery, it will be impossible to 
reconcile it with other decisions and with the subsequent parts of this section. 

‘*(b) embraces the case of three murders, and the legal principle is sound ; though, perhaps, the 
application in practice will be found difficult. 

‘““TIf we take the section there is, therefore, nothing to overrule the previous decisions; but 
undoubtedly the kidnapping Illustration is opposed to former decisions ; and, unless explained as 
above, is direct authority for the two sentences passed in the present case. 

‘If, however, we are to import the Illustrations as a gloss upon I, and as explanatory of its 
meaning, we must perform the like operation upon ITI, and must, if possible, reconcile all the three 
parts of the section. 

‘TTT says that where several facts aggregated form one offence, and if severed constitute several, 
the offender may be charged with every offence committed, but the utmost punishment awardable 
is the extreme punishment for the concrete or for one of the separate offences. We presume that 
the Court may elect whether it will punish for the one or the other, but it may not punish for both. 

‘* Now the words of the section do not meet the case. Kidnapping with intent to steal is not an 
offence formed by the union of kidnapping with stealing, but by the union of kidnapping with 
intent to do it, and the result on the mere words would be that the section contains no inhibition 
of two punishments. 

‘“‘The Illustrations, however, show that the framers imagined that they had provided for the 
further case of the second offence being the substantive criminal act which was the aim of the inten- 
tion in the former, and therefore evidentiary matter of that intent. Thus (m) house-breaking with 
intent to commit adultery, and the commission of it, may not be separately punished. Still nearer 
to the present case is (p). The enticing away (it does not even say for the purpose of committing 
adultery) and adultery may not be separately Sarna The measure of the punishment is here 
again the largest amount awardable for one of the offences. 

‘““The section, therefore, with its Illustrations forbids two punishments for an offence so com- 
pounded that one substantive offence is the aim of the other, and evidentiary matter of the intent 
necessary to constitute that other. It is not narrowed to offences of a cognate character, for house- 
breaking and adultery have no more connexion than kidnapping and theft. We come to the 
conclusion, therefore, that, despite the inaptness of the words, there is nothing in these sections 
intended to alter the law; that, unless the Illustrations are looked at, there is nothing to alter the 
principles upee which punishments were awarded before the Act passed ; and that when they are all 
taken together, those attached toa branch which does introduce a limitation upon the power of 
punishment, must prevail over those attached to what is by itself a mere rule as to the joinder of 
charges. 

Read I and II together ; they come to this, you may join them; but if, when joined, several 
make up one compound offence, you shall only punish for one. They shall be considered to make 
up such a compound when one of them is the criminal result at which the other has arrived. You 
may then punish to the extent permissible for san one of them, but you shall not tack the punish- 
ments together.”—Re Noujan, 7 Mad. H. C. R. 375. It is to be observed that this case dealt with 
an Illustration to s. 454 of Act X of 1872 which has not been reproduced. 


. Although persons may be tried in tbe same trial under the first clause of this section for more 
than one offence arising out of the same transaction, ¢.g., for rioting and causing burt, it is not 
illegal to try them for the different offences separately (In re Amiruddin, I. L. R. 8 Cal. 481: 
Emp. v. Ram Partab, 1. L. R.6 All. 121, per Strateut, J., p. 122); but a member of an unlaw- 
ful assembly, some members of which have caused hurt, cannot lawfully be punished for the offence 
of rioting as well as for the offence of causing hurt.—E£mp. v. Ram Partab, I. L. R. 6 All. 121; but 
see Emp. v. Dungar Singh, I. L. R. 7 All. 29. In the former of the two last mentioned cases 
SrraiGHt, J., pointed out that, in case of riot where hurt or grievous hurt has been caused, it 
is convenient to try the offences of riot and grievous hurt together, as it often happens in the course 
of criminal trials that the evidence turns out inadequate to prove the most serious or more serious 
counts, but discloses sufficient to allow a conviction of a minor offence ; and if the accused’s plea to 
the count charging this has been taken at the outset of the proceedings, the trouble of alteration 
and amendment of the charge at a later stage is avoided. In dealing with the question of punish- 
ment, he said: ‘‘It seems to me that the plain meaning of the law as provided ins. 4 of Act VIII 
of 1882 is, that if in the course of a transaction a person commits ditferent offences inextricably 
mixed up with one another, and all graduating towards, essential to, and culminating in a single 
distinct offence, he is not to be punished separately upon conviction for each single and distinct 
offence and for any or each of such other offences as well. For example, a man holds up his fist to 
another in a threatening manner, then he strikes him a slight blow with a stick, and ends by stab- 
bing him with a knife. Technically he has committed an assault, has caused hurt and has caused 
grievous hurt, but no one would seriously contend that he should be punished separately for each 
of these offences. So, in the present case, the appellant was a member of an unlawful assembly, he 
participated in a riot, and in the course of such riot grievous hurt was caused by persons other than 
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himself for which he was responsible in law as if his own hand had inflicted it, by reason of hig 
being a member of an unlawful assembly of which they were also members. It was permissible to 
try and convict him for riot and for causing hurt or grievous hurt, as the case might be, in respect 
of each person assaulted, subject of course to the limitation of s. 234 of the Criminal Procedure 
Code as to the number of charges joined; but while he might be punished for the riot or upon 
each of the charges of grievous hurt soparately, I do not think that different sentences can be 
framed for the riot and in respect of one or each of such other charges as well. In my opinion the 
riot is a part of those other offences, the force or violence incident to their commission converting 
what would otherwise have been a mere unlawful assembly into a es 124, 

In the caso of Emp. v. Jubdar Kazi, I. L. R. 6 Cal. 718: (S.C.) 8 CO. L. R. 390, the Calentta 
High Court (MITTER and MACLEAN, JJ.) doubted whether separate sentences under ss, 147 and 324 
of the Indian Penal Code were legal, and they referred to Reg. v. Durzoola, 9 W. R. Cr. 33, in 
support of their view ; but see Reg. v. Calla Chund, 7 W. R., Or., 60: Emp. v. Ram Adhin, I. L. R. 
2 Al. 139: Reg. v. Dina Sheik, 10 W. R. Cr. 63: In re Nilrutton Singh, 16 W. R. Or. 45. 

See ss. 34 and 35, supra, and the notes thereto. 

In the case of Emp. v. Dungar Singh, I. L. R.7 All. 29, Bronnurst, J., dissenting from 
the opinion of STRAIGHT, J., in Emp. v. Ram Partab, 1. L. R. 6 All. 121, held that, under the 
first paragraph of s. 235, a person accused of rioting and of voluntarily causing grievous hurt may 
be charged with and tried for each offence at one trial, and that under s. 35, supra, a separate sen- 
tence might be passed in respect of each—the offences of rioting, of voluntarily causing hurt, and 
of voluntarily causing grievous hurt, each of tho latter offences being committed against a differont 
person, being all distinct offences within the meaning of the latter section. That case was follow- 
ed in Jafir Khan v. Emp., Punj. Rec., 1885, p. 71, and by TOTTENHAM and GHOSE, JJ., in Loke- 
nath Sircar v. Emp., I. L. R. 11 Cal. 349. In the latter case A and B were charged with rioting, 
armed with deadly Weapons under s. 148 of the Penal Code, and they were also charged. under 
s. 324, coupled with s. 149, with causing hurt by a dangerous weapon to X,and B was further 
charged under s. 324 with causing like hurt to Y, A being also charged under s, 324, coupled with 
s. 149, in respect of the hurt caused by B to Y. A and B were convicted on all charges, and 
separate sentences, to take effect in succession, were awarded in respect of each offence charged. 
The offences under s. 234 were committed during the riot. It was held that the several acts with 
regard to which the prisoners were charged did not fall within the provisions of s. 71 of the Indian 
Penal Code, inasmuch as it was not found that the causing of the hurt was the force or violence 
which alone constituted the rioting, and that, consequently, under s. 235, post, the several sentences 
passed were strictly legal. Scc Reg. v. Durzoolla, 9 W. R. Or. 33: Queen v. Dina Sheikh, 10 W. R. 
Cr. 63: Queen v. Shahabut Sheikh, 13 W. BR. Cr. 42: and Emp. v. Jubdar Kazi, I. L. R. 6 Cal. 
718: (8S. C.) 8 C. L. R. 390. See also Emp. v. Pershad, I. L. R. 7 All, 414 (EF. B.). 


In consequence of this difference of opinions expressed by STRAIGHT, J., in the case7of Emp. 
v. Ram Partab, 1. L. R. 6 All. 121, and by BRopHuRsT?, J., in Emp. v. Dungar Singh, I. L. RB, 7 
All. 29, and Emp. v. Pershad, I. L. R. 7 All, 414, the matter of difference was referred to a 
Full Bench in Emp. v. Ram Sarup, 1. L. R. 7 All. 759, but it was unnecessary for the purposes 
of that case to decide upon the conflict. See In re Chandra Kant Bhattacharjee, 1. ft Lh. 12 
Cal. 495. The case of Emp. v. Ram Partab, I. L. R.6 All, 121, was dissented from in Emp. v. 
Bisheshar, I. L. BR. 9 All. 645, and the Court approved of me v. Dungar Singh, 1. L.R. 7 All, 29: 
Emp. v. Ram Sarup, I. L. R.7 All. 757: Emp. v. Pershad, I. L. R. 7 All. 414: and In re Chandra 
Kant Bhattacharjee, I. L. R. 12 Cal. 495. 


Under ss. 35 and 235 of the Code a Magistrate may legally pass a separate sentence of tw ’ 
rigorous imprisonment and fine under each of the ss. 370 or 380, and 454 of the Penal Co apie 
house-breaking in order to the commission of theft, and theft, the two sentences forming part of the 
same transaction and being tried together. But a Sessions Judge trying such a case under ss, 379 
or 380, and s. 454 would under no circumstances be justified in passing a sentence of 10 years’ impris- 
onment under the latter part of s. 454 and of four years under gs. 380. The latter portions of ss, 454 
and 457 were framed to include the cases of house-trespassers and house-breakers who not only 
intended to commit but had actually committed theft.—Hmp. v. Zor Singh, I. L. R. 10 All. 146, 

Where more than one offence is proved in respect of which the accused has been charged and 
tried a conviction for each such offence must follow, and subject to the provisions of 8. 71 of the 
Penal Code a separate sentence must be passed in respect of each such conviction.—Emp. v. Wazir 
Jan, I. L. R. 10 Bom. 58. 


It must bo borne in mind that no Magistrate is entitled to split up an offence into its compo- 
nent parts for the purpose of giving himself jurisdiction or for the purpose of giving himself sum- 
mary jurisdiction. Thus, a Magistrate, when he has before him a person charged with having been 
armed with a deadly weapon, while a member of an unlawful assembly, is not at liberty to disregard 
that part of the charge which charges the prisoner with having been armed with a deadly weapon 
and so to give himself jurisdiction to try the case summarily and thon by inflicting sentence of 
imprisonment not excceding three months to deprive the prisoner of his right of appeal.— Emp. 
y. Abdool Kurim, I. L. R. 4 Cal. 18. 


236. Ifasingle act or series of acts is of such a nature that it is doubt- 
Where it is doubtful ful which of several offences the facts which can be 
what offence has been proved will constitute, the accused may be charged 
committed. with having committed all or any of such offences, and 
any number of such charges may be tried at once ; or he may be charged in the 
alternative with having committed some one of the said offences. 
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Iilustration. 


A is accused of an act which may amount to theft, or receiving stolen property, or criminal 
breach of trust or cheating. He may be charged with theft, receiving stolen property, criminal 
breach of trust and cheating, or he may be charged with having committed theft, or receiving stolen 
property, or criminal breach of trust or cheating. 


See Act X of 1872, s. 455; Act X of 1875, s. 20; Act IV of 1877, s. 108. 


This section applies to cases in which, not the facts are doubtful, but the application of the law 
to the facts is doubtful. See Khan Muhammed, Punj. Rec., 1887, p. 19. Judgment in the alterna- 
tive cannot be passed in cases in which it is doubtful whether the accused person is guilty of any 
one of the several offences charged, but where it is doubtful of which of those offences he is guilty. 
—Queen v. Jamurha, 7 N.-W. P. 137. 

The offences mentioned in the section are not in fact offences of the same kind, but offences 
of different kind arising out of a ‘‘single act or set of acts,” and must have been committed at one 
and the same time.—Manu Miya v. Emp., I. L. R. 9 Cal. 371: (8. C.) 11 C. L. R. 522. Where 
three persons were charged, two of them with culpable homicide not amounting to murder of A, and 
the third with abetment of that offence the Sessions Judge added a charge against all the accused of 
causing hurtto O. It was held that the Judge had no power to add the charge, and that the irregu- 
larity was not covered by ss. 236 and 237.—Emp. v. Kharga, I. L. R. 8 All. 665. 


Alternative Charge.—In Reg. v. Mahomed Hoomayoon Shaw, 13 B. L. R. 324, where a person was 
convicted of giving false evidence upon an alternative charge in the form given in Sched. III of 
Act X of 1872, the majority of the Full Bench (JACKSON and PHEAR, Ju., dissenting) held that the 
conviction was good notwithstanding that the jury had not distinctly found which of the two 
statements was false. JACKSON, J., was of opinion that such a charge was bad, and further, that 
an alternative finding upon such a charge was invalid, while PHEAR, J., considered that although a 
person might be lawfully tried upon such a charge, the jury or the Court must, for a conviction, 
find specifically which branch of the alternative was true. 

nder the present Code it has been held, that a conviction upon an alternative charge in the form 
provided by Sched. V, XXVIII-7I (4), post, of giving falye evidence, such evidence consisting of 
contradictory statements contained in ove deposition while the accused was under cross-examina- 
tion and re-examination as a& witness in a judicial proceeding, was good, although there was no find- 
ing as to which of the cone te ery statements was false: Habibullah v. Emp., I. L. R. 10 Cal. 
937, per WILSON and TOTTENHAM, JJ. (NoRRIS, J., dissenting). Soin Emp. v. Ghulet, I. L. BR. 
7 All. 44, overruling Emp. v. Niaz, I. L. R. 5 All. 17, a conviction was held to be good where‘ 
the contradictory statements upon oath were made at different times, and it was not shown which 
was false.—See Sohun Singh, Punj. Rec., 1888, p. 56; Harnam Sing v. Emp., Punj. Rec., 1890, p. 90. 

Where perjury is assigned upon a distinct allegation, the evidence of its falsity must be regu- 
larly taken in the case in which itistried. Ifthe whole proof consists of two conflicting statements, 
an alternative charge and finding are the regular course.—MMad. H. C. Pro., 30th November 1874; 
Weir, p. 5; Pro., 4 Mad. H. C. B. 1874 ; Weir, pp. 4, 5. 

Section 72 of the Penal Code declares that in all cases in which judgment is given that a per- 
son is guilty of one of several offences specified in the judgment, but that it is donbtful of which 
of these offences he is guilty, the offender shall be punished for the offence for which the lowest 
punishment is provided, if the same punishment is not provided for all. 

In charges founded upon supposed contradictory statements, every presumption in favour of the 
ossible reconciliation of the statements must be made.- Emp. v. Ramji Sajabarao, I. Ta. R. 
0 Bom, 124: Emp. v. Ghulet, I. L. R.7 All. 44. In the case of Emp. v. Raumji Sajabarao, I. L. R. 

10 Bom. 124, the accused was charged in the alternative, by the trying Magistrate as follows :— 

‘That you, on or about the 13th day of October 1882, at Nandarpada, stated that you had seen 
V and M carrying teakwood from Gohe Forest, to Narayan Ram Chandra, Range Forest Officer ; 
and on 14th February 1885, you stated on oath before the first class Magistrate at Pen, at the trial 
of these persons, that you did not see where they had brought the wood from, and thereby com- 
mitted an offence punishable under s. 182 ors. 193 of the Indian Penal Code.” At the trial the 
accused asserted the truth of the former of these two statements, and denied having made the other. 
The Magistrate was unable to find which of them was false, and convicted the accused, in the alter- 
native, either under s. 182 or s. 193 of the Indian Penal Code. The Court held, that the charge 
was bad in law, being an alternative charge in a form forbidden by gs. 233 of the Criminal Proce- 
dure Code, which directs that, for every distinct offence of which any person is charged, there shall 
be a separate charge. It was also held, that the accused could not be tried upon a charge framed 
in the alternative as in the form given in Sched. V, XXVIII (4) of the Criminal Procedure Code, 
as, upon the facts alleged; there was no way of charging him with one distinct offence on the 
ground of self-contradiction. He could not successfully be charged under s. 193 of the Penal Code, 
on contradictory statements, because he only made one deposition, in which there were no discre- 
pancies ; and, similarly, he could not be charged under s. 182 of the Penal Code, for he only once 
gave information to a public servant. 

For form of alternative charge under s. 193 of the Penal Code, see Sched. V, XX VIII-17 (4). 


_ The words ‘‘without a charge” in this section properly apply not only to a case in which there 
is no charge at all, but also to a case in which thore is no charge of such offence as the Sessions 
Judge, or Clerk of the Crown pe think the prisoner ought to be tried for.—Emp. v. Appa Sab- 
hana Mendre, I. L. R. 8 Bom. 200. In that case A was tried‘at the Criminal Session of the High 
Court on a charge (1) of murder, (2) of abetting B to commit such murder. The jury having con- 
sidered their verdict were asked by the Clerk of the Crown if they were agreed. ‘The foreman re- 
plied that they were, and that their verdict was ‘‘ guilty; ” and when further asked, he said, “ guilty of 
abetment, abetment generally.” On the application of counsel for the prosecution, a charge was then 
added of ‘“‘abetment of murder committed by somo person or persons unknown.” The additional 
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charge was then read aloud to the jury, but was not specially explained to the prisoner, nor was 
he called upon to plead to it. Counsel for the prisoner was asked by the Judge if he desired to 
have a new trial on ‘the charge as amended, but he declined. The three charges (é.¢., the two 
original charges and the additional charge) were then read to the jury, who, after deliberation, 
returned a verdict of ‘‘not guilty” on charges Nos. 1 and 2 and of ‘‘ guilty” in the charge added, 
viz., of abetment of murder by some person or persons unknown. On the application of counsel 
for the prisoner, the following points were reserved : (1) Whether, under the circumstances, the 
Court had power to add a new charge; (2) whether the verdict returned on the new charge was 
valid, the prisoner not having been called upon to plead to it. It was held (Scott, J., dissenting) 
that the Judge was wrong in framing a new charge in addition to the original iad ch but that 
the error was one of form, not of substance, and therefore, under s. 537, post, the Ceurt refused 
to interfere with the conviction. The Court also considered that, having regard to the provisions 
of ss. 22S, 229, and 230, the charges of abetment of murder by B might have been changed into one 
of abetment of murder generally. It was held further, that, in any case, the conviction was good 
under ss. 236 and 237. It was doubtful whether the evidence would establish the offence of murder, 
abetment of murder by B, or abetment of murder by some one unknown. Even if there had been 
no charge properly framed, the Judge might, under s. 237, have accepted the verdict returned by 
the jury and entered it in the record. The fact that the Judge framed a charge which ex-hypothesi, 
was beyond his authority and accepted a verdict on that charge did not affect the legality of the 
conviction. The omission to read and explain the charge to the prisoner did not, under the 
circumstances, prejudice the prisoner, and was therefore immaterial. 

In Reg. v. Govind Babli Raul, 11 Bom. H.C.R. 278, which was a case under the Act of 1872, 
decided by WEST and NANABHAI, JJ., the Sessions Judge had substituted a charge of abetment 
of murder for a charge of murder, and it was assumed it could be done. 


The oo to alter a charge ought to be exercised with caution.—Reg. v. Govindas Haridas, 
6 Bom. H. C. R. Cr. 76. ; 


237. If, in the cases mentioned in section 236, the accused is charged 
with one offence, and it appears in evidence that he 

When a person is ‘ : ; A : 
charged with one of. committed a different offence for which he might have 
fence, he can be con- been charged under the provisions of that section, he 


Wicted ef PMORMer may be convicted of the offence which he is shown to 
have committed, although he was not charged with it. 
Illustration. 


A is charged with theft. It appears that he committed the offence of criminal breach of trust, 
or that of receiving stolen goods. He may be convicted of criminal breach of trust, or receiving 
stolen goods (as the case may be), though he was not charged with such offence. 


Where a person was charged by an Assistant Sessions Judge with (1) attempting to commit 
criminal breach of trust as a public servant, (2) framing as a public servant an incorrect document 
to cause an injury, (3) framing as such public servant an incorrect document to save a person from 
punishment, and was acquitted on the ground that he was not a public servant, though the Judge 
found that he had framed the document with a fraudulent intent, it was held that the Judge ought 
to have convicted him of attempting to cheat under ss, 455 and 456 of, Act X of 1872; and, as the 
facts which he would have had to meet. on that charge were the same as he had to meet on the 
charge of criminal breach of trust, allowed the objection urged at the hearing, though not distinctly 
taken in this appeal by the Government, and ordered a re-trial of the accused.—feg. v. Ramajirav 
Jivbajira, 12 Bom. H. C. R. 1: See Emp. v. Appa Sabhana Mendre, I. L. R.8 Bom. 200. 

See note to preceding section. 


238. When a person is charged with an offence consisting of several 
particulars, a combination of some only of which con- 
offence proved = titutes a complete minor offence, and such combination 
included in vacuwe . . ence 
charged. is proved, but the remaining particulars are not proved, 
he may be convicted of the minor offence, though he is 
not charged with it. 

When a person is charged with an offence and facts are proved which reduce 
it to a minor offence, he may be convicted of the minor offence, although he igs 
not charged with it. 

Nothing in this section shall be deemed to authorize a conviction of an 
offence referred to in section 198 or section 199, when no complaint has been 
made as required by that section. 


Illustrations. 


(a) A is charged, under s. 407 of the Indian Penal Code, with criminal breach of trust in res- 
pect of property entrusted to him as accarrier. It appears that he did commit criminal breach of 
trust under s. 406 in respect of the proper ey, but that it was not entrusted to him asa carrier, He 
may be convicted of criminal breach of trust under s. 406, 
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(6) Ais charged under 8. 325 of the Indian Penal Oode with causing grievous hurt. He proves 
that he acted on grave and sudden provocation. He may be convicted under s. 335 of that Code. 


The last two clauses of the section and Illustration (6), which is founded upon the case of Queen 
v. Lukhenarain Agoori, 23 W. R. Or. 61, are new. 

Section 198 deals with prosecutions for criminal breach of contract, defamation, and offences 
against marriage. Section 199 deals with prosecutions for adultery and enticing married women. 


With reference to the observations of West, J., in Reg. v. Chand Nur, 11 Bom, 241 (quoted 
below), on the corresponding section of Act X of 1872, this section has been confined to offenc®® Con- 
sisting of several particulars, a combination of some only of which constitutes a complete M1nor 
offence. In that case the Bombay High Court annulled a conviction and sentence for abetment of 
murder, where the accused was charged with murder. West, J., 8aid :—‘ Section 457 applies to 
cases in which the charge is of an offence which consists of several particulars, a combinatiOD © 
some only of which constitutes a complete minor offence, The graver charge in such a case 81VS 
the accused notice of all the circumstances going to constitute the minor of which he may be CONn- 
victed. The latter is arrived at by a more subtraction from the former. But this is not the C480 
where the circumstances embodied in the major charge do not necessarily and according to the defi- 
nition of the offence imputed by that charge constitute the minor offence also. The principle 20 
longer applies, because notice of the former Woes not necessarily involve notice of all that constitutes 
the latter. The section is not intended to apply to a collateral offence. It is not open to a Court 
to find a man guilty of the abetment of an offence on a charge of the offence itself. When a man 
is accused of murder, he may not be conscious that he will have to meet an imputation of collateral 
circumstances constituting abetment of it, which may be quite distinct from the circamstances 
constituting the murder itself. When, therefore, the Sessions Judge says that s. 457 warrants his 
convicting the accused of the abetment of murder on the original charge of murder itself without 
amendment, he departs from the intention of that section. For, although, under special circum 
stances, abetment is to be deemed equivalent to tho principal offence, yet it is plain that a charge 
of the latter simply as such gives no intimation of a trial to be held on the former.” 

This section also enables a verdict to be given on some of the facts which are a component part 
of the original charge, provided that those parts constitute a minor offence.—Govt. of Bengal v. 
Mahaddi, I. L. R. 5 Cal. 871: (S. C.) 6 C. t. R. 349. See remarks of SARGENT, C. J., in mp. 
v. Appa Sabhana Mendre, I. L. R. 8 Bom. 200. In the former case the accused were charged under 
8. 149, coupled with s. 325 of the Penal Code, with, while being members of an unlawful assembly, 
committing grievous hurt. The jury disbelieved the evidence as to the unlawful assembly, but un- 
animously found two of the accused guilty of grievous hurt, and it was held that the verdict was 
legally sustainable, although that offence did not form the subject of a separate charge. See Xmp. 
v. Harai Mirdha, I. L. R. 3 Cal. 189. 

The offence of house-trespass, as described in s. 452 of the Penal Code, cannot be said to be any 

rt of the charge either of dacoity or of riot. Accordingly, where a prisoner was charged with the 
atter offences, it was held that a conviction for house-trespass was bad where the charge of that 
offence had not been read out and explained to him and he was not called on to plead to 1t.—Queen 
v. Salamut Ali, 23 W. R. Cr. 59, 

Where a dacoity was committed at Velanpor, a village in the territory of the Gaya Kevad, and 
a en of the stolen property was found in British territory, where it had been concealed, it was 
held that a conviction of dacoity could not be sustained, that being a substantive offence completed 
as soon as perpetrated at Velanpor, although Had Velanpor been in British territory, the subsequent 
acts in the process of taking away the property might in the legal sense have coalesced with the first 
and principal one, so as to give jurisdiction under s, 67 of Act of 1872 (s. 181 of this Code) in each 
district in which the property was conveyed.— leg. v. Lukhya Govind, I. L. R. 1 Bom. 50. In that 
case the accused were convicted of dacoity, but the conviction was, on the facts statod, altered_to 
one of retaining stolen property known to have been obtained by dacoity. See Penal Code, s. 412. 

Framing of Separate Minor Charges.—The High Court at Calcutta considered that, under the 
provisions of s. 457 of the Criminal Procedure Code of 1872, it was unnecessary to frame separate 
charges in respect of minor offences of the same class included in an offence of a graver character 
with which an accused person was charged.— Cal. H. C. C. U., No.9 af 26th August 18738; Wilkins, 


p. 112, 


239. When more persons than one are accused of the same offence, or of 

What persons may be different offences committed in the same transaction, or 

charged jointly. when one person is accused of committing any offence, 

and another of abetment of, or attempt to commit, such offence, they may be 

charged and tried together or separately as the Court thinks fit ; and the provi- 

sions contained in the former part of this Chapter shall apply to all such charges. 
Illustrations. 


(a) A and B are accused of the same murder. A and B may be charged and tried together 


for the murder. 

(bv) A and B are accused of a robbery, in the course of which A commits a murder with which 
B has nothing to do. A and B may be tried together on a charge, charging both of them with the 
robbery, and A alone with the murder. 

(c) Aand B are both charged with a theft, and B is charged with two other thefts committed 
by him in the course of the same transaction. A and B may be both tried together on a charge, 
charging both with the one theft and B alone with the two other thefts. 


Where an order was passed under s. 107 of the Code requiring more persons than one to 
show cause why they should not severally furnish security for keeping the peace it was held by 
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Manmoop J., that the provisions of s. 239, read with s. 117, were applicable, subject to such modi- 
fications as the latter section indicates, and to such procedure as the exigencies of each individual 
case might render advisable in the interests of justice, and that a joint inquiry in the case of such 
persons wae not ipso facto illegal.—Zmp. v. Abdul Kadir, I. L. R. 9 All. 452, 

Persons required to show cause why they should not give security to keep the peace are not, 
apparently, accused persons, nor are they charged with an offence.—See Buroda Kant Roy v. 

orimuddi, 4 C. L. R. 454. 

In prosecutions for giving false evidence under s. 193 of the Penal Code, the case of each person 
accused should be separately inquired into, and, if committed for trial, tried separately.—Reg. v. 
Kureem, 11 W. R. Cr. 16: Bagga Singh, Punj. Rec., 1888, p. 100. It is wholly erroneous to include 
them in one joint trial.—Zmp. v. Niaz Ali, L L. R. 5 All. 17. Similarly, it was laid down by the 
Calcutta High Court that two or more persons committing acts of peur on different occasions 
ought not to be tried on one charge.—Cal. H. C. Cr. L., 20th July 1885: .R. Cr, 2. 

In the case of Nathu Sheik v. Emp.,I. L. R. 10 Cal. 405, four persons were accused of havin 
given false evidence in the same proceeding, and the Sessions Judge, while professing to try eac 
accused person separately, heard the evidence of the witnesses only once. The High Court held that 
this was substantially trying the four prisoners together, and was an improper mode of procedure. 

In the case of Pulesanki Reddi v. Queen, I. L. R. 5 Mad. 20, the convictions of 14 persons. 
who were charged together with distinct offences (committing nuisances) under ss. 290 and 291 of 
the Indian Penal Code, were set aside.—See Emp. v. Kutti, I. L. R. 11 Mad, 441. 3 

The trials of the respective members, of two opposing factions in a riot ought to be kept en- 
ey. distinct.—Hossein Buksh v. Emp., 1. L. R.6 Cat. 96: (8. C.) 6 C. L. R. 521: Emp. v. Lochan, 
Weekly Notes, 1881, P 28: see Emp. v. Abdul Kadir, I. L. R.9 All. 462. The members of each 
faction should be tried separately. It is wrong to commit the members of both parties for trial to- 
gether upon joint charges, as if ee had had one common object.—Queen v. Sheikh Bazu, 8 W. R. 

r. 47: (S. C.)4 Wym. Cr. Rul. (F. B.) 13: Queen v. Durzoolia,9 W. R. Cr. 33: but in the case of 
Bachu Mullah v. Sia Ram, I. L. R. 14 Cal. 358, it was held that under the circumstances of the 
particular case, the irregularity was cured by s. 537. 

Upon trial of A for murder, and B for abetment thereof, a confession by A implicating B 
cannot be taken into consideration against B.—Badi v. Emp., 1. L. R. 7 Mad. 579. But see Reg. v. 
Govind Babli Raul, 11 Bom. H. C. R. 278, where, after the trial had commenced, the charge against 
the first prisoner, who had made a confession, was altered from that of murder to abetment of 
murder, and his confession was used, unders. 30 of the Evidence Act, [see amendment of this section 
by Act IIT of 1891, s. 4], against his co-prisoner, who was charged throughout with abetment of 
murder only. 

A conviction of a a who is tried jointly with other persons for the same offence cannot 
proceed merely upon the uncorroborated confession of one of such other persons.—Emp. v. Dosa 
Jiva, I. L. R. 10 Bom. 231: Emp. v. Ashootosh Chuckerbutty, I. L. R. 4 Cal. (F, B.) 483: (S. C.) 3 
OC. L. R. 270 :—See Mad. H. C. Pro., 12th November 1866; Weir, p. 8 

Where two prisoners are tried together for different offences committed in the same transaction, 
it is improper and illegal to examine one prisoner as a witness against the other.—Jn the matter 
of David, 5 O. L. BR. 574. 

Where several persons were charged together with offences under ss. 148, 302, 324, and 326 read 
with s. 149 of the Penal Code, and the Sessions Judge, when about to examine the prisoners, re- 
quired all but the peer under examination to withdraw from the Court, until his turn for exami- 
nation came round, and convicted each prisoner chiefly upon what was said by his co-prisoners 
during his absence from Oourt, it was held that the evidence so given was inadmissible.—Emp. v. 
Chandra Nath Sirkar, I. L. R. 7 Cal. 65: (S.C.) 8 C. L. R. 352. See also In re Chakowri Lall, 
13 C. L. R. 275. A course similar to that in the case of Emp. v. Chandra Nath Sirkar, 1. L. R. 
7 Cal. 65: (S. C.) 8 C. L. R. 352, was pursued in the case of Emp. v. Lakshman Bala, I. L. R. 
6 Bom. 124, and the Bombay High Court, following tho decision of the Calcutta High Court, also 
condemned the practice. 


240. When more charges than one are made against the same person 
Withdrawal of re. 22d when a conviction has been had on one or more of 
maining chargesoncon. them, the: complainant, or the officer conducting the 
viction on one of several prosecution, may, with the consent of the Court, with- 
ee draw the remaining ee or charges, or the Court of 
its own accord may stay the inquiry into, or trial of, such charge or charges. 
Such withdrawal shall lees the effect of an acquittal on such charge or charges, 
unless the conviction be set aside, in which case the said Court (subject to the 
order of the Court setting aside the conviction) may proceed with the inquiry 
into or trial of the charge or charges so withdrawn. 


Section 494, infra, provides that any public prosecutor may, with the consent of the Court, in 
cases tried by jury before the return of the verdict, and in other cases before the judgment is pro- 
nounced, withdraw from the prosecution of any perecu, and upon such withdrawal, if it is made 
before a charge has been framed, the accused shall be discharged ; if it is made after a charge has 
been framed, or when under this Code no charge is required, he shall be acquitted. See Amir 
Chand, Punj. Rec., 1889, p. 79. ae 

The “ officer conducting tho prosecution ” may, where he has had permission, be an officer of 


Police.—S, 495, post, 


176 CRIMINAL PROCEDURE. {PART VI. 


CHAPTER XX. 
Or tut TRIAL oF SuMMONS-CASES BY MAGISTRATES. 


Procedure in sum- 241. The following procedure shall be ob- 
TORE EER: served by Magistrates in the trial of summons-cases. 
_ Asummons-case is a case relating to an offence not punishable with death, transportation, or 
imprisonment for a term exceeding six months.—S. 4 (¢), supra. 

Evidence of Witnesses who appear to be giving False Evidence to be recorded at length in the 
Vernacular.—When, during the investigation of a complaint under Chap. XX of the Code of Ori- 
minal Procedure, it may appcar to the Magistrate that a witness is giving false evidence, so that 
criminal proceedings against such witness are likely to be necessary, the Magistrate will exercise 
a sound discretion in taking down, under s. 359, at least the evidence to this particular witness 
at length in the manner prescribed in ss. 356, 357, and 360 of Act X of 1882.—Cal. H. C. C. O. 
No. 4 of 30th March 1864 ; Wilkins, p. 112. 


In the investigation of a complaint which forms the subject of two distinct charges arising out 
of the same transaction, one of which is a summons, and the other a warrant-case, the procedure 
should be that for warrant-cases.—Rajnarain Koonwar v. Lala Tamoli Raut, I. L. R. 11 Cal. 91. 


242. When the accused appears or is brought before the Magistrate, 
the particulars of the offence of which he is accused 
Substance of accusa hall be stated to him, and he shall be asked if he has 


tion to be stated. : 
any cause to show why he should not be convicted ; but 


it shall not be necessary to frame a formal charge. 


Personal attendance of an accused person may be excused by the Magistrate under 8. 205, 


supra. See note to that section. 
It should be clearly stated to the accused that he is about to be put on his trial, and what is 


the nature of the offence with which he is charged.—Jn re Acharjee Lali, 3 C. L. R. 87. 


243. If the accused admits that he has committed the offence of which 

he is accused, his admission shall be recorded as nearly 

Conviction on admis- as possible in the words used by him; and if he shows 

sion of truth of accuse no sufficient cause why he should not be convicted, the 
Magistrate shall convict him accordingly. 


Where a written defence is tendered in a case tried under this Chapter, the Magistrate is not 
bound to take down the defence of the accused by personally examining him.—Dila Mundial v. 
Kally Shaha, 16 W. BR. Cr. 63: Shib Ram, Punj. Rec., 1890, p. 3. 


244. If the accused does not make such admission, the Magistrate shall 
vroceed to hear the complainant (if any), and take all 

sipeser in PREIS Fa such evidence as may be produced in support of the 
ee "prosecution, and also to hear the accused and take all 


such evidence as he produces in his defence. 

The Magistrate may, if he thinks fit on the application of the complainant 
or accused, issue process to compel the attendance of any witness or the produc- 
tion of any document or other thing. 

The Magistrate may, before summoning any witness on such application, 
require that his reasonable expenses, incurred in attending for the purposes of 
the trial, be deposited in Court. 


The first paragraph corresponds with Act X of 1872, s. 207 (see also Act IV of 1877, s. 121), and 
the last two paragraphs, with Act X of 1872, s. 361, and Act IV of 1877, s. 142. 

Section 355, infra, provides that in summons-cases, tried by a Magistrate other than a Pre- 
sidency Magistrate, the Magistrate shall make a memorandum of the substance of the evidence 
of each witness as the examination of the witness proceeds, such memorandum to be written and 
signed by the Magistrate with his own hand and to form part of the record. 

The record to be made in Presidency Magistrates’ Courts is provided for by s. 362, infra. 

A Magistrate is bound to examine all the witnesses whom an accused person may produce for 
his defence.—A meer Chand Nohatta, Petitioner, 13 W. KR. Cr. 63. Anda conviction by a Magistrate 
who has refused to examine a witness formally tendered on behalf of the accused is absolutely 
illegal.—Queen v. Mahima Chandra Chuckerbutty, 4 B. L. R. Appx. 77. 
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Though this section imposes on the parties the duty of producing their evidence in summons- 
cases, the Court should, though not bound to do so by law, before convicting an accused person in 
such a case, take the precaution to ascertain from him whether he his evidence to produce in his 
defence, and, if he says that he has, but his witnesses are not present in Court, shonld consider 
whether he should be allowed a further opportunity of bringing or summoning through the Court 
his witnesses.—Hmp. v. Jewan Singh, Pun). Rec., 1884, p. 9% 


Duty of Prosecution.—It is the primd facie duty of the prosecution to call all the persons who 
are shown to be connected with the transactions connected with the prosecution, and who from 
such connection must be able to zive material evidence. If such witnesses aro not called without 
sutiicient reason being shown, the Court may properly draw an inference adverse to the prosecu- 
tion, and the only thing that can relieve the prosecution from calling such witnesses is the reason- 
able belief that, if called, they would not speak the truth.—IJn re Dhunnoo Kazi, I L. R. 8 Cal. 
12L: Emp. v. Stanton, I. L. R. 14 All. 521: Emp. v. Kali Presonno, I, L. R. 14 Cal. 245; see 
Emp. v Bankhandi, 1. L. R. 15 All. 6. It must be borne in mind that no corresponding in- 
ference can be drawn against the accused.—in re Dhunnoo Kazi, I. L. RK. 8 Cal. 121. See Ling. v. 
Tulla, 1. U. R. 7 All, 904. 

All persons who are alleged or known to have knowledge of the facts ought to be bronght 
bee ne Gourt and exumined.—Zmp. v. Ram Sahai Latl, 1. L. R. 10 Cal. 1070. See note to 
8. £02, post. 

Courl-Fees.—Where a complainant is required to pay fees or expenses for summoning witnesses 
under this section and fails to do so, the Magistrate must deal with the case on the evidence before 
him, and is not justitied in dismissing the complaint under s. 247, énfra.—In re Korapulu v. 
Monappa, 1. L. R. 5 Mad. 160. 

In non-cognizable cases, applications or petitions containing a ye eet or charge of any 
offence are chargeable with a fee of 8 as. (Court-Fees Act, VEL of 1870, Sched. TET (i) (4)). Under 
s 13 of the Act, where the application is made verbally and the examination of the complainant is 
reduced to writing, a like fee must be paid. Section 31 provides that, on conviction of the accused 
person, the Court shall, in addition to the penalty imposed upon him, order him to repay to the 
complainant the fee paid in the petition or application, or in the examination of the complainant, 
&c., and also the fees paid by complainant for serving processes. Fees so ordered to be repaid are 
to be recovered as if they were fines. 


245. If the Magistrate, upon taking the evidence referred to in section 
244 and such farther evidence (if any) as he may, of 
his own motion, cause to be produced, and (if he thinks 
fit) examining the accused, finds the accused not guilty, he shall record an order 
of acquittal. 


Acquittal. 


If he finds the accused guilty, he shall pass sentence 
upon him according to law. 


For form of warrant of commitment on a sentence of imprisonment or fine if passed by a 
Magistrate, see Sched. V, No. 29. 


Snbordinate Magistrates should submit to the District Magistrate a calendar of every case 
in which conviction takes place within twenty-four hours from sentence being passed. Such a 
course of procedure enables the District Mvvisrrate at once to take measures towards rectifying 
injury done by an illegal sentence.—Bom. H, (. Cir. 43. 


A Court is bound to pass some sentence if it records a verdict of guilty, though the sentence 
may be only nominal (Mad. H.C. Pro., 12th August 1869; Weir, p. 37); bata Judge in trials by jury 
is not warranted in passing a merely nomi al sentence, because he cannot concur ina jury’s verdict 
of guilty. In doing so, he would usurp the functions of a jury. He is bound to pass a sentence ade- 
quate to the offence found by the jury to have been comnitted.—Mad. H. C. Pro., 8th Norember 
1866; Weir, p. 37. 

A complaint may be both frivelous and false. The award of compensation for making a 
frivolous complaint does not preclude the Magistrate who makes it from subsequently sanctioning 
a prosecution for making a false complaint.—Alad. H.C. Pro., 12th November 1815; Weir, p 5. He 
may make an order directing the complainant to make amends to the accused, notwithstanding 
that the complainant is to take his trial for perjury.- Rey. v. Roopun Rae, 15 W. R. Cr. 9: 
(8. C.)6 B. L. R. 296. 


The following rules as to military offenders are in force in Bombay ard the Punjab :—~When 
any person serving under th: Government of Bombay, in the Military Department, ix convicted in . 
a Criminal Court, such Court shall inform the officer commanding the regiment or corps to which 
the convict belongs.—Bombay Gazette, 1879, pp. 471, 475. 

In every caso in which a military officer or a soldier is sertenced by a Criminal Court to a fine 
of Rs. 200 or upwards, or to imprisonment otherwise than in default of paying a tine not amounting 
to Rs. 200, the Court shall send a copy of its final order proprio motu to the immediate superior of 
the person convicted. Whenever a soldier is committed to jail, whether for trial or under sentence, 
his military rank should always be stated in the warrant of commitment in order that due notice 
may be given to the military authorities of the day and hour on which the impr-sonment of such 
person will expire as required by the 33rd section of the Mutiny Act.—Smyth, p. 148. 

Copies of Convictions and Nentences of Persons in the Military Department.—Judicial Commis- 
sioners, Sessions Judges, ond Magistrates must forward to the Military Department of the Govern- 
ment of India a copy of the conviction and sentence in all cases in which persons serving under the 
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178 CRIMINAL PROCEDURE. [PART vt. 


Government of India in that department are convicted in a Criminal Court.—Cal. H.C. C0. 0., 
17th July 1871; Wilkins, p. 139, 


As to convictions of other Government servants, see Notification, Government of India, 7th 
August 1868, 


Where an accused has been acquitted after the whole of the evidence for the prosecution in the 
case has been recorded, eompenenen may be awarded under s. 560, yost.—Mona Sheikh v. Ishan 
Bardhan, I. L. R. 6 Cal. 581: Emp. v. Panda Valad Gopala, I. L. R. 10,Bom. 199: Number v. 
Ambu, I. L. R. 5 Mad. 381: Ali Ahmud v. Nathu, Punj., Rec., 1884, p. 19: Gulab v. Sant Ram, ib. 


246. A Magistrate may, under section 243 or section 245, convict the 
Finding not Hmitea accused of any offence triable under this Chapter which, 
by complaint or sum- from the facts admitted or proved, he appears to have 
anORE: committed whatever may 2 the nature of the com- 
plaint or summons. 


It was held under Act X of 1872, that notwithstanding the extent to which the complaint 
itself may go, and notwithstanding the terms of the summons, whatever they may be, the Magis- 
trate may cenvict an accused person who has been summoned before him on the footing of a com- 
plaint of any offence which is the subject of the definition in s. 148 [s. 4 (¢) of this seek if he thinks 
that the facts established by the complainant and his evidence only amount to an offence within 
that section.— Mudoosoodun Sha v. Haridass Dass, 22 W. BR. Or. 40. 


247. If the summons has been issued on complaint, and upon the day 
appointed for the appearance of the accused or any day 
subsequent thereto to which the hearing may be ad- 
journed the complainant does not appear, the Magistrate 

shall, notwithstanding anything hereinbefore contained, acquit the accused, un- 
less for some reason he thinks proper to adjourn the hearing of the case to some 
other day. 


The former Code provided that if the complainant did not appear, the Magistrate should dis- 
miss the complaint; and under s. 212, the dismissal of a complaint Operated as an acquittal. Svo 
Nund Lall Sootrodhur v. Bhagirutty Sootran, 10 W. R. Cr. 31: Hastern Bengal Railway Co. 
v. Kali Dass Dutt, 23 W. R. Cr. 63: Irfan Biswas v. Jinnut Bibee, 25 W. R. Cr. 63. The pre- 
sent Code, it will be seen, provides for the acquittal of the accused, unless the Magistrate thinks 
proper to adjourn the case. 

As to dismissal of a complaint after examining the complainant, see s. 23, supra. Unless 
a, one has been drawn up, no order of acquittal can be passed.—Reg. v. Japil Ahir, 22 W. R. 

r. 25. 


If the proceedings before the Magistrate have been so irregular as to amount to no trial, the 
acquittal will be invalid.—Mad. H. C. Pro., 17th August 1875; Weir, p. 7. 

Adjournments.—It is not an irregularity to adjourn the trial for the purpose of allowing the 
accused to secure the attendance of his witnesses.—IJ7 re Dinoo Roy, 16 W. R. 21. 

If, when a case has been adjourned, the ad vee a does not appear upon the day st for 
the hearing, the Magistrate may acquit the accused. —Mudoosoodun Sha v. Haridass Dass, 22W. R. 
Cr. 40. Ordinarily the order for palijodehanent must be made in the presence and hearing of the 
parties. —Mad. H. C. Pro., 24th February, and 17th Augnst 1875; Weir, p. 2. 

A case having been transferred from the file of one Magistrate to that of another was, on the 
day fixed, called on for hearing, but the complainant not appearing, the case was dismissed under 
this section. It appeared that the complainant and his witnesses, though not in attendance in the 
Magistrate’s Court, were present in another Court in the same Court-house, the complainant being 
under the impression that his case had been transferred to the Magistrate of that Court. PRINSEP 
‘and TOTTENHAM, JJ., treated the case as if the complainant had been present in Court, holding 
that, under the circumstances, the provisions of the section had heen improperly applied.—In re 
Romanath Pal v. Behari Bagdi, 13 C. L. R. 303. 


Where a complainant is required to pay fees or expenses for summoning witnesses under s. 244 
and fails to do so, the Magistrate must deal with the case on the evidence before him, and is not 
justified in dismissing the complaint under this section.—In re Korapulu v. Monappa, 1. L. R. 

Mad. 160. As to fees and processes in non-cognizable cases, see ncte to 8. 244, supra. 


A Magistrate, it was held, was not bound, before acquitting a person under this section, to 
wait till the Court is about to close for the day to give an absentee complainant an opportunity of 
appearing. —Kuttiyali v. Pari Makri, I. L. R. 7 Mad. 356: see Rangasami Ayyangar v. Nara- 
simhula, I. L. R. 7 Mad. 213. 


248. If a complainant, at any time before a final order is passed in any 
case under this Chapter, satisfies the Magistrate that 
of com- there are sufficient grounds for permitting him to with- 
draw his complaint, the Magistrate may permit him to 
withdraw the same, and shall thereupon acquit the accused. 
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When an offence is a “‘ warrant” and not a ‘‘ summons” case, a Magistrate ought taproceed with 
an inquiry or trial notwithstanding that the complainant desires to withdraw if he finds the ele- 
ments of an offence on.the facts set forth in the complaint.—Jn re Ganesh Narayan Sathe, 1. L. R. 
13 Bom. 600, unless the case is compoundable under s. 345. 


In cases of contempt of the lawful authority of a public servant, the complainant referred to 
in this section is the public servant whose authority has been resisted, and not the person injured: 
by the resistance.—in re Muse Ali Adam, I. I. R. 2 Bom. 653. 

The fact that an accused person has been sent up by the Police does not prevent an offence 
which is legally compoundable from being compromised under s. 345, infra.—Kmp. v. Nowab 
Jan, I. L. R. 10 Cal. 551. 


This Chapter only refers to summons-cases. See Somu v. Reg., I. L. R. 6 Mad. 316. 


A District Magistrate has no jurisdiction to revive a charge which a Deputy Magistrate has 
allowed to be withdrawn.—Reg. v. Zoohurul Hug, 25 W. R. Cr. 64: see Emp. v. Nowub Jan, 
I. L. R. 10 Cal. 551. See notes to s. 253, post. 


Section 345, infra, provides for the compounding of the offences therein enumerated in some 
cases without the permission of the Court and the composition of an offence under that section 
amounts to an acquittal.—See Emp. v. Khushal Ram, Punj. Rec., 1888, p. 35. 


249. In any case instituted otherwise than upon complaint, a Presidency 
Power to stop pro- Magistrate, a Magistrate of the first class, or, with the 
ceedings when no com- previous sanction of the District Magistrate, any other 
plainant. Maistate may, for reasons to be recorded by him, 
stop the proceedings at any stage without pronouncing any judgment either of 
acquittal or conviction, and may thereupon release the accused. 


250. (This section has been repealed and re-enacted in a modified form 
s. 560, post, by Act LV of 1891.) 


CHAPTER XXI. 
Or rr TRIAL OF WARRANT-CASES BY MAGISTRATES. 


Procedure win ar. 251. The following procedure shall be observed by 
rant-cases. Magistrates in the trial of warrant-cases. 
_ A warrant-case is a case relating to an offence punishable with death, transportation or im- 
prisonment for a term exceeding six months.—S. 4 (8), supra. Pr ok 
In the investigation of a complaint which forms the subject of two distinct charges arising out 
of the same transanction, one of which is a summons-case and the other a warrant-case, the pro- 


cedure to be adopted is that prescribed for warrant-cases.—Rajnarain Koonwar v. Lala Tamoli 
Raut, 1. L. R. 11 Cal. 91. 


252. When the accused appears or is brought before a Magistrate, such 

Evidence for prose. Magistrate shall proceed to hear the complainant (if 

cution. any) and take all such evidence as may be produced in 
support of the prosecution. 

The Magistrate shall ascertain, from the complainant or otherwise, the 
names of any persons likely to be acquainted with the facts of the case and to be 
able to give evidence for the prosecution, and shall summon to give evidence 
before himself such of them as he thinks necessary. 


See note to s, 208, supra. 


This section directs that the Magistrate shall proceed to hear the complainant and take all 
such evidence as may be produced. here, therefore, in a warrant-case, the complainant and his 
witnesses were present, a Magistrate without examining them discharged the accused on the report. 
of a Police-officer, it was held that the order of discharge was illegal.—Meer Azeem Ali v. Hurnam 
Dass, 24 W. R. Cr. 9. The last clause of s. 253, however, allows a Magistrate now, if he considers 
the charge groundless, to discharge an accused person before examining the complainant and his 
witnesses ; but, if he does so, he must record his reasons for doing so. 


Evidence.—As to taking evidence, see further notes to next section. 
For form of summons to witnesses, see Sched. V, No. 31. 


‘‘ When a prisoner is once arrested under a warrant, he should be brought up promptly before 
the Magistrate, and the Magistrate has then no authority to farther detain him in custody, or to 
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remand him, to prison, without some reason made manifest to him either in the shape of sworn 

testimony given before him, or in some other form which can be put upon the record and which is 

sufficient to justify him in sending the prisoner to prison, there to be detained for a limited period 

before further examination—a period which is never in any case to exceed fifteen days.” —In 76 

Abdool Kadir, 11 B. L. R. Appx. 11: Manikam v. Queen, I. L. R. 6 Mad. 63. 

ee ia aia to remand, see also s. 344, post: Ponnusami Chetti v. Queen, I, L. R. 6 
. 69. 


Section 496, infra, deals with the taking of bail for the appearance of the accused. 

Chapter XX V (ss. 353-357) deals with the mode of taking and recording evidence in inquiries 
and trials. The taking of evidence by Presidency Magistrates is specially provided for by s. 362, 

ost. 

. Section 340 provides that every person accused before a Criminal Court may of right be defend- 
ed by a pleader. [As to what persons are included in the term ‘ pleador,’ see s. 4 (a) and the Legal 
Practitioners’ Act, X VIII of 1879, amended by Act [X of 1884.] 

Section 495 provides for tho conduct of the prosecution by pleaders or other persons empower- 
ed or permitted to conduct the prosecution. 


The following circular has been issued by the Calcutta High Court as to the examination of 
complainants and witnesses. As regards the examination of complainants, witnesses, or persons 
accused of the commission of any offence under inquiry or trivl before a Criminal Court, the follow- 
ing rules should be strictly observed in every case by Magistrates and Sessions Judges :— 

(a) Every witness shall be examined viva voce in open Court. 

(b) A Magistrate or Judge shall not be engaged in any other business whilst the examination 
of a witness is going on, or whilst any documentary evidence is being read. 

(c) If, after the examination of a witness has commenced, the Magistrate or Judge is compel- 
led to attend to any other business, the examination of the witness shall be suspended as long as 
such other business is being attended to. 

(ad) The examination of a witness shall not be interrupted for the purpose of enabling the 
Magistrate or Judge to attend to other business unless such business is of an urgent nature. 

(e) It shall be the duty of every Appellate Court subordinate to the High Court to examine 
the memorandum of the evidence made by the subordinate Court, and to report to the High Court 
cases in which it shall appear that the above rules have not been strictly and properly attended to. 

(f) The evidence of every witness shal] invariably be recorded in the presence of the officer 
who may decide the case, except in the cases provided for by ss. 349 and 350 of the Code of 
Criminal Procedure, in which the ro-calling and re-examination of the witness is optional with the 
superior Magistrates. ‘ 

(y) After the examination of witnesses has commenced, the trial or preliminary inquiry under 
Chap. XV of the Code of Criminal Procedure should be piconies with until all the witnesses in 
attendance: have been examined, those for the prosecution being first examined ; and if any witness 
be detained for a longer period than two days, the Magistrate should record a memorandum, 
stating the reasons of such detention. 

(Ah) When it is deemed necessary to adjourn the hearing of a case, the adjournment shall be 
for as short a time as possible, and no person accused of any offence shall be remanded for any 
period exceeding fifteen days.—S, 344, C. C. P. 

(‘) Every Sessions Judge and Magistrate shall sit daily and punctually at the hour appointed 
for the opening of his Court, unless prevented by circumstances which are to be recorded in the 
proceedings of the Court.— Cal. H.C. C. O. No. 6 of 16th Alay 1864; Wilkins, pp. 6 and 7. 

Duty of the Prosecution.—All persons who are alleged to know or to have knowledge of the 
facts ought to be brought before the Court and examined = 7i ré Dhunnoo Kazi, 1. L. R. § Cal. 
121: Lmp. v. Ram Sakai Lall, 1. G. BR. 10 Cal. 1070 > The only thing that can relieve the prosecu- 
tion from calling such persons is the reasonable belief that if called they will not speak the truth. 
--See Emp. v. Stanton, I. L. R. 14 All. 521: Amp. v. Kali Prosonno, 1. L. R. 14 Cal. 245: Emp. 
v. Bankhandi, I, lL. R.15 All. 6. Sec cases cited under this head in notes to ss, 244, 254, and 492. 


253. If, upon taking all the evidence referred to in section 252, and 
taking such examination (if any) of the accused as the 
Magistrate thinks necessary, he finds that no case 
against the accused has been made out which, if unrebutted, would warrant his 
conviction, the Magistrate shall discharge him. 

Nothing in this ‘section shall be deemed to prevent a Magistrate from dis- 
charging the accused at any previous stage of the case if, for reasons to be 
recorded by such Magistrate, he considers the charge to be groundless. 


Evidence to be taken —The last clause of this section is new. Under the former Code, an order 
of discharge could not be passed until the evidence of all the witnesses named for the prosecution 
had been taken (Soondur Lukur v. Ramkumar Sirdar, 20 W. R. Cr. 67: Queen v. Parasurama 
Naikar, I. L. R. 4 Mad. 529: Sreenath Mundle v. Sreeram Rajput, 24 W. R. Cr. 62), including that 
of the complainant himseclf.—AMeer Azim Ali v. Hurnam Dass, 24 W. BR. Cr. 9. 

It is not incumbent on the Magistrate to summon every person named as a witness by the 
complainant, for this section must be read with the previous one, which vests a discretionary power 
in the Magistrate as to summoning witnesses. See Jeldhari Singh v. Shunkur Doyal, 23 W. R. Cr. 
9. But, a Macistrate should not refusc to examine witnesses, because their evidence will be to the 
same effect as that already taken for the prosecution.—kmp. v. Hematulla, 1. L. R. 3 Cal. 389; Emp. 
v. Kashi, I. L. R.2 All. 447. , 


Discharge of accused. 
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Where a complaint has been made before a Magistrate, it was held in Calcutta under the 
Code of 1872, that it was illegal to sanction a prosecution against the complainant under s. 211 of 
the Indian Penal Code for making a false charge, without examining all the witnesses, whom the 
complainant in the original case wished to prodnce.—Jn re Biyogi Bhagat, 4C. L. R. 134: In re 
Russick Lall Mullick, 7 C. L. R. 382: Emp. v. Kirimdad, 0. L. R. 6 Cal. 496: (S.C) 7 C. L. R. 467: 
In re Sakhina Bibi, 8 C. L. R. 387: (8. C.) 1. L. R. 7 Cal. 87: In re Chukracdhar Potti, 8 0. L. R. 
289. See In re Gyan Chunder Roy v. Protap Chunder Das, 1. L. R. 7 Cal. 208: (8S. C.)8C. L. R. 
267 : Syed Nissar Hossain v. Ramgolam Singh, 25 W. R. Cr. 1. 

Discharge. —The proviso to 8. 253 has made an alteration in the law as it was under Act X of 
1872, by allowing, in warrant-cases, a Magistrate, for reasons to be recorded, to discharge an 
accused without examininz all the witnesses produced by the complainant. The insertion of this 
proviso appears to get over the cases of the Calcutta High Court cited, but apparently it would now 
he necessary to hold a preliminary inquiry under s. 476 before granting sanction to prosecute. 
See Emp. v. Bhawani Prosad, 1. Li. R.4 All. 182: Emp. v. Abdul Hasan, 1 All. 497: Queen v. Sur- 
bhanna Gaundan, 1 Mad. H. C. R. 30—cases under the Code, of 1872, which allowed the procedure 
suggested, even under that Code, where the accused had not been prejudiced. 

See further the notes to ss. 195, 200, 203, 206, and 209, supra. 


Ihe mere absence of the complainant is not sufficient to justify the discharge of the accused 
in warrant-cases which are not compoundable.—Govinda Dass v. Dulall Dass, I. L. R. 10 Cal. 67: 
(8. C.) 13 0. L. R. 405. 


Under s. 437 the High Court or Court of Session may direct further inquiry to be made in 
the case of a person discharged under this section. 


Section 259, post, provides that in warrant cases, ‘‘ when the proceedings have been instituted 
on complaint and upon any day fixed for the hearing of the case the complainant is absent and 
the offence may be lawfully compounded, the Magistrate may, in his discretion, notwithstanding 
nye, hereinbefore contained, at any time before the charge has becn framed, discharge the 
accused. 

The High Court at Calcutta (PRINSEP and O’KINEALY, JJ.) held that the Magistrate was not 
competent to dismiss a non-compoundable warrant-case because of the absence of the complainant. 
They expressed an opinion that in warrant-cases not coming within s, 259, a Magistrate, except 
in cases coming within the last clause of s, 253, is not competent to pass an order of dismissal or 
discharge in consequence of the absence of the complainant. — Govinda Duss v. Dulall Dass, 
I. L. &. 10 Cal. 67: (S. C.) 18 C. L. R. 408. 

No Charge.—Where no charge in writing has been drawn up and the prisoner has not been 
asked to make his defence, the Magistrate, if he thinks that no offence has been proved, can only 
discharge, and not acquit, the prisoner.—Quaeen v. Sheri], 6 W. R. Cr. 18: see also Queen v. Bipro 
Dass, 83W.R. Cr. 45: and Jayabandhu Myti v. Goberdhan Bera, 4 B. L. R. App. Cr. 1. See Zuba 
v. Hira Singh, Punj. Rec., 1883, p. 76. 

Effect of Discharge.—The discharge hy the Magistrate is not final like an acquittal, and the 
Sessions Judge may order the accused to be put upon his trial notwithstanding his discharge by 
the Magistrate.—/n re Shoodun Mundle, 5 W. BR. Cr. 58. 

lf a prisoner has been discharged by a Subordinate Magistrate, and the District Magistrate 
considers that the order of discharge was improper, he cannot, if no farther evidence against the 
accused is procurable, revive the proceedings before the Subordinate Magistrate ; the only course 
for him to adopt is to refer the proceedings for the opinion of the High Court.—Jn ve Mohesh 
Mistree, 1. LU. R. 1 Cal. 282, where the case of Sidya-bin Satya, quoted in Mr. Justice Prinsep’s Crim- 
nal Procedure Code, 5th Kdn., was dissented from. See also Amp. v. Gowadapa-bin Venkugowda, 
1. L. R. 2 Bom. 534: and Queen v. Venguoayyangar, 1. L. R.6 Mad. 25. See notes to ss. 435 aad 
436, infra. A District Magistrate cannot revive before himself proceedings against an accused who 
has been discharged (Emp. v. Donnelly, I. L. R.2 Cal. 405); but if further evidence is available, the 
proceedings may be revived.--Emp. v. Donnelly, I. L. R. 2 Cal. 405: Ishen Chunder Kurmokar 
v. Hurry Doyal Kurmokar, 3 C. L. BR. 2638. 

The District Magistrate has no power to revive a prosccution in a case where the accused has 
been improperly discharged under this section by a Magistrate having jurisdiction to try the case 
(Queen v. Venguvayyangar, I. L. R. 6 Mad. 25) ; and where there has been a full inquiry by a compe- 
tent Court, and the accused has been discharged, a District Judge has no power under 8s. 437, post, 
unless farther evidence has been disclosed, to direct a further inquiry.--Jecbun Kisto Ray v. Shib 
Chunder Das, I. Li. R. 10 Cal. 1027 ; but see Emp. v. Papadir, 1. L. R. 7 Mad. 454. 


Where a Magistrate, after examining the witnesses for the prosecution and the accused them- 
selves, took evidence for the defence without having drawn up a charge against them, and finally, 
finding the offence not proved, ordered them to be discharged under this section, it was held that 
the order was contrary to luw and most unfair to the accused, and ought to have been treated as an 
order of acquittal under s, 458, post.— Taba v. Hira Singh, Punj. Rec., 1883, p. 76. 


Legally, and for the purposes of a commitment, the Magistrate and Joint Magistrate have 
equal powers, and the Joint Magistrate is not bound to act upon the instructions of the Magis- 


trate in a judicial proceeding, such as the commencement of a preliminary inquiry.— Keg. v. Z'ilkoo 
Goala, 8 W. R. Cr. 61. 


254. If, when such evidence and examination have been taken and 
Charge to be framed made, the Magistrate is of opinion that there is ground 
when offence appears for presuming that the accused has committed an offence 
proved. triable under this Chapter, which such Magistrate is 
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competent to try, and which, in his opinion, could be adequately punished by 
him, he shall frame in writing a charge against the accused. 


As to cases in which the Appellate Court may consider the Magistrate had not power to 
punish adequately—see Emp. v. Abdul Rahiman, I. L. R. 16 Bom. 


A Magistrate is not confined to the charges contained in the complaint, and where a proper 
complaint has been made to him, if, on evidence, he finds that an offence different from that 
expressly charged has been committed, he has power to inquire and proces against the accused 
with regard to the other offence.—Reg. v. Dhondu Ramchandra, 5 Bom. H. O. R. Cr. 100. 
When a Magistrate finds, in the course of an investigation, that the facts disclose an offence 
other than, or in addition to, that complained of, he is bound to adjudicate on the original charge, 
and should not dismiss it with leave to the prosecution to institute a fresh and more comprehen- 
sive complaint.—Degumber Paul v. Kally Doss Dutt, 8 W. R. Cr. 82. 


Where a Magistrate tried and acquitted a person accused of an offence without preparing in 
writing a charge against him, it was held by PEARSON, J., that the omission did not invalidate 
the order of acquittal and render the order equivalent merely to an order of discharge.—Himp. 
v. Gurdu. I, L. R. 3 All. 129. 


Duty of the Prosecution.—It is primd facie the duty of the prosecutor to call all the persons 
as witnesses who are shown to be connected with the transaction connected with the prosecution, and 
who must be able to give material information. If snch witnesses are not called without sufficient 
reason being shown, the Court may properly draw an inference adverse to the prosecution, and 
the only thing that can relieve the prosecutor from calling such witnesses is the reasonable belief 
that, if called, they would not speak the truth. (See #mp. v. Stanton, I. L. R. 14 All. 521: Bonp. 
v. Kali Prosonno, 1. L. R 14 Cal. 245: Hmp. v. Bankhandi, I. L. R. 15 All. 6). No corresponding 
inference, it must be borne in mind, could be drawn against the accused.—In re Dhunnoo Kazi, 
I. L. R. 8 Cal. 121: Emp. v. Ram Sahai Lall, I. L. R. 10 Cal. 1027. See notes to ss. 244 and 492, 


Examination of Accused.—Under s. 342 the power given to the Court to examine the accused at 
any stage of an inquiry or trial is to enable him to explain any circumstances appearing in the 
evidence against him. 

It has been laid down by the Madras High Court, that it was not necessary for a Magistrate 
before preparing a charge under the corresponding Chapter of the former Code to examine more 
witnesses than are suflicient to convince him of the truth of the charge, and with that view it 
was competent to him to put questions under ss, 193 and 342 of Act X of 1872 (s. 342 of this 
Code) to the accused. The answers given to these questions, if any are given, will generally, it was 
said, have a great effect upon the question as to the witnesses necessary to be examined on the 
part of the prosecution ; and if, after the complainant has been examined, questions put to the 
accused elicit answers which leave no doubt as to the commission of the offence, there seems to be 
no reason why the Magistrate should not then frame the charge and call upon the accused to 
plead.— Mad. H. C. Pro., 16th December 1864; Weir, p. 45. This ruling of the Madras Court seems 
to suggest a procedure of a somewhat questionable nature, and appears to be at variance with the 
spirit of ss. 209, 253, and 342 of this Code. See notes to ss. 253 and 342, post, on the examination 
of accused persons. 


2909. The charge shall then be read and explained to the accused, and he 
shall be asked whether he is guilty or has any defence 
to make. 


If the accused pleads guilty, the Magistrate shall record the plea, and may, 
in his discretion, convict him thereon. 
A Magistrate, when he has Drones a charge against an accused person, is bound to, read 
e€ 


it to him and to ask him if he wishes to have any witness summoned to give evidence on his 
behalf before the Sessions Court.— Queen v. Hurnath Roy, 2 W. R. Cr. 50. 


Where a prisoner, on the charge being read and explained to him, pleads guilty, the Judge 
must record the ploa, and not merely record a narrative of what occurred and of the statements 
made by the prisoner.—Galap Dhanook v. Emp. 8. C. L. R. 471: (8. C.) I. L. R. 7 Cal. 96. An 
admission which does not admit all the elements of the charge is not a plea of guilty to the 
yenk dar ada : Queen v. Sonaoollah, 25 W. R. Cr. 23: see Reg. v, Gobardhan Bhuyan, 4 B. L. R. 

ppx. e 


206. If the accused refuses to plead or does not plead, or claims to 
be tried, he shall be called upon to enter upon his 
defence and to produce his evidence, and shall, at any 
time while he is making his defence, be allowed to re-call and cross-examine 
any witness for the prosecution present in the Court or its precincts. 


If the accused puts in any written statement, the Magistrate shall file it with 
the record. 


Defence. 
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European British Subject.—Under s. 451 A (see Act IIT, of 1884, s. 7) a European British 
subject has the right before he enters on his defence under this section to claim that the trial 
shall be by a jury composed as prescribed by s. 451.—See ss, 451 and 452. 


The provision that an accused person while making his defence may be allowed to re-call and 
cross-examine the witnesses for the prosecution has been expressly confined to cases where the wit- 
nesses are present in the Court or its precincts, as the power to re-call witnesses for the prosecution 
after they had left the Court was said to have been often abused for the purpose of harassment 
and delay. The next section, however, directs that an accused person may apply to the Magistrate 
for process to compel the attendance of any witness (whether he has or has not been previously 
examined) for the purpose of examination or cross-examination, and that the Magistrate must issue 
such process, unless he considers that the application should be refused on the ground that it is 
made for the purpose of vexation or delay, or for defeating the ends of justice, such ground to be 
recorded in writing. ae 

Even in warrant-cases, perhaps, the more common practice is for the accused (as he has a right 
to do—Evidence Act, I of 1872, s. 138) to cross-examine the witnesses for the prosecution after 
their examination-in-chief. Formerly, where no charge was framed, and where an accused per- 
son had reason to suppose that this course might prejudice his defence by showing his hand before 
the prosecutor had made out a prima facie case, it was usual to ask to be allowed to reserve cross- 
examination until after the charge had been framed. Now, under ss. 256 and 257, an accused per- 
son may refrain from cross-examining the witnosses till after the charge has been framed, and rely 
upon his right under the latter section to have the witnesses re-called for cross-examination. See 
Fuiz Aliv. Koromodi, I. L. R. 7 Cal. 28: (S. C.) 8 C. L. R. 325—a caso decided under the old 
Code. 

The alteration in the law will thus enable an accused person to reserve his cross-examination, 
until he is aware, ‘‘on the case for the prosecution being closed,” of the specie charge against 
him. Knowing the case against him and the charge he has to meet, he will ordinarily be better 
able to direct his cross examination to what on the evidence is material. See s. 289, post, as to 
trials before High Courts and Courts of Session. 


The claim to re-call the witnesses for the Promeution is very different from the request made 
by ne accused person to summon a witness under ss. 208 and 252.—Belilios v. The Queen, 19 W. BR. 
Cr, 53. 

An accused person has always a right to cross examine every witness for the prosecution im- 
mediately after the examination-in-chief. In trials under this Chapter he is further entitled to 
re-call and cross-examine witnesses after the case for the prosecution is closed (Mad. H. C. Pro., 
17th May 1867; Weir, p. 45), provided they are present in the Court or its precincts. When the 
charge has been framed and the defendant put on his defence, he has a right under this section to 
have the prosecutor’s witnesses re-called for the purpose of cross-examination (Belilios v. The Queen, 
19 W. R. Cr. 53), provided they are within the precincts of the Court. And it is not necessary for 
the accused to shew that he has reasonable grounds for his application (Jeg. v. Amiruddin Faukeer, 
21 W. R. Cr. 29); nor is he precluded from exercising the right by reason of his having cross-ex- 
amined them before he was put on his defence, or by reason of his not having suo motu expressed 
his wish to do so at the time he was called upon to enter on his defence, and when the witnesses were 
in attendance inthe Court and did not require to be re-summoned.—Queen v. Lall Singh, 6 All. 270. 
A witness who has left the precincts of the Court may, if necessary, be re-summoned under the next 
section. 


In the case of The Queen v. Lall Mahomed, 6 All. 284, TURNER, J., made the following observa- 
tions as to the re-call of witnesses: ‘‘I am of opinion that the Magistrate ought not of his own 
motion to discharge the witnesses for the prosecution until the accused person has exercised or 
waived his right of cross-examination. hen (as frequently happens) it becomes necessary to 
summon witnesses for the defence from a distance, and consequently to adjourn the hearing for 
some days, the necessity of retaining the witnesses for the prosecution must occasion considerable 
inconvenience to the witnesses and expense to the public. Therefore, the Magistrate should, in all 
cases before granting an adjournment, inquire of the accused if he desires to exercise his right of 
re-calling the witnesses for the rosecution, or consents to the discharge of any or all of them. If 
the accused consents to their discharge, and they are discharged accordin ty. he is not, in my 
aay entitled to have them re-summoned as a matter of right, but it would be in the discretion of 
the Magistrate to re-summon them. Whether the Magistrate, before granting an adjournment, 
called upon the accused to exercise his right of re-calling the witnesses for the prosecution, need not 
now be determined. In the present instance, the Magistrate did not call upon the accused to 
exercise his right, and there is no sufficient proof that the accused consented to the discharge of the 
witnesses. He was propably not aware that he had any option in the matter, and therefore it 
would be an unsound inference from his silence that he consented to it.” 

An accused person in warrant-cases has an undoubted right to have the witnesses for the pro- 
secution re-called for the purposes of cross-examination after the charge has been framed against 
him, unless he has waived that right. He may, no doubt, waive it by express words, and he may 
waive it by allowing the proper time in the course of this trial to go by without availing himself of 
the right. Asa rule, the proper and convenient time in the course of the trial for the purpose of 
cross-examination of the witnesses for the prosecution is at the commencement of the accused 
person’s defence. It is obviously expedient that the witnesses for the prosecution, if they are to be 
cross-examined at all, should, as a rule, be cross-examined before the witnesses for the defence are 
examined, rather than afterwards. Sections 217, 218, and 219 (of Act X of 1872) read together 
merely lay down that when the charge has been framed upon the footing of the evidence produced 
by the prosecution, then, and not before, the accused person shall be put upon his defence; that 
to support this he has the right to adduce the testimony of witnesses and other evidence, and in- 
cidental to this right, or rather as a branch of it, he has the right to have the witnesses for the 
prosecution re-calied by the Magistrate in order that he may cross-examine them, and that the 
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Magistrate shall afford the accused the requisite means and opportunity of, in this way, making out 
his defence by issuing summons to witnesses whether persons who have already beer examined or 
not, and adjourning the trial, &c., when in his discretion it seems necessary to do so. The order 
in which the testimony of witnesses or other evidence is to be taken, and examination or cross- 
examination had is, as in all the other judicial trials, left to the discretion of the Magistrate, which 
ought to be exercised not eapriciously, but in such a way as to best ensure simplicity of procedure 
and a fair trial, and to promote the ends of justice. There is not any rigid rule that the only time 
at which an aceused person can ask for the 1¢-call of the witnesses for the prosecution is the time 
when he is called upon to enter upon his defence.—Khurruekdharee Sing, Petitioner, 22 W. R. Cr. 
44, per PHEAR and Morkts, JJ.; and see Queen v. Ram Kishen Halinai, 25 W. R. Cr. 48. 

Mag’ strate cannot, at least if they are within the Court or its precincts, refuse to allow wit- 
nesses, whom he allowed to be cross-examined by the accused previous to the preparation of @ 
charge, to be re-called and cross-examined affer the accused has been put upon his defence under 
this section. Witnesses so re-called at the instance of the accused are still to be treated as witnesses 
for the prosecution.--Jn re Thakoor Dyal Sen, 17 W. RR. Cr. 51: Nobin Chand Banerjee, Petitioner, 
25 W. R. Cr. 82: Vallari Venkayya ve The Queen, 1. L. R. 4 Mad. 130. 

In the case of Hinp. v. Baldeo Sahai, 1. L. R. 2 All. 253, the charge having been read to the 
acensed, he stated his defence to the same, upon which the Magistrate, the witnesses for the pro- 
sceution being in attendanee, called upon the accused to cross-examine them. The accused refusec 
to do so until be had examined the witnesses for the defence, who were not in attendance. The 
Magistrate then discharged the witnesses for the prosecution and adjourned the trial for the pro- 
duction of the witnesses for the defence. SPANKIE, J., held, that the accused was not entitled to 
have the witiesses for the prosecution summoned in order that. they might be cross-examined by 
the accused on the date fixed for the examination of the witnesses for the defence. 

Cross-ecamination of Witness called by Court.—It was held by JACKSON AND TOTTENHAM J.J., 
that witnesses summoned on behalf of the proseention, and not called, ought to be placed in the box 
in order that the defence may have an opportunity of exercising the right of cross-examination, and 
a fortiori, if such witnesses are called and examined by the Court, the aceused should be allowed to 
cross-examine them.—Hmp. v. Girish Chunder Talukdar, t. L. R. 5 Cuil. 614: (S. 0.) 5 CL L. R. 364 ¢ 
but in the case of Emp. v. Katiprosonno Dass, 1.L.R. WU Cal. 245, TREVELYAN, J.. hekl that ina trial 
before a Sessions Court the prosecution was not bound to tender for eross-examination all witnesses 
called before the committing Magistrate, but was only tound to have them present in Court for the 
accused to call them or not as he thought fit. Soe Reg. v. Fatteh Chand Vastu Chand, 5 Bom. 
H.C. R. Cr. $5. The case of Hip. v. Kaliprosonno, 1. L. R. 14 Cal. 245, was followed by the Allaha- 
tad High Court in Emp. v. Stanton, I. L. R. 14 All. 521. See Emp. v. Bunkhandi, I. L. BR. 15 All, 6. 
See note to s. 540, post. 


257. If the accused applies to the Magistrate to issue any process for 
compelling the attendance of any witness (whether he 

Process for compel- has or has not been previously examined in the case) 
~~ Production of evi for the purposes of examination or cross-examination, or 


~v--~-2 at instance of : . 
accused. the production of any document or other thing, the 


Magistrate shall issue such process unless he considers 
that such application should be refused on the ground that it is made for the 
purpose of vexation or delay, or for defeating the ends of justice. Such ground 
shall be recorded by him in writing. 

The Magistrate may, before summoning any witness on such application, 
require that his reasonable expenses incurred in attending for the purposes of 
the trial be deposited in Court. 

Compare ss. 208 and 252, supra. 


The section does not. specify at what time the application must be made. It might apparently 
be made at any time, and, if made bon? fide, the Magistrate would be bound to grant it, requiring, 
if necessary, a deposit to defray expenses of witness. Under the former Code it was held, that an 
accused person might abandon his right to have witnosses re-called, and that where he did so, he 
could not insist on his right.—7alluri Venkayya v. Queen, I. L. R. 4 Mad. 130: Reg. v. Lall 
Muhomed, 6 N. W. P. 284: and Zhakvor Dyal Sen’s case, 17 W. R. Cr. 51. Sce further cases cited 
in note to s. 256. 

oo only grounds on which the Magistrate may refuse the application are those specified in the 
section. 

Where a Magistrate, trying an offence, rejected an application that a certain person might be 
examined on behalf of the accused cither in Court or by commission, without recording his reasons 
for refusing to summon such person as required by s. 362 (of Act X of 1872), the conviction of the 
accused person was set aside.—In re Sat Narain Singh, I. L. R. 3 All. 392. See s. 537, post. 


In the case of Deela Mahton, J. L. R. 6 Cal. 714: (S. C.) 8 C. L. R. 70, on the case on both sides 
being closed, the Magistrate issued a summons to a witness to give evidence, whereupon the accused 
filed a petition praying to have certain witnesses summoned to give evidence to rebut that of the 
witness called by the Magistrate. The petition was refused, no reason being recorded. The High 
Court, on revision, held, that the Magistrate was bound either to take the evidence or record his 
reasons for not doing so, and quashed the conviction. The Court was of opinion that the fact that 
the accused stated, when the case closed, that he did not wish to examine witnesses then, was no 
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reason for refusing to summon his witnesses to mect fresh evidence taken by the Magistrate himself, 
after hcaring the arguments on behalf of the defence. 


A Magistrate, having once granted to the accused processes for attendance of witnesses, is 
bound to assist the accused in enforcing the attendance of the witnesses.—Emp. v. Dhananjot 
Chaudhuri I. L. R., 10 Cal. 931. There certain witnesses who had been summoned for the 
accused failed to appear on the day of trial, and the Deputy Mavistrate refused to adjourn the 
hearing or to issue fresh processes for the attendance of the witnesses, on the ground that they 
were all friends of the accused who might come to Court if the accused desired them, and convicted 
the accused. The High Court set aside the conviction. See Gohar vy. Emp., Punj. Rec., 1884, p. 43 

In the case of Zhe Queen v. Bholanath Mookerjee, 73. L. R. 564, AINSLIB, J., held that, in a 
trial under Chap. XIV of Act XXV of 1861 (Chap. KXI of this Act), the Magistrate was not 
bound to summon any witness whom the accused might require. It was only discretionary with 
himtodoso. Pau, J., however, differed, being of opinion that the right of an accused person 
to have witnesses for his defence summoned during the pendency of his trial was an ordinary and 
natural right, not taken yey: but aflirmed by the Code. The Mayistrate was bound to summon 


the witnesses, though it was diseretionary with him to adjourn the trial. 


The provisions of the Evidence Act. as to examination, cross-examination, and re examination 
of witnesses are contained in ss. 138 and 139 of that Act. 


_ Witnesses re-ca'led under this section on application of the accused are still to be treated as 
witnesses for the prosccution.—In re Thakoor Dyal Sen, 17 W. R. Cr. 51: Nobin Chand Banerjee, 
Petitioner, 23 W. R. Cr. 32: Tulluri Venkuyya v. Queen, 1. L. R., 4 Mad. 130. 


258. If any case under this Chapter in which a charge has been framed 
the Magistrate finds the ac¢used not guilty, be shall 
record an order of acquittal. 

Ifin any such case the Magistrate finds the accused 
guilty, he shall pass sentence upon him according to 
law. 


Acquittal. 


Conviction. 


As to the procedure to be followed when, after the commencement of an inquiry or trial, the 
Magistrate finds that the case should be committed, sce s. 347, infra. 


For form of warrant of commitment on a sentence of imprisonment or fine, if passed by a 
Magistrate, see Sched. V, No. 29. 


In every case in which a military officer or a soldier is sentenced by a Criminal Court toa fine 
of Rs. 200 or upwards, or to imprisonment otherwise than in default of paying a fine not amounting 
to Rs. 200, the Court shall send a copy of its final order proprio motu to the iminediate superior of 
the person convicted. And, whenever a soldier is committed to jail, whether for trial or under sen- 
tence, his mi itary rank shall always be stated in the warrant of commitment in order that due 
notice may be given of the day and hour on which the imprisonment of such person will expire as 
required by the 33rd section of the Mutiny Act.—Orders Government of India, No. 1632, dated 3rd 
uctober 1871, and No. 37—1805, dated 31st October 1873 ; Smyth, p. 148; see also Cal, H.C. CO. O., 
No. 6, dated 17th July 1871; Wilkins, p. 139. 


No judgment of acquittal can bo recorded unless a charge has been drawn up.—Reg. v. Fapit 
Ahir, 22 W. R. Cr. 2o. : 


While an order of acquittal is subsisting, it is not competent to any Court to order a re-trial.— 
In re Joja Pashan, 3 C. L. R. 131. See Reg. v. Venku Narsa, 9 Bom. H. C. R. 170. 


If a prisoner in convicted, the Magistrate is bound to pass some sentence, however slight. The 
power of remitting sentences is reposed solely in the Government, and the Magistrate acts wholly 
wien authority in warning and discharging a prisoner after he has been convicted.—3 W. R. 
C. L. 35. 

In the case of a conviction of house-breaking by night in order to commit theft, it was held that 
there may be either one sentence for both offences not exceeding that which may be given by the 
law for the graver offence, or separate sentences for each offence, provided that in the aggregate 
the punishment awarded does not excced that which may be given for the graver offence.— Rag. v. 
Tukaya bin Tamana, I. L. R. 1 Bom. 214. See Keg. v. Golam Abas, 12 Bom. H.C. R. 147. But 
see the case of Noujan, 7 Mad. H. C. R. 375, and Queen v. Mungroo, 6 N. W. P. H. O. R. 293, and 
the more recent cases cited in the notes to s. 235, supra. 


As to the sentences which may be passed by Courts of various classes, see 88. 32 to 35. 


An order dismissing a complaint in a warrant-case under this section amounts to an acquittal. 
—In the matter of Jadubar Mookerjee, 5 C. L. R. 359, 


Court-Fees.—Where a complainant is required to pay fees or expenses for summoning witnesses 
under this section and fails to do so, the Magistrate must deal with the case on the evidence before 
him, and is not justified in dismissing the complaint under s. 247, supra.—In re Kolapulu v. 
Monappa, I. L. R. 5 Mad. 169. _ ; 

In non-cognizable cases, applications or petitions containing a complaint or charge of any 
offence are chargeable with a fee of § annas.—Court Fees Act, VII of 1870, Sched. I1-i (b). Under 
s. 18 of the Act, where the application is made verbally, and the examination of the complainant 
is reduced to writing, a like fee must be paid. Section 31 provides that, on conviction of the ac- 
cused person, the Court shall, in addition to the penalty imposed upon him, order him to repay to 
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the complainant the fee paid on the petition or application, or on the examination of the complaint, 
&c., and also the fees paid by complainant for serving processes. Fees so ordered to be repaid are 


to be recovered as if they were fines. 


259. When the proceedings have been instituted upon complaint, and 
upon any day fixed for the hearing of the case the 
Absence of complain- Complainant is absent, and the offence may be lawfully 
ant. ae mat ee 
compounded, the Magistrate may, in his discretion, not- 
withstanding anything hereinbefore contained, at any time before the charge 
has been framed, discharge the accused. 


As to what offences may be lawfully compounded, see s. 345, injra. 


A Magistrate is not competent to pass an order of dismissal or discharge in consequence of the 
absence of the complainant in warrant-cases not coming within this section, except in cases coming 
within the last clause of s. 253, supra.—Govinda Dass v. Dulall Dass, I. L. R. 10 Cal. 67: 13 

R. 405. 


«case having been transferred from the file of one Magistrate to that of another was, on the 
day fixed, called on for hearing, but the complainant not appearing, the case was dismissed under 
this section. It appeared that the complainant and his witnesses, though not in attendance in the 
Magistrate’s Court, were present in another Court in the same Court-house, the complainant being 
under the impression that his case had been transferred to the Magistrate of that Court. PRINSEP 
and TOTTENHAM, JJ., treated the case as if the complainant had been present in Court, holding 
that, under the circumstances, the provisions of the section had been improperly applied.—In re 
Romanath Bal v. Behari Bag Bagdi, 13 O. L. R. 303. 


Where a complainant is required to pay fees or expenses for summoning witnesses under s, 244 
and fails to do so, the Magistrate must deal with the case on the evidence before him, and is not 
justified in dismissing the complaint under this section.—Zn re Korapulu v. Monappa, I. L. R. 5 
Mad. 160. As to fees and processes in non-cognizable cases, see note to s. 244, supra. 


A Magistrate, it was held, was not bound, before acquitting a person under this section, to 
wait till the Court is about to close for the day to give an absentee complainant an opportunity of 
appearing.—Kuttiyali v. Pari Makri, I. L. R.7 Mad. 356. See Rangasami Ayyangu v. Nurasi- 
mhula, I. L.R. 7 Mad. 213. Sec Emp. v. Nowab Jan, I. L. R. 10 Cal. 551. 


As to procedure in absence of complainant in summons-cases, see s. 247, supra. 


CHAPTER XXII. 


Or SuMMARY TRIALS. 


Presidency Magistrates.—This Chapter does not apply to Presidency Magistrates. The pro- 
cedure of such Magistrates as to the taking of evidence is regulated by s. 362, post, which provides 
that in every case in which a Presidency Magistrate imposes a fine exceeding Rs. 200, or imprison- 
ment for a term exceeding six months, he shall either take the evidence in his own hand, or cause 
it to be taken down in writing from his dictation in open Court. 


Power to try sum- 260. Notwithstanding anything contained in 

marily. this Code, 

(1) the District Magistrate, 

(2) any Magistrate of the first class specially empowered in this behalf by 
the Local Government, and 

(3) any Bench of Magistrates invested with the powers of a Magistrate of 
the first class and specially empowered in this behalf by the Local Government 
may try In a summary way all‘or any of the following offences :— 

(a) Offences not punishable with death, transportation or imprisonment for 
a term exceeding six months ; | 


aa aences under s. 2 of Act XIII of 1859 are triable summarily.—Emp. v. Indarjit, I. L. R. 11 


(b) Offences relating to weights and measures, under sections 264, 265, and 
266 of the Indian Penal Code ; 


Section 264 of the Penal Code relates to the fraudulent use of a false instrument for weighing ; 
8. 265, to the fraudulent use of false weights or measures ; and s. 266, to being in possession of 
false weights or measures, ; 


(c) Hurt, under section 323 of the same Code ; 
Section 323 relates to voluntarily causing hurt. 
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(d) Theft, under sections 379, 380 or 381 of the same Code, where the 


value of the property stolen does not exceed fifty rupees ; 


Section 379 relates to theft ; s. 380, to theft in a dwelling-house ; s. 381, to theft by a clerk or 
servant of property in possession of his master, 


(e) Receiving or retaining stolen property, under section 411 of the same 
Code, where the value of such property does not exceed fifty rupees ; 
Section 411 relates to dishonestly receiving stolen property. 
(/) Assisting in the concealment or disposal of stolen property, under 
section 414 of the same Code, where the value of such property does not exceed 


fifty rupees ; 


Section 414 relates to voluntarily assisting in the concealment of stolen property. 


(9) Mischief, under section 427 of the same Code ; 


Section 427 relates to committing mischief and thereby causing damage to the amount of 
Rs. 50. See Sonai Sardar v. Bukhtar Sardar, 25 W. R. Cr. 46: In re Gamiroollah Sarkar, 1. L. R. 


10 Cal., 408. 

h) House-trespass, under section 448 of the same Code ; 

(2) Insult with intent to provoke a breach of the peace, under section 504, 
and criminal intimidation, under section 506, of the same Code ; 

(7) Abetment of any of the foregoing offences ; 

(4) Anattempt to commit any of the foregoing offences, when such attempt 


is an offence : 
Provided that no case in which a District Magistrate exercises the special 


powers conferred. by section 84 shall be tried in a summary way. 


An offender under s. 49 of Act X XI of 1856 (the Bengal Abkaree Act) can be tried summarily, 
the confiscation provided by s. 49 of that Act being merely a consequence of the conviction and not 
forming part of the punishment for the offence.—kmp. v. Baidanath Das, I. L. R. 3 Cal. 366 : 
(S. C.)1C. L. R. 44p, overruling In re Khetter Mohun Chowrunghee, 22 W. R. Or. 43, and Re 
Jodoo Nath Shaha, 23 W. R. Cr. 33. 

The formalities required by this Chapter must be most strictly observed (Queen v. Johrie Singh, 
22 W. R. Cr. 28), and it must clearly appear on the face of the conviction that the case was dealt 
with as one of those which come under the purview of the section ; for instance, if the case be one 
of theft, it should appear what the value of the property alleged to be stolen really was.— Queen 
v. Abheen Parrida, 20 W. R. C. 17. In the case above referred to of Queen v. Johrie Singh, 
JACKSON, J., said : ‘In a trial by a Magistrate under a procedure which is most justly called sum- 
mary, the Legislature has provided a minimum of protection for the person affected by the order ; 
and it appears to us absolutely necessary that. officers who act under the 18th Chapter of the Code 
(the corresponding Chapter in Act X of 1872) should most strictly observe the scanty formalities 
which the Chapter provides. If they do not do so, it would be absolutely impossible for this Court, 
as a Court of Revision, or for any other authority, to exercise the smallest control over proceedings 
which may form the subject of complaint. ” . ; 

District Magistrates should satisfy themselves from time to time that the law regarding sum- 
mary trials is properly observed, and especially that Magistrates do not exceed their jurisdiction— 
a duty which may be most conveniently performed by an occasional and not infrequent examina- 
tion of the registers of summary trials.—Cal. H. C. C. O., No. 1, dated 11th January 1881; Wilkins, 


p. 113 : ; , 
A charge of mischief, even if combined with one of theft, is triable summarily under this 


section.— Queen v. Ramaotar Panre, 25 W. R. Cr. 5. 

The question whether a case is to be tried summarily depends on the complaint ‘ the evidence 
may fail to show that the property is worth more than Rs. 50 ; but it is the complaint which must 
determine the mode of procedure.—-Ram Chunder Chatterjee v. KanyeLaha, 25 W. KR. C. 19. Thus 
a Magistrate has no jurisdiction to try a case summarily when the complaint is of an offence which 
he could not try even, if the evidence shows that the offence committed was one which could be 
dcalt with summarily.—Dwarkanath Mozoomdar v. Nalu Das, 21 W. R. Cr. 89. 

Where the accused was charged with the theft of a box containing Rs. 50 in cash and of the 
box worth 8 annas 6 pie, the Magistrate considered the box to be of no value and struck out the 
8 annas 6 pie, and thereupon tried the case summarily. It was held, that the Magistrate was not at 
liberty upon his own authority and without taking evidence to throw the box entirely out of consi- 
deration, as upon that depended his jurisdiction to dispose of the case summarily. Such evidence 
should have been taken precisely in the same way as evidence upon the merits of the case, and as 
a in i ee taken, it was held that the Magistrate had no jurisdiction.—Queen v. Buzleh Ali, 22 

e e r. 

The powers conferred upon Magistrates under this Chapter were not intended to give them the 
power of altering a charge broucht against an accused person so as to bring his case within the 
provisions of the Chapter, but when a charge of a serious offence, one which the Magistrate is not 
competent to inquire into summarily, has been Dickaned | preferred, it is the duty of the Magistrate 
to apply the procedure prescribed for such cases, and either to convict or acquit or commit for 
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trial the person implicated. The procedure under this Chapter is to be followed when a charge 
brought against the accused is plainly and directly one of those specified in this section —Chunder 
Shekhur Thacoor v. Nitaloo, 22 W. R. Cr. 29; and see Khetter Mohun Chowrunghee. ib. 43: 
Haran Sheikh v. Ramdhun Biswas, 24 W. R. Cr. 21: Emaral Sheikh v. Mohammadi Sheikh, 24 W.R. 
Cr. 48. . 

Splitting Offences.—No Magistrate is entitled to split up an offence into its component parts 
for the purpose of giving himself summary jurisdiction over the minor parts of the offence.—Jn re 
Chunder Seenur Sookul v. Dhurrum Nauth Tewari, 1. C. L. R. 434: Ramanand Mahton v. Koylash 
Mahton, I. L. BR. 11 Cal. 236: Emp. v. Abdool Karim, I. L. R. 4 Cal. 18: (8S. C.) In ve Abdool 
Kadir, 3 C. L. R. 44. Such proceedings are void under s. 530, infra. If a charge of an offence 
not triable summarily is laid and sworn to, the Magistrate must proceed with the case accordingly, 
unless Ke is at the outset ina position to show from the deposition of the complainant that the 
circumstances of aggravation are really merely exaggeration and not to be belicved.—Jb. 

So where a complaint comprises charges not triable summarily, but the Magistrate ascertains 
that the facts which are alleged to have taken place disclose only an offence or offences triable 
summarily he may dispose of the case summarily.—Golap Pandey v. Boddam, I. L. R. 16 Cal. 
715. Sve Reg. v. Aboo Sheikh, 23 W. R. Cr. 19: In re Mewa, 6 N. W. 254. 


If a Magistrate, not being empowered in that behalf, tries an offender summarily, his proceed- 
ings are void.— S. 530, post. 


Evidence.—Section 355, post, provides that in summons-cases tried before a Magistrate, other 
than a Presidency Magistrate, and in cases of the offences mentioned in s. 260, cls. (b) to (&), both 
inclusive, when tried by a Magistrate of the first or second class, the Magistrate shall make a 
memorandum of the substance of the evidence of each witness as the examination of the witness 
procecds. Such memorandum shall be written and signed by the Magistrate with his own hand, 
and shall form part of the record. If the Magistrate is prevented from making a memorandum 
as above required he shall record the reason of his inability to do so, and shall cause such memo- 
randum to be made in writing from his dictation in open Court, and shall sign the same ; and such 
Memorandum shall form part of the record. 

In cases where no appeal lies, the Magistrate need not record evidence (s. 263, post); but in 
orca there is an appeal, he must record a judgment embodying the substance of the evidence. 
— S. 264, post. 

The Local Government may direct any two or more Magistrates in any places outside the Presi- 
dency-towns to sit together as a Bench, and may, by order, invest such Bench with any of the 
powers conferred or conferrible by or under this Code on a Magistrate of the first, second. or third 
class, and direct it to exercise such powers in such cases or such classes of cases only, and within such 
local limits, as the Local Government thinks fit. Except as otherwise provided by any order under 
the section, every such Bench shall have the powers conferred by this Code on a Magistrate of the 
highest class to which any one of its members who is present taking part in the proceedings as a 
member of the Bench belongs, and as far as practicable shall for the purposes of this Code, be 
deemed to be a Magistrate of such class.—S. 15, supra. 


The following notification, dated the 6th May 1873, was published by the Government of Bengal, 
respecting Benches of Magistrates in the Districts of Dinagepore, Maldah, Rungpore, Chittagong, 
Tipperah, Dacca, Backergunge, Mymensing, Shahabad, Sarun, Tirhoot, and Kamroop :— 

1. Under the direction of the Magistrate of the District, any two or more of Ae Honorary 
Magistrates in any district may, in that district, sit as a Bench in company with the Magistrate of 
the District, or the Subdivisional Magistrate, or any salaried Magistrate, subordinate to the Magis- 
trate, of the District, exercising not less than second class powers; and any Bench so constituted 
18 vested with first class powers in respect of offences cognizable by Magistrates of the first class, 
and with powers of summary trial under s. 222 [s. ae of the Criminal Procedure Code. 

2. Under the special order of the Magistrate of the District, any two Magistrates, honorary 
or salaried, of whom one is vested with not less than second class powers, may form a Bench with 
first class powers for the trial of any particular case or class of cases specially referred to them by 
the Magistrate of the District. Such Bench may also exercise summary powers under s, 222 
[s. 260]. unless the order of reference is for trial in regular form. 

_ 8 Under the direction of the District Magistrate, any one of the Honorary Magistrates of a 
district may sit with any salaried subordinate Magistrate to forma Bench, and the Bench shall, 
when so constituted, exercise second class powers in respect of offences cognizable by Magistrates of 
that class and powers of summary trial under s. 225 [s. 261] of the Criminal Procedure Code, unless 
any member of the Bonch has first class powers, in which case the Bench may also exercise those 
powers. If the Magistrate of the first class has summary powers under s. 222, the Bench may 
exercise those powers. 

4. Subject to the general orders of the Magistrate of the District, any two or more Honorary 
Magistrates may, in their respective towns or municipalities, sit together asa Bench for the dis- 
posal of offences under Municipal or Town Acts and the conservancy clauses of any Police Act, 
without the assistance of any salaried Magistrate, and such Bench shall exercise third class powers 
ond powers of summary trial under s, 225 [s. 261] in respect of all cases.—Calcutta Gazette, 1873, 
p. 'e 


The seoncy Magistrates are directed, by the Lieutenant-Governor of Bengal, to submit 
returns showing the working of their Courts to be sent to the Commissioner of Police. See 
Resolution, 3lst December 1872, Calcutta Guzette, 1873, p. 29. 


Under s. 50 of Act X of 1872, Benches of Magistrates in the towns of Ootacamund and Conoor 
in the Nilgiri District, were invested with the powers of a Magistrate of the first class; and 
under s. 224, the same Benches were empowered to try summarily all the offences mentioned in 
8, 222 [s. 260 of the present Code] of Act X of 1872.—Madras Gazette, 1875, p. 1204. 
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By a notification, dated the 1st May 1877, under the provisions of ss. 42 and 223 of Act X of 
1872, the Governor of Madras was pleased to confer upon all Subordinate Judges in the Presidency 
the powers of a Magistrate of the first class in respect to offences generally, together with the power 
to try summarily all the offences mentioned in 8. 222 {s. 260] of the Code and to invest all District 
Moonsiffs under s, 42 with the powers of a Magistrate of the first class in regard to offences gene- 
rally.—Afadras Gazette, 1877, p. 287. 


By a notification in the Bombay Gazette, 1873, p. 16, dated 1st January 1873, that portion of 
the notification of the 14th December 1872 which invested all persone therein appointed to be Magis- 
trates of the first class with the power to try summarily all the offences mentioned in s. 222 of Act 
X of 1872 (s. 260) was cancelled, and it was notified that such power would in future only be coa- 
ferred on individual Magistrates who might be specially recommended by a Magistrate of a district 
for the grant of this particular power. By the same notification, Honorary Magistrates throughout 
the Presidency were excepted from the delegation of powers mentioned in the notification of the 
14th December 1872. And it wus notified that the additional power to be conferred thereafter on 
each Honorary Magistrate would be determined on the receipt of a report from the Magistrate 
of the District in which such Honorary Magistrate might reside. 

In Bengal, any Bench of two or more Honorary Magistrates sitting with a salaried Magis- 
trate exercising not less than second class powers is vested with first class powers.—Calcutta 
Gazette, 1873, pp. 17 and 662. Accordingly, there is no appeal from a sentence passed under this 
section by such a Court.—S, 414, post: In re Havildar Roy, I. L. R. 9 Cal. 96. 


As to appeal, sec ss. 414 and 415, post. 


261. The Local Government may confer on any Bench of Magistrates 

Powertoinvest Bench invested with the powers of a Magistrate of the second 

of Magistrates invested or third class power to try summarily all or any of the 
with less power. following offences :-- 

(a) Offences against the Indian Penal Code, sections 277, 278, 279, 285, 
286, 289, 290, 292, 298, 294, 323, 334, 336, 341, 852, 426, and 447 ; 

(b) Offences against Municipal Acts, and the conservancy-clauses ‘of Police 
Acts, punishable only with fine, or with imprisonment for a term not exceed- 
ing one month ; 

(ec) Abetment of any of the foregoing offences ; 

(d) Anattempt to commit any of the foregoing offences, when such attempt 
is an offence. 


Section 277 of the Penal Code refers to fouling the water of a public spring or reservoir ; 
8. 278, to making the atmosphere noxious to public health ; s. 279, to rash driving or riding ona 
public way ; s. 28, to negligent conduct with respect to any fire or combustible matter ; 8. 286, to 
negligent conduct with respect to any,explosive substance ; s. 289, to negligence with respect to 
any animal ; s. 290, to public nuisances ; s. 2902, to sales, &c., of obscene books ; s. 293, to the 
possession of obscene books for sale or exhibition ; s. 294, to singing obscene songs ; 8. 323, to 
voluntarily causing hurt ; s. 334, to voluntarily causing hurt on provocation ; 8. 336, to rash and 
negligent acts ; s. 341, to wrongful restraint ; s. 352, to using criminal force otherwise than on 
grave provocation ; s. 426, to mischief ; s. 447, to criminal trespass. 

._ A Bench of Magistrates, whether empowered under this or the preceding section, can only 
try the offences mentioned in the section.—Rey. v. Bebheki Pathak, 21 W. R. Cr. 12. See In re 
Havildar Roy, 1.U. R. 9 Cal. 96. If a Magistrate, not being empowered, tries an offender 
summarily, his proceedings are void.—S. 530, post. 


In Madras it was held that offences under s. 48 of the Madras Police Act (XXIV _ of 1859) 
nha woes the cognizance of a Bench of Police Magistrates.—Hmp. v. Ooluganadan, I. L. R. 
é ad. 142. 


262. In trials under this Chapter, the procedure prescribed for sum- 

Procedure for sum. Mons-cases shall be followed in summons-cases, and the 

mons and warrant-cases proccdure prescribed for warrant-cases shall be followed 
applicable, In warrant~cases, except as hereinafter mentioned. 


No sentence of imprisonment for a term exceeding three months shall 
Limit of imprison- be passed in the caso of any conviction under this 
ment. Chapter. 


This section applies only to substantive sentences of imprisonment.—Hmp. v. Asghur Ali, 
I. L. R. 6 All. 61. In that case the accused was summarily tricd by a Magistrate for embezzle- 
ment of opinm, convicted and sentenced to pay a tine of Rs. 60, or in default to suffer four 
months’ imprisonment in the Civil jail. The Sessions Judge referred the matter to the Allahabad 
High Court, on the ground that, in his opinion, having regard to ss. 33 and 262 of this Code, the 
Magistrate could not inflict more than three months’ imprisonment in default of payment of 
the finc, TYRRELL, J., said: ‘In cascs of simple imprisonment ordered as a process for the 


ae 
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enforcement of payment of fine, the general rules of ss. 32 or 33 are applicable, and the principle 

of s. 67 of the Indian Penal Code (read with Act VIII of 1882) is unaffected by Chap. XXII 

of Act X of 1882.” : 
The provisions of s. 560, empowering the Magistrate to make.an order for compensation in 


frivolous or vexatious cases are applicable in the case of summons-cases tried summarily under this 
section.—Emp. v.Basava, 1. L. R. 11 Mad. 142. 


It is not illegal to impose solitary confinement as part of the sentence in a case tried sum- 
marily. The effect of this section is only to limit the imprisonment to a term of three months. 
It does not interfere with a Court’s powers under s. 73 of the Penal Code to order solitary con- 
finement, or with the similar power given by 8. 32 (a) of this Code.—Per OLDFIELD, J., Emp. 
v. Annu Khan, I. L. R. 6 All. 83. 


A sentence of whipping only may be passed in a caso tried summarily under this Chapter.— 
See s. 414, post. 


The procedure prescribed for the trial of summons-cases and for warrant-cases respectively is 
contained in Chans. XX ‘and XXI. As to the manner in which the evidence is to be taken or 
recorded, see ss. 263, 264, 355, post. 


If a Magistrate, not being empowered on that behalf, tries an offender summarily, his proceed- 
ings are void.—S. 530, post. 

263. In cases where no appeal lies, the Magistrate or Bench of Magis- 
trates need not record the evidence of the witnesses or 
frame a formal charge ; but he or they shall enter in 
such form as the Local Government may direct the 


Record in cases where 
there is no appeal. 


following particulars :— 

(a) the serial number ; 

(b) the date of the commission of the offence ; 

(c) the date of the report or complaint ; 

(ad) the name of the complainant (if any) ; 

(e) the name, parentage and residence of the accused ; 

(f) the offence complained of and the offence (if any) proved, and in cases 
coming under clause (d), clause (e) or clause (/) of section 260, the value of 
the property in respect of which the offence has been committed ; 

(g) the plea of the accused and his examination (if any) ; 


(h) the finding and, in the case of a conviction, a brief statement of the 
reasons therefor ; 


(2) the sentence or other final order; and 
(7) the date on which the proceedings terminated. 


Act X of 1872, 8. 227. The clause of s. 227 providing that the Magistrate need not record his 
reasons for passing his judgment, which was inconsistent with cl. (2), has been ommitted. See 
In re Dowlat Singh, 6 C. L. R. 273. 

As to when an appeal lies, see Chap. XX XI, post. 

Where there is an appeal, the record cannot be made up inthe manner described by this 
section (In re Sher Mahomed, 20.L. R. 511): and the Magistrate is bound to record a brief 
statement of his reasons for convicting an accused.—in re Rohoinath Shaha, I. L. R. 8 Cal. 195. 


The record must be written by the Magistrate. He is not authorized to depute that duty toa 
clerk, nor to affix his signature to the record or judgment by a stamp.—Subramanya v. Queen, 
I. L. R. 6 Mad. 396. (See Hmp. v. Janki Prosad, 1... R.8 All. 293.) 


Under cl. (A), although a Magistrate is not required to record any evidence, he should, in 
recording his reasons for the conviction, so-state them, that the High Court, on revision, may 
judge whether there were sufficient materials before him to support the conviction.—In re Punjab 
Singh, I. L. R. 6 Cal. 579: Mehtab, Punj. Rec., 1887, p.10. In the former case the reasons were 
not so stated, and the High Court, on motion, set the conviction aside. 


The final order or judgment in warrant-cases tried summarily, when a conviction is not made, 
should invariably show whether the accused person has been discharged or acquitted, the test 
being whether, after hearing the evidence for the prosecution, the Court has called upon the 
prisoner to plead to a definite charge or not.—Smyth, p. 102. 


Soe ss. 355, 356, and 364, post, as to cases in which the Magistrate must make a memorandum of 
the evidence. The provisions of s. 364 as to the recording of the examination of accused persons 
are by that section declared not to apply to the examination of an accused under this section. In 
ee an accused person, however, in a summary trial, the Magistrate must be guided by 

- 342, post. 

A Magistrate, trying an offence summarily and passing a sentence from which an appeal lies, 
shonld not make the record required by s. 264 of the Code of Criminal Procedure as an entry 
in the register prescribed by s. 263; and then, on the Appellate Court calling for the record of 
the trial, cut out and send up the portion of tho register containing this ontry. The practice o 
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mutilating official registers is open to the gravest objection, and is strictly prohibited; there is 
no warrant for it in the law. Section 263 of the Code of Criminal Procedure directs that a regis- 
ter shall be kept for a certain purpose, namely, for the purpose of entering such particulars as are 
specified in the section, in cases where no ap, eal lies. Tho provisions of this section do not apply 
to any other cases.—C. 0., No. 3, 8th July 1 16; Wilkins, p. 113. 

istrict Magistrates should satisfy themselves from time to time that the law regarding sum- 
mary trials is properly observed, and specially that Magistrates do not exceed their jurisdiction—a 
aay which may most conveniently be performed by an occasionwl and not infrequent examination 
of the register of summary trials.—C. 0., No. 1, 11th January 1881; Wilkins, p. 113, 


264. In every case tried summarily by a Magistrate or Bench in which 
Record in appealable 280 appeal lies, such Magistrate or Bench shall, before 
cases. passing sentence, record a judgment embodying the sub- 
stance of the evidence and also the particulars mentioned in section 263. 
Such judgment shall be the only record in cases coming within this section. 


A Magistrate is not bound to record the substance of every separate deposition, but to state 
generally what is the substance of the witnesses’ evidence.—Kristodhone Dutt v. The Chairman of 
the Municipal Commissioners, 25 W. R. Cr. 6. 

In the case of Reg. v. Kheruj Mullah, 11 B. L. R. 33: 20 W. R. Cr. 13, it was held that, if, 
on appeal from a summary trial under this Chapter, the evidence before the Judge is not sufficient 
to reasonably satisfy him that the prisoner has been rightly convicted, he ought to acquit him. 

In the more recent case of Emp. v. Koran Singh, 1. L. R. 1 All. 680, the Court of Session 
quashed a conviction, on the ground merely that the substance of the evidence on which the con- 
viction was had was not embodied in the Magistrate’s judgment. It was held that the Court of 
Session should not have quashed the conviction ery by reason of such defect ; but, if it found 
it impossible to dispose of the appeal because of such defect, it should have required the Magis- 
trate to repair the same by recording a judgment in which the substanco of the evidence should 
be fully embodied, and, if necessary, re-examine the witnesses for that purpose, or to have ordered 
a re-trial with that view. 

As to whether an appeal will lio, see Chap. XX XI and particularly ss. 407, 414. - 

An appeal lies under s. 407 from a conviction by a Bench of Magistrates invested with second 
or third class powers.—Hmp. v. Narayanasami, I. L. R. 9 Mad. 36. See note to s. 414, post. 

The judgment required to be drawn up in appealable cases under 8. 264 is to contain the par- 
ticulars mentioned in s. 263 and something morc, namely, the substance of the evidence on 
which the conviction was had. But it is not to be entered in the register of non-appealable cases, 
and is evidently intended to be ina separate form, so that, when necessary, it may be submitted 
to the Court of Appeal.—C. O., No. 3, 8th July 1876; Wilkins, p. 113. 


265. Records made under section 263 and judgments recorded under 
Language of record section 264 shall be written by the presiding officer 
and judgment. either in English or in the language of the Court, or, if 
the Court to which such presiding officer is immediately subordinate so directs, 
in such officer’s mother-tongue. 
The Local Government may authorize any Bench of Magistrates empower- 
Bench may be author. ¢d to try offences summarily to prepare the aforesaid 
ized to employ clerk. record or judgment by means of an officer appointed 
in this behalf by the Court to which such Bench is immediately subordinate, and 
the record or judgment so prepared shall be signed by each member of such 
Bench present taking part in the proceedings. 


Inspection Registers of Summary Trials.—District Magistrates should satisfy themselves from 
time to time that the law regarding summary trials is properly observed, and especially that Magis- 
trates do not exceed their jurisdiction—a duty which may most conveniently be performed by an 
occasional and not infrequent examination of the registers of summary trials.—Cal. H. C. C. O. 
No. 1 of 11th January 1881 ; Wilkins, p. 113. 


CHAPTER XXIII. 


Or TRIALS BEFORE HiaH Courts AND Courts OF SESSION. 
A,—Preliminary. 


266. In this Chapter, except in section 276 [Act X of 1886, s. 8], 307, 
Courtdefnea, the expression “ High Court” means a High Court of 
meg ’ Judicature established or to be established under the 


twenty-fourth and twenty-fifth of Victoria, chapter 104, and includes the Chief 
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Court of the Punjab, the Court of the Recorder of Rangoon [Act XI of 1889, 
Schd. IT] and such other Courts as the Governor-General in Council may, by 
notification in the Gazette of India, declare to be High Courts for the purposes 
of this Chapter. 


Act X of 1875, 8. 3. 


_ Sees. 4 (4), ante, as to the meaning of ‘‘ High Court” when used elsewhere in this Code than 
in this Chapter. 


267. Alltrials under this Chapter before a High Court shall be by jury ; 
and, notwithstanding anything herein contained in all 
criminal cases transferred to a High Court under this 
Code or under the Letters Patent of any High Court 

established under the twenty-fourth and twenty-fifth of Victoria, chapter 104, 
the trial may, if the High Court so directs, be by jury. 


When the High Court withdraws for trial before itself any case from any Court other than the 
Court of a Presidency Magistrate, it must, except as provided in this section, observe in such trial 
a same rocedure which that Court would have observed if the case had not been so withdrawn. 

€ 8. 020, post. 


268. All trials before a Court of Sessions shall Le either by jury or with 
Trials before Court of the aid of assessors. 


ae pea oe Bie o bad jury If an offence triable with the aid of assessors is tried by a jury, 

: the trial shall not on that ground only be invalid ; and if an otfence 
triable by a jury is tried with the aid of assessors, the trial shall not on that ground only be invalid, 
unless the objection is taken before the Court records its finding.-—S. 536, post. 


Where, at the close of a trial, one of the assessors was discovered to be so deaf and blind as to 
be incapable of understanding the proceedings, the trial was held to be null and void.—Afad. H.C. 
Pro., 22nd July 1869; Weir, p. 3. 

In cases tried with the aid of assessors the law contemplates the continuous attendance of at 
least one assessor throughout the trial (sce s. 285, post). Accordingly, where in the course of a trial 
with three assessors, one assessor died, and later on another became too ill to attend, and finally tho 
third assessor was obliged to retire during a portion of the address of the accuse i’s pleader it was 
held that the trial was without jurisdiction.—Emp. v Muhammad Khan, 1. L. R. 18 All. 337. 

A trial by jury or with the aid of assessors does not begin till the charge has been read and the 
accused claims to be tried : See Emp. v. Bastiuno, I. L. R. 15 Bom. 514. 


269. The Local Government may, by order in the official Gazette, direct 
Local Government that the trial of all offences, or of any particular class of 
may order trials before Offences, before any Court of Session, shall be by jury in 
Court of Session to be any district, and may revoke or alter such order. 
By ONES: “When the accused is charged at the same trial 
with several offences of which some are and some are not triable by jury, he shall 
be tried by jury for such of those offences as are triable by jury, and by the Court 
of Session, with the aid of the jurors as assessors, for such of them as are not 
triable by jury.” [Act X of 1886, s. 9.] 
Act X of 1872, 8. 233, paras. 1 and 2, 


The second paragraph of the original section has now been altered by Act X of 1886, 8s. 9. It 
was formerly as follows : 

“When the accused is charged at the same trial with several offences of which some are and 
some are not triable by jury, he shall be tried by jury for all such offences.” 


By a notification, dated 7th Jannary 1862 (Culeutla Gazette, 1862, p. 87), it was ordered, that in 
the districts of the 24-Pergunnahs, Hooghly, Burdwan, Moorshedabad, Nuddea, Patna, and Dacca, 
the trial by any Court of Session of all the offences detined in Chaps. VIII, XI, XVI, and X VIL of 
the Penal Code should be by jury. 

Chapter VIII of the Penal Code relates to offences against the public tranquillity ; Chap. XI to 
false evidence and offences against public justice ; Chap. XVL to offences atfecting ts human body 
and oftences atfecting life ; and Chap. XVII, to offences against property. 

On the 27th May 1862, it was notified (Calcutta Gazette, 1862, p. 2041) that, in the abovemen- 
tioned districts, the trial by any Court of Session of the offences defined in Chap. XVIII of the 
Penal Code (offences relating to documents and to trade or property marks) should be by jury. 
And on the 13th October 1862 (Calcutta Gazette, 1862, p. 3416), it was ordered, that abetments of, 
and ee to commit, any of the abovementioned offences in the districts specified should be 
tried by jury. 
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By a Notification, dated the 28th March 1862 (Calcutta Gazette, 1862, p. 1286), it was ordered 
that, in all the districts comprising the Assam Division, the trial of all offences by the Court of 
Session should be by jury. 

In 1892 the fol’ owing Notification, dated 20th October 1892, was published in Bengal :— 

The 20th October 1892.—It is hereby notified for general information that, in the exercise of the 
powers conferred on him by s. 269 of the Code of Criminal Procedure, the Lieutenant-Governor is 
pleased to modify the orders contained in the notifications, dated the 7th January, the 27th May, and 
the 13th October 1862, published in the Calcutta Gazettes of the 8th January, the 28th May, and the 
15th October 1862, respectively, under which offences defined in the following Chapters of the 
Indian Penal Code, viz. :-— 

CHAPTER VIII (offences against the public tranquillity), 


ie XI (false evidence and offences against public justice), 

> XVI (offences affecting the human body), 

o XVII (offences against property), and 

. XVIII aes relating to documents and to trade or property marks), and abet- 


ments of, and attempts to commit, such offences, are declared to be 
triable by jury in any Court of Sessions established in the districts of 
the 24-Pergunnahs, Hooghly, Burdwan, Murshidabad, Nadia, Patna, 
and Dacca; and hereby revokes so much of the aforesaid orders as 
apply to offences defined in the following chapters of the Indian Penal 


ode, viz. :-— 
CHAPTER VIIT (offences against the public tranquillity), 
- XVI (offences atfecting the human body), with 


the exception of ss. 363 to 369 (kidnapping and abduction), 372 (selling 
a minor for purposes of prostitution, &c.) 373 (buying a minor for 
purposes of prostitution, &c., and 379 (rape), and 

; XVIII (offences relating to documents and to trade or property marks). 

These orders shall take effect from and after the lst November 1892. 

The Lieutenunt-Governor is further pleased, in exercise of the powers conferred on him under 
s. 269 of the Code of Criminal Procedure, to direct that from and after the lst November 1892, all 
offences defined in Chapter XX of the Indian Penal Code (offences relating to marriage), and abet- 
ments of, and attempts to commit, such offences, shall be triable by jury in any Court of Sessions 
established in the districts named above. 

In Assam the following Notification was issued on the 15th October 1892 -— 

“No. 4662J.—In exercise of the power conferred by s. 269 of the Code of Criminal Procedure 
(Act X of 1882) and in supersession of the Notifications dated the 28th March 1862 and the 17th 
September 1868, published at pages 1286 and 1614 of the Calcutta Gazette of the 5th April 1862 and 
23rd September 1868, respectively, the Chief Commissioner directs that the system of trial by jury 
before the Court of Sessions in the districts of Goalpara, Kamrup, Darrang, Nowgong, Sibsagar, 
and Lakhimpur, which constitute the Judgeship of the Assam Valley Districts, shall, from the Ist 
January 1893, bo limited to the following offences under the Penal Code :— 

Sections 363—369, 372, and 373 (kidnapping and abduction). 
Section 376 (rape). 
Sections 379 —382 (theft). 
PP 392—395, 397—399, and 401 (robbery and dacoity). 
‘5 403 and 404 (criminal misappropriation). 
“i 411—-414 receiving or possessing stolen property). 
ie 426—432, 434—436, and 440 (mischief). 
55 448 and 450—462 (house trespass, &c). 
<3 493-—498 (offences against marriage).”—A ssam Gazette, 15th October 1892. 

The publication of the Notification of the 2Uth October 1892, published in the Calcutta Gazette 
on the 26th October 1892, led to very considerable public agitation, and the matter of the Bengal 
Notification was eventually referred to a Commission which made its report on the 24th March 
with the following concluding recommendations :— 

‘* We, the undersigned, accordingly report that, in our opinion, itis desirable that the classes of 
offences which, before the 20th October 1892, were triable by jury in the seven districts of Bengal 
abovementioned, should be triable by jury in those districts, and that the present classification should 
be amended accordingly. 

‘* We further report that, in our opinion, it is desirable, for the purpose of preventing miscarriage 
of justice, to amend s. 307 of the Criminal Procedure Code by the substitution of the words ‘ and is 
clearly of opinion that it is,’ for the words ‘so completely that he considers it,’ in the first para- 
graph of that section, and by the insertion in the third paragraph of the words ‘shall consider the 
entire evidence, giving due weight to the verdict of the jury and to the opinion of the Sessions Judge 
and of the dissentient jurors, if any, and’; and that it is also desirable for the same purpose to make 
such furthsr amendments in the Criminal Procedure Code as may be necessary to carry out our 
recommendations hereinbefore set forth as regards special jurors and the area from which jurors 
should be selected. (Signed) H. T. PRINSEP. 

- G. H. P. Evans. 
a JOTINDRO MOHUN TAGORE. 
i. ROMESH CHUNDER MITTER, 
x ©. A. WILKINS.” 


Whereupon, on the 27th March 1893, the following Notification was published by the Government 
of Bengal withdrawing the Notification of the 20th October, 1892. 

The 27th March 1893.—It is hereby notified for general information that, in the exercise of the 
powers conferred upon him by s. 269 of the Code of Criminal Procedure, 1882, the Lieutenant-Gov- 
ernor is pleased to order that on and after the 1st day of April 1893, the trials of all offences of 
-the following classes shall be by Jury before any Court of Session established in the districts of the 
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ae Feeguntians Hooghly, Burdwan, Murshidabad, Nadia, Patna, and Dacca, that is to say— 
Offences defined in the following Chapters of the Indian Penal Code, viz, :-— 
CHAPTER VIII Paar against the public Senda 


3 XI (false evidence and offences against public justice). 

- XVI (offences affecting the human body). 

ay XVII ie against property), and 

3 XVIII (offences relating to documents and to trade or property marks), and 


abetments of, and attempts to commit, such offences. 
The Notification dated the 20th October 1892, published in the Calcutta Gazette of the 26th 
October 1892, is hereby cancelled. 
The Notification of the Assam Government of the 15th October 1892 has also been withdrawn.— 
Assam Gazette, 20th May 1893. 


In the Bombay Presidency trial by jury was introduced in the Poona District in 1867 ;—(Bombay 
Gazette, Notification, 3lst August 1867); it was extended to the districts of Ahmedabad, Belgaum, 
Thana and Surat, and to the city of Karachi, (Bombay Gazette, 1884, Part I, p. 708; ibid, 1885, 
544 ; ibid, 290.) It thus obtains in six out of the twenty-three districts which constitute the Presi- 
dency. Offences are classified as triable by jury according to the Gogres of punishment attached to 
them. In Ahmedabad all offences punishable with death (and such offences only); in Belgaum, 
Thana, Surat, and Karachi all offences punishable with death, transportation for life or impri- 
sonment for ten years, and in Poona all offences so punishable which fall within Chapters VIII 
(offences against public tranquillity), XI (false evidence and offences against public justice), XIT 
(offences relating to coin and Government stamps), XVI (offences against the persons), XVII 
(offences against property), and XVIII (false documents and offences against property marks) of the 
Penal Code, are triable by jury before the Court of Session.—Despatch to Secretary of Slate, Gov- 
ernment of India, Home Department, Judicial, No. 32 of 1892, 2lst December 1892. 


In the North-Western Provinces and Oudh the jury system is in force only in Allahabad, Ben- 
ares and Lucknow (or in 3 out of 49 districts), where it was introduced in 1885-—Gazette, 13th Decem- 
ber 1884, p. 598. The cases triable by jury are those relating to offences punishable under ss. 363 
to 369, 372 and 373 (kidnapping and abduction), and 376 (rape) in Chapter XVI of the Penal Code 
(offences against the person), ss. 379 to 382 (theft), 397 to 399 and 401 (robbery and dacoity), 403 and 
404 (criminal misappropriation), 411 to 414 (receiving or possessing stolen property), 426 to 432, 434 
to 436 and 440 (mischief), 448 and 450 to 462 (house-breaking, burglary, &c.) in Chapter XVII 
(offences against property); all offences falling under Chapter XX (relating to marriage); and 
attempts to commit and abctments of these offences.—Despatch to Secretary of State, No. 32 of 
21st December 1892. 


The trial by the Court of Session at Poona of all offences for which, under Chapters VIII, XI, 
XII, XVI, XVII or XVIII of the Indian Penal Code, or under any of those chapters taken in con- 
nection with s. 75 of the Indian Penal Codo, the punishment awardable is death, transportation for 
life, or transportation or imprisonment for a period extending to ten years or upwards, and also of 
all abetments of, or attempts to commit, any of the offences included in those chapters must be by 
jury in the Poona Districts. And any person who may be tried by a jury for any of the offences 
specified must be tried by the same jury for all offences with which he may be charged on the same 
trial.— Bombay Gazette, 1875, p. 798. 


In Madras trial of the undermentioned offences in all Sessions Courts except those in the Agen- 
cies of Ganjam, Godavery and Vizavapatam must be by jury :--The offences described in ss. 378, 
380, 382, 392, 394, 395, 397, 398, 399, 400, 402, 411, 412, 414, 451, 452, 453, 454, 455, 456, 457, 458, 459, 
and 461 of the Penal Code.’ Madras Notifications, 15th March, 18th May, 25th July, and 1st August 
1862 : 14th April 1863, and 11th February 1870; Weir, p. 76.—Madras Gazelte, 20th March 1883. 


Burmah.—The trial of all offences committed by European British subjects before the Courts of 
Session in Burma must be by jury.—Burma Gazette, 1877, Part II, p. 117. 

Tho trial of all offences by the Court of the Recorder of Rangoon and by the Court of the 
Judge of the Town of Moulmcin must be by jury.—Burma Gazette, 1875, Part II, p. 233, which 
must consist of tive persons.—Burma Gazette, 1876, Part II, p. 17. 

Now by Reg. V of 1892.—‘‘ Subject to such rules as the Local Government may from time to 
time make in this behalf, a trial before a Court of Session may be without jury or aid of assessors.” 


Trial by jury ceases in a district when the district ceases to belong to a division to which trial 
by jury has been extcnded.— ae v. Khoodeeram, 8 W. R, Cr. 39. 

If an offence triable with the aid of assessors is tried by a jury, the trial shall not on that 
ground only be invalid: if an offence triable by a jury is tried with the aid of assessors, the trial 
shall not on that ground only be invalid, unless the objection is taken before the Court records its 
finding.—- Post, s. 536. 

Where a jury. on a trial before a Court of Session, by a majority returned a verdict of ‘ not 
guilty ” on all the charges, some of which were triable by assessors, it was held, that the Judge was 

ound to treat the trial as valid, and to proceed to record a final order in accordance with s_ 263 of 
Act X of 1872 (s. 306 of this Code).—In re Bhootnath Dey, Appellant, 4 C. L. R. 405. So, in the case 
of Emp. v. Lakshmana, 1. L. R. 9 Mad. 42, the Judge of the Sessions Court treated a jury who re- 
turnod a verdict of guilty a3 assessors and acquitted the accused, but it was held that the irregular 
procedure of the Judge could not deprive the verdict of its legal effect. 


Trial before Court of 270. In every trial before a Court of Session, 


Session to be conducted the prosecution shall be conducted by a Public Prose 
by Public Prosecutor. cutor 


This section has been hold to be merely directory.—Zsmail, Punj. Rec., 1887, p. 77. 
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For definition of ‘‘ Public Prosecutor,” see s. 4 (mn), anée. 

The Public Prosecutor may avail himself of the services of counsel retained by a private indi- 
vidual (In re Narayan M, Pendshe, 11 Bom. H. C. R. 102), and it is not necessary that the counsel 
should be specially empowered by the Magistrate of the District for that parpose.—in re Gunga- 
dhur Sircar, 23 W. R. 14. 

In the case of Queen v. Ramchunder Sircar, 13 W. R. Cr. 18, KEMP and JACKSON, JJ., ex- 
pressed an opinion that it was highly objectionable for prosecutions in Sessions Courts to be 
conducted. by officers of the Police. nder s. 495 post, any person other than certain officers of 
Police may be granted permission to conduct a prosecution. See s. 495 and the notes thereto. 


The following rule is in force in Burma, when cases are committed by Macistrates other than 
the Mazcistrate of the District for trial by the Court of Session :—The committing Magistrate shall 
always notify the same to the Magistrate of the District, so that the latter may, under s. 235 of the 
Code of Criminal Procedure, empower some officer, where the services of the Government Advocate 
a ble eae to conduct the prosecution before the Court of Session.—Burma Gazette, 1877, 

art , p. 133. 


In Madras the authority of Government should be obtained by District Magistrates before em- 
ploying for the prosecution professional agency other than that of the Government Pleader.—Noti- 
fication (Madras), 11th Auyust 1876; Weir, p. 82. The District Magistrate is not bound to employ 
the Government Pleader in conducting prosecutions.—lst September 1866, ib. Where a higher fee 
than that which a District Magistrate is authorized to disburse for a prosecution is considered 
necessary, application should be made to the Government.—Jbid. 

See Chap. XXX VIII, 


B.— Commencement of Proceedings. 


271. When the Court is ready to commence the trial, the accused shall 
appear or be brought before it, and the charge shall be 
read out in Court and explained to him, and he shall be 
asked whether he is guilty of the offence charged, or claims to be tried. 

If the accused pleads guilty, the plea shall be record- 
ed, and he may be convicted thereon. 


When arraigning an accused, and before receiving his plea, the Court should be careful to 
insure the explanation of the charge in a manner sufficiently explicit to enable the accused to 
understand thoroughly the nature of the hanes to which he is called upon to plead.—Emp. v. 
Vaimbilee, I. L. R. 5 Cal. 826: Aiyavu v. kmp., I. L. R. 9 Mad. 61. 


Under s. 494, any Public Prosecutor appointed by the Governor-Gencral in Council or the 
Local Government may, with the consent. of the Court, in cases tried by jury before the return of 
the verdict, and in other cases before the judgment is pronounced, withdraw from the prosecution 
of any person; and, upon such withdrawal (a) if it is made before a charge has been framed, the 
accused shall be discharged ; (J) if it is made after a charge has been framed, or when under this 
Code no charge is required, he shall be acquitted. 


A prisoner was charged under s. 211 of the Penal Code with having brought a false charge with 
intent to injure, by accusing A of having caused the death of a een by doing a rash or negligent 
act not amounting to culpable homicide under s, 304. He stated at the trial that the original com- 
plaint made by him was false, and that he made it unthinkingly. The Sessions Judge treated this 
statement as a plea of guilty, and sentenced the prisoner to rigorous imprisonment. No record 
of the prisoner’s plea appeared on the proceedings, nor did it appear that the charge had been 
explained as well as read to the prisoner, and the J acy ge ee that the original complaint 
did not amount to a false charge of an offence under s. 304A. It was held that the conviction was 
bad.—Jn re Gopal Dhanuk, I. L. R. 7 Cal. 96: (S. C.) 8 C. L. R. 471. 


Where a prisoner, on the charge being read and explained to him, pleads guilty, the Judge 
must record the plea, and not merely record a narrative of what occurred and of the statements 
made by the prisoner.—In re Gopal Dhanuk, 8 C. L. R. 471: (8. C.) I. L. R. 7 Cal. 96. An ad- 
mission which docs not admit all the elements of the charge is not a plea of guilty to the charge.— 
Ibid: Queen v. Sonaoollah, 25 W. R. Cr. 23: Netai Luskar v. Emp., I. L. R. 11 Cal. 410. 


The prisoner should plead by his own mouth, and not through his counsel or pleader.—Reg. vy. 
Roopa Gowalla, 15 W. R. Cr. 42. 


The language in which a plea is conveyed to the Court by the interpreter is the language in 
which it should be recorded.—Emp. v. Vuimbilee, I. L. R. 5 Cal. 826. 

If a prisoner pleads in effect not guilty, he must. be tried, and the Sessions Judge is not justi- 
fied in convicting him solely upon a@ confession mado before the committing Magistrate.—Queen 
v. Hursookh, 2 All. 479. . . 

If a prisoner pleads not guilty, and the Public Prosecutor does not offer ovidence in support of 
the charge, the Judge ought to instruct the assessors that they are bound to find the prisoner 
not guilty.—Pro., 9th March 1869: 4 Mad. H.C. Rul. xaxiz. 


A former trial set asido on the ground of want of jurisdiction and illegality is not a bar to 
a second trial.—Reg. v. Muthoorapersad Panday, 2 W. R. Or. 10. 


When a prisoner admitted before the Court of Sessions that he had killed his wife and no asses- 
sors were appointed, but the prisoner said that, at the time he committed the offence, he was out of 
his mind, whereupon the Judge took evidence on this point, and, coming to the conclusion that the 
prisoner’s mind was not then affected, convicted him, it was held that the prisoner’s plea was in 


Commencement of trial. 


Plea of guilty. 
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effect: ono of not guilty, and that the trial should not have proceeded without assessors.— Queen v. 


Cheit Ram, 5 All. 110. 
See further notes to s. 255, ante. 


As to modification of procedure where there is a previous conviction, see s. 310, post. 


272. If the accused refuses to, or does not, plead, or if he claims to be 
Refusal to plead or tried, the Court shall proceed to choose jurors or asses- 
fu o Pp ’ ' : J 
claim to be tried. sors as hereinafter directed and to try the case : 


Provided that, subject to the right of objection hereinafter mentioned, the 
Trial by same jury ‘Sne jury may try, or the same assessors may aid in the 


or assessors of several trial of, as many accused persons successively as the 
offenders in succession. Court thinks fit. 


The trial by jury or with the aid of assessors does not actually begin till the charge has 
been read and tho accused claims to be tried.—Emp. v. Bastiano, J. L. R. 15 Bom. 514. 

If a prisoner pleads in effect not guilty, he must be tried, and the Sessions Judge is not justi- 
fied in convicting him solely upon a confession made before the committing Magistrate.—Queen 
v. Hursookh, 2 All. 479. 


If a prisoner pleads not guilty, and the Public Prosecutor doey not offer evidence in sup- 
port of the charge, the Judge ought to instruct the assessors that they are bound to find the 
prisoner not guilty.—Pro., 9th March 1869: 4 Mad. H.C. Rul, wavia, 


Any person summoned as an assessor to a Court of Session may apply for the payment of 
expenses Incurred by him on account of attendance, and the Magistrate of the District shall, if the 
charges appear reasonable, order payment to be made; provided that the amount paid shall not 


exceed three rupecs per diem, 
In calculating the time occupied in attendance, if the journey be made otherwise than by rail, 


a distance of twelve miles shall be held to represent one day.—Smyth, p. 134. 
There should ordinarily be a change of assessors after the trial of every third or fourth case,— 


Mad. H. C. Pro., 11th February 1863; Weir, p. 3. 


273. In trials before the High Court, when it appears to the High Court 

at any time before the commencement of the trial of the 

pape Mes unsustain- erson charged that any charge or any portion thereof is 
clearly unsustainable, the Judge may make on the charge 


an entry to that effect. 
Such entry shall have the effect of staying proceedings upon the charge or 
Effect of entry portion of the charge, as the case may be. 


An entry made under this section is not an gi ae for the purposes of s. 403, post. Under 
s. 494, post, the Public Prosecutor also may, with the permission of the Court, withdraw from the 
prosecution of any person. Applications under this section should be disposed of by the High 
Court in the exorcise of its Ordinary Original Criminal Jurisdiction.-—Jn re Charoo Chunder Mullick, 


J. L. R. 9 Cal. 397. 
C.— Choosing a Jury. 


274. In trials before the High Court, the jury 
shall consist of nine persons. 

In trials by jury before the Court of Session, the jury shall consist of such 
uneven number, not being less than three or more than nine, as the Local Govern- 
ment, by order applicable to any particular district or to any particular class of 
offences in that district, may direct. 


Number of jury. 


For rules as to choosing jurors in Calcutta, see Belchambera’ Rules and Orders, pp. 256—267. 


Bengal.—In trials by jury before a Court of Session, in which an European (not being an Euro- 
pean British subject) or an American is the accused person, or one of the accused persons, it was 
notified that the jury should consist of tive persons in the districts named in the subjoined list A, 
and of three persons in the districts named in list B :— 


List A. 
Burdwan. 24-Pergunnahs. Shahabad. Monghyr. 
Midnapore, Moorshedabad. Tirhoot. Bhaugulpore. 
Hooghly. Dacca. Sarun and Chumra- Cuttack. 


Howrah. Patna. run, 
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RB. 
Bankurah. Pnbna. Noakholly. Singbhoon. 
Beerbhoom. Darjeeling. Tipperah. Manbhoom, 
Nuddea. Julpigoree. Gya. Goalparah. 
Jessore. Furreedpore. Purneah. Kamroop. 
Dinagepore. Backergunge. Sonthal Pergunnahs. Durrung. 
Maldah. Mymensingh. Pooree. Nowgong. 
Rajshahye. Sylhet. Balasore. Seebsaugur. 
Rung pore. Cachar. Hazareebagh. Luckimpore. 
Bograh. Chittagong. Lohardugga. 


Calcutta Gazette, 1873, p. 152. See note to s. 276, post. 

_ But by a subsequent notification, it was ordered, that, in trials before the Court of Session in 
which the accused person is not an Kuropean or American, the jury should consist of five persons 
in all districts in which the system of trial by jury had been, or might thereafter be, extended.— 
Calcutia Gazette, 1873, p. 741. 


In the N.-W. Provinces, juries, in trials by jury before the Court of Session, must consist of 
seven persons.—NV. W. Provinces Gazette, 1873, p. 1042. 


The jury in trials before the Court of Session in the districts of Lahore, Delhi, Rawal Pindi 
and Peshawur must consist of nine persons; in the districts of Amballa, Multan, and Sialkot of 
tive persons; and in all other districts of the Punjab, of three persons.—Punjab Gazetle, 1873, p. 76. 

for rules as to the payment of jurors and assessors in the Punjab, see Punjab Gazette, 1877 
Part III, p. 188. : 


In all trials by jury before the Poona Court of Session, of offences under Chaps. VIII, IX, XII, 
XVI, XVII, XVIII of the Indian Penal Code, the jury must consist of five persons.— Bombay 
Gazette, 1873, p. 129. But in Bombay five has been fixed as the number for the jury in trials before 
the Courts of Session in the Bombay Presidency, in which an European, not being an European 
British subject or an American, is the accused person or one of the accused persons.- /bid. 

In the Madras Presidency, the jury shall consist of five jurors.—Madras Notification, 21st 
December 1872 and 4th January 1873; Weir, p. 76. 


2795. Ina trial by jury, before the Court of Session, of a person not 
Pune eae esial oF Wer: being an European or an American, a majority of the 
sons not Buropeans or jury shall, if he so desires, consist of persons who are 


Americans before Court neither Huropeans nor Americans. 
of Session. 


As to the trial of European British subjects, see s. 451, infra. 


A Judge is not bound to try a native Christian with the aid of a Christian jury.—Jn re Bharut 
Chunder Christian, 1 W. R. Cr. 2. 


276. The jurors shall be chosen by lot from the persons summoned to act 
Jurors to be chosen 28 such in such manner as the High Court may from 
by lot. time to time by rule direct : 
Proviso. Provided that— 
first, pending the issue under this section of rules for any Court, the ee 


Hxisting practice now prevailing in such Court in respect to the choosing 
maintained. of jurors shall be followed ; 


secondly, in case of a deficiency of persons summoned, the number of jurors 
Persons not summon- required may, with the leave of the Court, be chosen 
ed when eligible. from such other persons as may be present ; and 
Trials before special 
jurors, 
(a) if the accused person is charged with having committed an offence 
punishable with death, or 
(6) if in any other case a Judge of the High Court so directs, 
the jurors shall be chosen from the special jury list hereinafter prescribed. 


This section contemplates that the names of the jury to be ‘chosen by lot” shall all be drawn 
out of one box containing the names of all persons summoned to act as jurors.—Rey. v. Vithaldas 
Pranjivandas, 1. L. KR. 1 Bom. 462. 

For tho practice in Bombay, see Reg. v. Vithaldas Pranjivandas, 1. L. R. 1 Bom. 462: and in 
Oalcutta, see Belchambers’s Rules and Orders, pp. 256--267. 


Irregularity in the selection of the jurors is not, unless the accused has been prejudiced, 
ground for setting aside a verdict. See Jn re Jhubboo Mahton, I. L. R. 8 Cal. 739, and s, 537, post. 


thirdly, 1 the Presidency -towns— 
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As to the meaning of ‘‘ High Court ” in the section, see s. 266, ante, as amended by Act X of 


, 8. 8. 
The following rules, made under the authority conferred by s. 276, Act X of 1882 (Code of 
Oriminal Procedure), are laid down for the guidance of the Subordinate Criminal Courts :— 


Courts of Session. 

¥.—In order to nominate a jury for the trial of any prisoner or other person to be tried by 
jury, the Sessions Judge shall cause to be put together in one box cards or pieces of paper contain- 
ing the names of all the persons summoned to attend, except such of the said persons as shall have 
been excused by the Sessions Judge from serving on that day in consequence of their having served 
as jurors on the previous day, or for any other cause. Such cards or pieces of paper shall be, as 
nearly as may be, of eqnal size, and each shall bear the name of one person summoned to attend. 
The Sessions Judge shall then, in open Court, draw, or cause to be drawn, out of the said box, 
one after another, as many of the said cards or pieces of paper as may represent the number of 
jurors required to try the case,? and if any of the jurors whose names shall be so drawn shall not 
appear, or if any be objected to, and the objection be allowed, then such further number shall be 
drawn as may be necessary to complete the number of jurors required for the case. 

I1.—In cases in which not less than one-half of the jury must be either Europeans or Americans 
{s. 460, C. C. P., and s. 451, C. C. P., read with s. 7, Act III of 1884) or both Europeans and Ameri- 
cans (s. 451, C. ©. P. read with s. 7, Act III, 1884), the jurors shall be chosen as follows :—- 

First.—Not less than one-half of such jury shall be chosen by lot, in the manner prescribed by 
Rule I, from a box containing the names of only Europeans or Americans, or Kuropeans and 
Americans, until the necessary majority is complete. 

Second.—To the names of jurors not so chosen shall then be added the names of all the other 
urors summoned to attend, and the number necessary to complete the jury shall then be chosen by 


dot in the manner prescribed by Rule I. 
IlI.—In cases in which not less than one-half of the jury must be neither Europeans nor 


Americans i. 275, C. C. P.), the jurors shall be chosen as follows :— 
First.--Not less than one-half of such jury shall be chosen by lot, in the manner prescribed by 


Rule I, from a box containing the names only of such persons as are neither Europeans nor Amertl- 


cans, until the necessary majority is complete. 
Second.—To the names of jurors not so chosen shall then be added the names of all the other 


jurors suinmoned to attend, and the number necessary to complete the jury shall be chosen by lot in 


the manner prescribed by Rule I. 
IV.—When the jurors have been finally selected, their names shall be entered on the fly-leaf 


prescribed for records of Sessions trials (p. 220, Cr. R. and O.), the ‘‘ foreman” (s. 280, OC. ©. P.) 
eing specially designated as such, 


2 The number of jurors has been fixed as follows (section 274, Cr. P. C.) :— 
oe When accused is a European (not a European British subject) or an American, the jury shall 
consist :— 
(a) of five persons in the following districts, viz. :- 


Burdwan. 24-Pergunnahs. Shahabad. Bhaugulpore. 
Midnapore, Moorshedabad. Tirhoot. Cuttack. 
Hooghly. Dacca. Sarun and Champarun. 
Howrah. Patna. Monghyr. 

(b) of three persons in the following districts, viz. :-— 
Bankura. Dubna. Noakholly. Singbhoom. 
Beerbhoom., Darjeeling. ipperdhs Manbioor 
Nuddea. Julpigoree. Gya. Goal] parah, 
Jessore, Furreedpore. Purneah. Kamroop. 
Dinagepore, Backergunge. Sonthal Pergunnahs. Durrung. 
Maldah. Mymensingh. Pooree, Nowgong. 
Rajshahye, Sylhet. Balasore. Seehsaugur. 
Rungpore. Cachar. Hazareebarh. Luckimpore. 
Bogra. Chittagong, Lohardugga. ; 


(Wotijication, Government af Bengal, 4th January 1873, “‘ Calcutta Gazette,” 22nd, ib., 
Part I, page 152.) 
(2) When accused is not a European or American, the jury shall consist of five persons in all 
the districts to which the system of trial by jury has been, or may hereafter be, sitended: 
(Notification, Government of Bengal, 4th June 1873, ‘‘ Calcutta Gazette,” 11th, éb., 
Part I, page 741.) 
(3) When accused is a European British subject, the jury shall consist :— 
(c) of five persons in the districts named in the subjoined list A, and of three persons in the 


districts named in list B :-— 


List A. 
Bhaugulipore, Durbhunga, Lohardugga. Nuddea. 
Burdwan. Hazareebagh. Middapore. Patna 
Chittagong. Hooghly. Monghyr. Purneah. 
Chumparun., Howrah. Moorshedabad. Sarun. 


Dacca. Jessore, Mozutferpore. 24-Pergunnahs. 
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List B. 
Backergunge. Darjecling. Maldah. Rajshahye. 
Balasore, Dinagepore. Manbhoom. Rungpore. 
Bankura. Furreedpore. Mymensingh. Shahabad. 
Beerbhoom, Gya. Noakholly. Singbhoom. 
Bogra. Julpigoree. Pooree. Sonthal Pergunnahs. 
Cuttack. Khoolna. Pubna. Tipperah. 


(Notification, Government of Bengal, 17th June 1885.) 


And of five persons in the following districts in Assam, in trials before the Court of Session, 
as well as in trials before a District Magistrate under the provisions of Act III of 1884 :— 


Goalparah. Sylhet. Luckimpur (excluding Cachar (excluding the 
Durrung. Kamroop. the Dibrugarh fron- North Cachar fron- 
Seebsaugur. Nowgong. tier tract). tier tract). 


(Notification, Chief Commissioner, Assam, No. 53 of 2nd July 1885.) 
District Magistrates’ Courts. 


V.—The above rules, mutatis mutandis, shall apply to the selection of jurors in cases before 
District Magistrates, in which the accused is a European |British subject, and claims to be tried 
by a mixed jury (s. 451 (a), C. Cr. P.] Such jurors shall be selected from the persons summoned, 
under the provisions of s. 462 of the Code, to attend for the purposes of the trial.—Rule No. 4 o7 
Q5th June 1885; Wilkins, Addenda, p. 90. 


277. As each juror is chosen, his name shall be called aloud, and, upon 
Names of jurorsto be his appearance, the accused shall be asked if he objects 
called. to be tried by such juror. 
Objection may then be taken to such juror by the 
Objection to Jurors. a ocused or by the prosecutor, and the grounds of objec- 
tion shall be stated : 

Provided that, in the High Court, objections without grounds stated shall 
be allowed to the number of cight on behalf of the Crown 
and eight on behalf of the person or all the persons 
charged, 


Objection with out 
grounds stated. 


278. Any objection taken to a juror on any of the following grounds, 
if made out to the satisfaction of the Court, shall be 
allowed— 

(a) some presumed or actual partiality m the juror ; 

(6) some personal ground, such as alienage, deficiency in the qualification 
required by any law or rule having the force of law for the time being in force, 
or being under the age of twenty-one or above the age of sixty years ; 

(c) his having by habit or religious vows relinquished all care of worldly 
affairs ; 

(d) his holding any office in or under the Court ; 

(e) his executing any duties of Police or being entrusted with Police-duties; 

(f) his having been convicted of any offence which, in the opinion of the 
Court, renders him unfit to serve on the jury ; 

(9) his inability to understand the language in which the evidence is given, 
or, when such evidence is interpreted, the language in which it is interpreted ; 

(h) any other circumstance which, in the opinion of the Court, renders him 
improper as a juror. 


Ground of objection. 


279. Every objection taken to a juror shall be decided by the Court, 
Decision of objection. and such decision shall be recorded and be final. 

If the objection is allowed, the place of such juror shall be supplied by any 
Supply of place of Other juror attending in obedience to a summons and 


juror against whom ob- chosen in manner provided by section 276 ; or, if there 
jection allowed. is no such other juror present, then by any other person 


present in the Court whose name is on the list of jurors, or whom the Court 


200 CRIMINAL PROCEDURE. [PART VI. 


considers a proper person to serve on the jury, provided that no objection to such 
juror or other person is taken under section 278 and allowed. 


280. When the jurors have been chosen, they shall appoint one of 
Foreman of jury. their number to be foreman. 

The foreman shall preside in the debates of the jury, deliver the verdict of 
the jury, and ask any information from the Court that is required by the jury or 
any of the jurors. 

If a majority of the jury do not, within such time as the Judge thinks 
reasonable, agree in the appointment of a foreman, he shall be appointed by the 
Court 


281. When the foreman has been appointed, the jurors shall be sworn 
Swearing of jurors. under the Indian Oaths Act, 1873. 


This is new, oa the law as laid down by Reg. v. Lakshuman Ramchandra, 3 Bom. H.C. 
Cr. 56, where it was held that it was not necessary, in a trial before a Court of Session, that the 
jurors should be sworn. 


282. If, in the course of a trial by jury, at any time before the return of 
the verdict, any juror, from any sufficient cause, is pre- 
vented from attending throughout the trial, or if any 
juror absents himself, and it is not practicable to en- 

force his attendance, or if it appears that any juror is unable to understand the 
language in which the evidence is given, or, when such evidence is interpreted, 
the language in which it is interpreted, a new juror shall be added, or the jury 
shall be discharged and a new jury chosen. 


In each of such eases the trial shall commence anew. 


Under s. 382, post, a juror or assessor is liable to a fine of Rs. 100 for non-attendance. 


Where, at the close of a trial, onc of the assessors was discovered to be so deaf and blind as to be 
incapable of understanding the proceedings, the trivl was held to be null and void.—Mad. H. C. Pro., 
2nd July 1869 ; Weir, p. 3. 


Discharge of jury in 283. The Judge may also discharge the jury 
case of sickness of pri- whenever the prisoner becomes incapable of remaining 


soner. 
at the bar. 
1).—Choosing Assessors. 


284. When a trial is to be held with the aid of assessors, two or more 
shall be chosen, as the Judge thinks fit, from the persons 
summoned to act as such. 


The actual trial with the aid of the assessors does not begin until the charge has been read and 
the accused claims to be tried.—Emp. v. Bastiano, I. L. R. 15 Bom. 514. 


The same assessors may aid in the trial of as many accused persons successively as the Court 
thinks fit. See note to s. 72, supra. 


285. If, in the course of a trial with the aid of assessors, at any time be- 
Procedure when as. (ore the finding, any assessor is, from any sufficient cause, 
sessor is unable to at- prevented from attending throughout the trial, or absents 
tend. himself and it is not practicable to enforce his attend- 
ance, the trial shall proceed with the aid of the other assessor or assessors. 
If all the assessors are prevented from attending, or absent themselves, the 
proceedings shall be stayed, and a new trial shall be held with the aid of fresh 


assessors. 


An assessor is liable to a fine of Rs. 100 for non-attendance—S. 332, post. 


The law contemplates the continuous attendance of at least onc assessor throughout the trial. 
Accordingly, when in the course of a trial with three assessors one died at an early stage, and later 


Assessors how chosen. 
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on another became too ill to atfend, and finally the third assessor was obliged to retire during 
portion of the address of the pleader for the accused. it was held that the trial was, without juris- 
diction.—Emp. v. Muhammad Khan, I. L. RB. 13 All. 337. 


E.— Trial to close of cases for Prosecution and Defence. 


286. When the jurors or assessors have been chosen, the prosecutor shall 

open his case by reading from the Indian Penal Code 

Wied he ae for Pro’ or other law the description of the offence charged, and 
stating shortly by what evidence he expects to prove the 


guilt of the accused, 


ena DE le The prosecutor shall then examine his witnesses. 


As to modification of procedure in case of previous convictions, see. s. 310, post. 


The witnesses must be examined. It is not sufficient, even with the consent of the pleader for 
the defence, to put in the depositions taken before the Magistrate, and allow the witnesses to be 
cross-examined upon them.—Subba v. Emp., I. L. R. 9 Mad. 83. 

Duty of Prosecution.—It is the ity of the Public Prosecutor, at a trial before the Court of 
Session, to call and examine all material witnesses sent up to the Court on behalf of the prosecu- 
tion, and the Judge is bound to hear all the evidence upon the charge. But the Public Prosecutor, 
it was held by TYRRELL, J., is not bound to call any witnesses who would not, in his opinion, speak 
the truth, or snpport the points he desires to establish by their evidence ; but in such circumstances 
he should explain to the Court that this is the reason for not calling these witnesses, and he should 
offer to put them in the box for cross-examination by the accused at their discretion. In the absence 
of any such explanation or other reasonable grounds apparent in the face of the proceedings, infer- 
ences unfavourable to the prosecution must be drawn from the non-production of its witnesses : Emp. 
v. Tulla, I. l. R. 7 All. 904. See Dhunnoo Kazi, I. L. R.8 Cal 121: Emp. v. Kally Prosonno Das, 
I. L. R. 16 Cal 245: Emp. v. Stanton, I. L. R. 14 All. 521: Emp. v. Bankhandi, I. L. R. 15 All. 6.— 
See further notes to ss. 244 to 245, supra. 


In Sessions cases, every vernacular (1) document, (2) deposition, or (3) examination of an ac- 
cused person, admitted in evidence at the trial, shall be translated into English ; and a copy of 
such translation fairly written out shall be ineorporated in the record. Provided that, when a 
vernacular document, the contents of which are not relevant, is used in evidence for a limited pur- 
pose, such as to prove a signature, or handwriting, or the nature of writing materials, or the like, it 
shall not be necessary to make an English translation of the contents of such document. The trans- 
lation of more than one document, deposition, or examination shall not be written on one sheet of 
paper.—C. O. No. 4 of 28th February 1884 ; Wilkins, Addenda, pp. 64 and 68. 


Examination of ac- 287. The examination of the accused duly re- 
cused before Magistrate corded by or before the committing Magistrate shall be 
rope excenee tendered by the prosecutor and read as evidence. 


Section 80 of the Evidence Act (I of 1872) provides that ‘‘ whenever any document is produced 
before any Court purporting to be a record or memorandum of the evidence, or of any part of the 
evidence given by a witness in a judicial proceeding, or before any officer authorized by law to take 
such evidence, or to be a statement or confession by any prisoner or accused person taken in accord- 
ance with law, and purporting to be signed by any Judge or Magistrate, or by any such officer as 
aforesaid, the Court shall presume that tiie document is genuine; that any statements as to the 
circumstances under which it was taken, purporting to be made by the person signing it, are true ; 
and that such evidence, statement, or confession was duly taken.” See memorandum required 
under s. 164, anie. 

A deposition given by @ person is not admissible as evidence against him in a subsequent pro- 
ceeding without its being first proved that he was the person who was examined and gave the deposi- 
tion.—In the case of Hmp. v. Durga Sonar, T. GL. R. 11 Cal. 580, a pardon had been tendered to an 
accused, and his evidence was recorded by the Magistrate. Subsequently the pardon was revoked, 
and he was put on trial before the Sessions Judge with the other accused. His former deposition was 

ut in and used without any proof that he was the person who was examined before the Magistrate. 
he deposition was held to be inadmissible.—See Reg. v. Nussuruddin, 21 W. R. Cr. 5. 


As to examining the prisoner during the course of a trial, see 8, 342, infra, and notes to ss. 200 
and 253, ante. 

This section only refers to the examination of an accused by or before the committing Magis- 
trate, but a confession taken under s. 164, ante, is also admissible. See s. 533, nost. It is apparently 
not gee with the prosecution to put in the examination of the accused.—Emp. v. Rama Tevan, 
I. L. R. 15 Mad. 352, p. 353. 


Section 30 of the Evidence Act provides that ‘“‘when more persons than one are being tried joint- 
ly for the same offence, and a confession made by one of such persons affecting himself and some other 
of such persons is proved, the Court may take into consideration such confession as against such other 
person as well as against the person who makes such confession. |e aah ar ee as used in 
this section includes the abetment of or attempt to commit this otfence—Act IJ of 1891 s. 4.) 


_ Illustrations. : 
‘“‘(a) A and B are jointly tried for the murder of C. It is proved that A said, ‘Band I 
murdered C,’ The Court may consider the effect of this confession as against B. 
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.-, A is on his trial for the murder of C. There is evidence to show that C was murdored 
by A and B, and that B said, ‘A and I murdered C.’ This statement may not be taken into con- 
sideration by the Court as against A, as B is not being jointly tried.” 

Although the confession of a prisoner affecting himself and another person charged with the 
same offence is, when duly proved, admissible as evidence against both, such person cannot, when 
it is uncorroborated as against him, be legally convicted on it.—Emp. v. Ashootosh Chuckerbutty, 
I. L. R. 4 Cal. (F. B.) 483 : (S. C.) 3 C. L. R. 270 : Pro., 16th October 1876, I. L. R. 1 Mad. 163: 


Venkatasami v. Reg., I. L. R. 7 Mad. 102. 


A deposition given by a person to whom a conditional pardon has been tondered is not, after 
withdrawal of the pardon, admissible against him on a subsequent procecding or on the trial of 
himself with his accomplices, unless it is first proved that he was the person who was examined 
and gave the deposition (Emp. v. Durga Sonar, I. L. R. 11 Cal. 580); and apparently a confession 
made by an accused before a Court other than the Court trying him could not be used against him 
or against persons tried jointly with him without evidence being given, identifying him as the 
person who made the confession. See the note to s. 164, supra, as to the use of confessions on 
joint trials, p. 143. A confession of one of several accused persons made in the absence of the 
Others is of no weight as against the latter. Such confessions, like statements of approvers, are 
always regarded as tainted.—Emp. v. Bipin Biswas, I. L. R. 10 Cal. 970. 

A Judge should charge a jury that mere confessions of prisoners tried simultaneously for the 
same offence are only to be rated as evidenco of a very defective character as against others than 
those who made them, and that they require especially careful scrutiny before they can be safely 
relied on.— eg. v. Sadhu Mundul, 21 W. R. Cr. 69. 2 

Where two persons are accused of an offence of the same definition or arising out of a single 
transaction, the confession of the one may be used against the other, though it inculpates himself 
through acts separable from those ascribed to his accomplice, and capable therefore of constituting 
a separate offence from that of the accomplice.—Emp. v. Nur Mahomed, I, L. R. 8 Bom. 223: see 
Reg. v. Purbhudas Ambaram, 11 Bom. H. C. R. 90. 

An admission by certain persons that the crime charged against them was committed by 
certain other persons, and that whatever share they had in it was under compulsion, is not ‘a con- 
fession upon which any person ought to be convicted.— Queen v. Kisto Mundul, 7 W. BR. Cr. 8. 

It is not necessary for a Sessions Judge to read out to prisoners confessions made by them 
before a Magistrate, and ask them whether they have any objection to the reception of these 
confessions. The examination of prisoners before a Magistrate is to be received in evidence, and 
the attestation of the Magistrate is prima facie proof of the circumstances.—Qucen v. Misser 
Sheikh, 14 W. R. Cr. 9. See further note to s. 298, post. 


Before criminating a man on his own statement under examination, the Court should be 
satisfied that such statement was deliberately made and recorded ; that, after being recorded, it 
was shown or read to the accused, so that he might be assured that his words were correctly taken 
down, and these important circumstances should bo attested by the signature of the Magistrate 
following the certificate mentioned in s. 346 (s. 364 of the present Code), which is to be given under 
his own hand.—qQueen v. Mussamut Niruni, 7 W. R. Cr. 49. 

And where a statement made by a prisoner before a Magistrate, though signed by the Magis- 
trate, does not contain such certificate, it does not of itself constitute prima facie evidence of the 
examination within the meaning of this section ; and if other proof is not given (now under s, 533, 
post) to shew that the statement was made by the prisoner before the Magistrate, the statement is 
not admissible as evidence at the Sessions-—Queen v. Pelumber Dhovbee, 14 W. R. Cr. 10. 


A prisoner may be convicted on his own uncorroborated confession (Queen v. Runjeet Sontal, 
6 W. R. Or. 73), even in a case of murder.—Queen v. Hyder Julaha, ib. 83. 
A confession before the Magistrate, though afterwards retracted before the Sessions Court, is 
evidence against the party making it (Queen v. Mussamut Jema, 8 W. R. Cr. 40); provided the 
Judge be satisfied that it was made voluntarily.— Queen v. Sreemuty Mongola, 6 W. R. Cr. 81; but 
a retracted confession should be supported by independent reliable evidence corroborating it in 
material particulars.—Emp. v. Barappa, I. L. R. 12 Mad. 123: Emp. v. Rangi, T. L. R.10 Mad. 
295: see Reg. v. Amanulla, 12 B. L. R. App. 15: and it seems that where depositions used under 
8. 288 are the only corroboration they arc not sufficient.--Emp. v. Barappa, I. L. R.12 Mad. 123. 


At the Sessions trial the prisoner retracted his statement when it was read over to him, and 
said that he was compelled to make it. The Judge without making any inquiry or taking any 
evidence on the point submitted the prisoner’s statement to the jury asa confession. It was held 
that the Judge was wrong in so doing, and that he should rather have charged the jury not to accept 
the prisoner’s statement as a confession.— Queen v. Gunesh Koormee, 4 W. R. Cr. 1. 


A Sessions Judge should compare the statemonts of the witnesses recorded by the Magistrate at 
the preliminary een with the evidence of the same witnesses at the Sessions [Queen v. 
Bindabun Bowree, 5 W. R. Cr 54, per NORMAN and L. 8. JACKSON, JJ. (CAMPBELL J. dissent- 
ing)}; and it was held by WItson, J., he may direct the attention of the jury to discrepancies 
between the evidence given by witnesses in the Sessions Court and that given before the Magis- 
trate without the depositions being put in.—Emp. v. Haran Chunder Miiter, 6 C. L. R. 390. 


The examination of the accused before the Magistrate must be given in evidence at the 
Sessions trial, whether it tells for or against the prisoner, and it is not in the discretion of the 
prosecution to put in that examination or not.—Queen v. Sheikh Mehar Chand, 13 W. R. Or. 63; 
Queen v. Misser Sheikh, 14 W. R. Cr. 9: Emp. v. Rama Tevan, I. L. R. 15 Mad., p. 353. 

Examinations of accused persons, depositions, de., how received in evidence at a Sessions trial. 
—(a) The ‘examination of the accused person,’ which is directed by s. 287 of the Code of Criminal 
Procedure, shall be tendered by the prosecution and read as evidence before the accused is called 
upon to enter on his defence. 
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(b) So also should be the deposition of a medical witnoss which ‘‘ may be given in evidence” 
(s. 509), and the examination of a witness in a case in which it ‘may be given In evidence’ under 
s. 33 of the Evidence Act (if it is considered desirable on the part of the prosecution to put in 
such examination). 

(c) Before examinations are received as evidence under any of these three sections, care must 
be taken to see that they are in proper form and duly attested, or otherwise strictly proved. And 
under s. 33 of the Evidence (Act, I of 1872), the examination cannot be given as evidence unless it 
is pera that the witness, whose examination it is proposed to put in, is dead, or the Court is 
satisfied that for sufficient cause his attendance cannot be procured. 

(zd) Such examinations, when so received, are to be detached from the proceedings in the 
preliminary inquiry and annexed to the record of the trial.—Cal. H.C. C. O. No. 11 of 2nd Sep- 
tember 1867 ; Wilkins, p. 114. ae 

(e) Confessions to be Translated. —When confessions or cxaminations of accused persons made 
before a Magistrate form part of the evidence against the persons committed for trial to the Court 
of Session, they should be accompanied by translations into English fairly written out.—Cal. H. C. 
C. O. No. 4 of 10th August 1872; Wilkins, p. 114. 

In a trial before a Court of Session, the examination of the accused person which this section 
requires to be given in evidence should be read as part of the case for the prosecution before the 
defence is entered upon and marked as an exhibit. A note to the effect that this has been done 
should be entered in the record.—See Mad. H. C. Pro., 31st March and 11th November 1869 ; 
Weir, p. 44 


288. The evidence of a witness duly taken in the presence of the 
accused before the committing Magistrate may, in the 
Evidence given at pre- discretion of the presiding Judge, if such witness is 


liminary inquiry admis- . . ‘ 
Oe Ria aaa produced and examined, be treated as evidence in the 
case. 


The witness must be produced and examined before the Judge in order that his depositions may 
be treated as evidence under this section. 


Under s. 512, post, if it be proved that an accused person has absconded, and that there is no 
immediate prospect of arresting him, the Court competent to try or commit for trial such person 
for the offence complained of may, in his absence, examine the witnesses (if any) produced on 
behalf of the prosecution, and record their depositions. Any such deposition may, on the arrest 
of such person, be given in evidence against him on the inquiry into, or trial for the offence with 
which he is charged, if the deponent is dead or incapable of giving evidence, or his attendance 
cannot be procured without an amount of delay, expense, or inconvenience which, under the 
circumstances of the case, would be unreasonable.—S. 512, post. See note to that section. See Jn 
re Dham Mundul, 6 C. L. R. 53. 

Section 33 of the Evidence Act, (I of 1872,) provides that ‘‘ evidence given by a witnoss in a 
judicial proceeding, or before any person authorized by law to take it, is relevant for the purpose 
of proving, in a subsequent judicial proceeding, or in a later stage of the same judicial -procee ing, 
the truth of the facts which it states, when the witness is dead or cannot be found, or is incapable 
of giving evidence, or is kept out of the way by the adverse party, or if his presence cannot be ob- 
tained without an amount of delay or expense which, under the circumstances of the case, the Court 
considers unreasonable. : 

‘* Provided that the proceeding was between the same parties or their representatives in inte- 
rest; that the adverse party in the first procecding had the right and opportunity to cross-examine ; 
and that the questions in issue were substantially the same in the first as in the second proceeding. 

** Kxplanation.--A criminal trial or inquiry shall be deemed to be a proceeding between the 
prosecutor and accused within the meaning of this section.” 

In Reg. v. Arjun Megha, 11 Bom. H. C. R. 282, Wzst, J., said: ‘‘ We think that the purpose 
of s. 249 of the Criminal Procedure Code (Act X, 1872), as recently amended, is to make depositions 

iven before Magistrates in the preliminary inquiry, evidence for the purposes of the trial in the 

ourt of Sessions, only when the Sessions Judge determines, in the exercise of his discretion, that 
they are to be used in this way. But we think that the exercise of this discretion, considering it as 
a matter of fact or of law, is open to review by this Court in appeal. When a case is under trial 
in a Oourt of Session, the Sessions Judge has the depositions given in the Magistrate’s Court 
before him. If he finds that the statements of the witnesses in his own Court differ materially from 
those previously made by the same witnesses, it is his duty to cxamine them as to the discrepancies, 
and this is more epoctally his duty when the prisoners are nndcfended, and contradictory testi- 
mony is given for the prosecution. But if he thus examines the witnesses, he ought (See Taylor on 
Evidence, ss. 1300, 1301, and Indian Evidence Act, s. 155), in ordinary cases, to make the deposi- 
tions upon which he has examined them evidence in the case; he is at liberty to do so, and the 

ower should be exercised so asto bring all relevant matter, so far as possible, under consideration 

n forming a judgment on the case. If the Sessions Judge has omitted to examine witnesses on 
obvious and important discrepancies in their statements, this Court will, in general, direct that 
such an examination be made, and the Sessions Judge, having the witnesses before him for such a 

urpose, will, in most cases, feel it his duty to make the former depositions evidence quantum valeat 

or the purposes of the final adjudication in appeal. The alternative is for this Court in such cases 
to order a new trial, on the ground that there has been a misuse of the Sessions Judge’s discretion 
which may have caused a defeat of justice ; but a new trial will not be ordered except in special 
cases. 

Under s. 33 of the Evidence Act, depositions of an absent witness are only admissible when 
the prisoner has had the right and opportunity to cross-examine.— Reg. v. Etwaree Dharu, 21 W. RB. 
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Cr. 12. Inconvenience to witnesses is no ground allowed under s. 33 of the Evidence Act: Emp. 
v. Burke, 1. L. R. 6 All. 224: see Reg. v. Lukhun Santhal, 21 W. R. Cr. 56. The former deposi- 
tion must have been made before a person authorized by law to take it. If it was taken in a pro- 
ceeding pronounced to be coram non judice, it cannot be used.—Rama Reddy, I. L. R. 3 Mad. 48. 


In the case of Joyudee Paramanick, 7 C. L. R. 66, Frey, J., expressed a grave doubt, whether 
the deposition of an approver taken before the committing Magistrate might be used as evidence 
against his accomplices on their trial before the Sessions Court, the conditional pardon of the 
approver eae: een withdrawn. A similar doubt was expressed by the Court (PRINSEP and 
TOTTENHAM, JJ.) in the case of Vanha Mulla v. Emp., 13 ©. L. R. 326. 


This section, it has been recently held, was never intended to be used so as to enable a Court 
trying acase to take a witness’s deposition bodily from the committing Magistrate’s record and to 
treat it as evidence before the Court itself.—Emp. v. Dum Sahai, I. L. R. 7 All. 862. It contem- 
plates the evidence recorded by the committing Magistrate as not being ordinarily evidence in the 
case. It is only in case of individual witnesses, ‘‘if such witnesses arc produced and examined,” 
that the Judge may, in his discretion, treat their cvidence as evidence in the case.—Subba v. Emp., 
I. L. R. 9 Mad. 89: see Shib Dyal v. Emp., Punj. Rec., 1883, p. 54: Reg. v. Majohur Roy, 24 W. R. 
Cr. 11. In the case of Shib Dyal v. Emp., Punj. Rec., 1883, p. 54, the evidence of a witness in an 
inquiry upon a charge of murder was taken in the presence of the accused by the Magistrate, who, 
being of opinion that the witness was concerned in the murder, committed her for trial to the Sessions 
Court. with the original accused. In the Sessions Court the deposition was used, but it was held to 
have been wrongly used, as she was not under this section of the Code produced and examined as a 
witness. 


Where a Judge proposes to contradict witnesses by their statements made before the commit- 
ting Magistrate, he is bound to put to them the whole or such portions of their depositions as he 
intends to rely upon in his decision, so as to afford them an opportunity of explaining their mean- 
ing or denying that they had made any such statement.—Emp. v. Dan Sahai, I. L. R. 7 All. 862. 


The statement of a prisoner, whether taken as a confession or an examination, may be received 
as evidence.—Reg. v. Suneechur, 5 W. R. Cr. 1. As to the formalities required, see Reg. v. 
Nussuruddin, 21 W. R. Cr. 5, and Evidence Act, s. 80, and s. 164, ante. ‘he certificate of a 
Magistrate appended to a confession, in order to afford primd facie evidence, under s. 80 of the 
Evidence Act, of the circumstances mentioned in it relative to the taking of the statement, ought 
to give the facts necessary to render the deposition admissible under the section.—Reg. v. Nussur- 
uddin, 21 W. R. Cr. 5. If the examination of an accused person taken before the Magistrate is 
afterwards read in evidence at the trial before the Sessions Court, the whole of it should be read 
out. —Pro., 5th November 1869: 5 Mad. H. C. R. iv. But the deposition of a person is not admissible 
against him in a subsequent proceeding in which he is accused without proof that he made the 
deposition.—Emp. v. Durga Sonar, I. L. R. 11 Cal. 580. 

Where the Sessions Judge considered that the evidenco given before him was untrustworthy, 
but nevertheless convicted the accused, under the corresponding section of the former Code, upon the 
evidence given by the same witnesses before the committing officer, it was held that the conviction 
was bad.—Queen v. Amanullah, 21 W. R. Cr. 49: (S.C.) 12 B. L. R. Appx. 15. PHEAR, J., said: 
““The Judge founds his conviction of the prisoner upon the testimony which was given before 
another judicial officer, not before himself, by the very persons who according to his own view, 
before him showed themselves in the very same matter to be utterly unworthy of belief. Even if 
s. 249 (s. 288 of this Code) warranted the Court in taking such a step as this, it seems to me certainly 
an inordinately long step to take. And I might almost say that the logical consequence would be 
that the taking of evidence in the Sessions Court might be altogether dispensed with; for, if it is 
legitimate, proper, and safe that the Sessions Court should come to a verdict against the prisoner 
upon the evidence given before the Magistrate by witnesses who before the Sessions Court denied 
that evidence and showed themselves unworthy of belief, @ fortiori it would be right, proper, and 
safe for the Sessions Court to found its judgment upon the evidence given before the Magistrate in 
those cases where the witnesses afterwards confirm that evidence by the testimony which they give 
in the Sessions Court. And I think that this very obvious consequence shows very conclusively that 
the Judge misapprehended the truc scope of s. 249 (s. 288 of this Code) of the Criminal Procedure 
Code. ae ee ee ew we ww ow ww we we he 6 It appears to me that the Legislature, in 
framing this enactment, desired merely to authorize the Court to take a particular statement made 
by a witness before the committing Magistrate as the true statement, notwithstanding that it was 
denied, or a statement inconsistent therewith was made, by the witness before the Court itsolf, if the 
Oourt could see from the evidence of that same witness before itself, or of other witnesses before 
itself, that the original statement was worthy of belief, not that the Court should discard wholly the 
testimony of witnesses given before it, and have recourse to the testimony of the same persons which 
was given elsewhere before another judicial otticer on the occasion of making the investigation 
preliminary to the final trial. The discretion which is conferred by the passage ‘if the Court 
thinks fit’ in s, 249 [288] is to be exercised upon substantial materials rightly before the Court, and 
reasonably sufficient to guide the judgment of the Court as to the truth of the matter, and not as 
was the case here, aon mere speculation or conjecture.” And MorRIs, J., said: ‘‘It seems to me 
that under s, 249 [288] of the Criminal Procedure Code, a J udge may base his judgment on the 
evidence given before the Magistrate in the presence of the accused, where there are special and 
particular reasons for meme 3 that evidence to be honest and true, and when that evidence is 
to a certain extent corroborated by independent testimony before himself. In the present instance 
there is nothing of this kind. There is really no one such substantive fact conclusively proved as 
can enable the Judge to say with confidence that the evidence given before the Magistrate was 
true as opposed to what was said before himself. Nor can it be said that the Police-officer, or any 
other witness before the Court of Session, affords independent testimony corroborative of the 
evidence given before the Magistrate.” In the case of Emp. v. Dan Sahai, I. L. R. 7 All. 892, 
STRAIGHT, J., expressed his approval of the remarks of PHEAR, J. 
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_Depositions under this section (288) where they are the only evidence corroborating a confession 
Mf ar ane been retracted are not sufficient to justify a conviction.—Emp. v. Barappa, I. L. R. 12 
Upon an inquiry before a Magistrate in a case of murder, two vakeels presented their vakalutna- 
mahs and applied to be allowed to conduct the defence of the accused. The Magistrate refused per- 
mission, and, after recording the depositions of the witnesses, committed the accused to take their 
trial before the Sessions Court. _In the Court of the Magistrate the only material evidence for the 
pieecution was that of three witnesses, who, on being examined in the Sessions Court, denied all 
nowledge of the facts to which they had deposed before the Magistrate. Two of them denied having 
made the statements recorded, while the third admitted the statements attributed to him, but assert- 
ed that they were false and made under pressure. The Sessions Judge, disbelieving the state- 
ments made in his Court, phereupen used the previous depositions as evidence in the case, and mainly 
upon these convicted the accused of murder and sentenced them to transportation for life. Against 
this conviction and sentence the prisoners appealed to the High Court, on the ground that the pre- 
vious depositions ought not to have been used as evidence in the case, as the Magistrate had refused 
to allow their pleaders to appear and cross-examine the witnesses who made the depositions. The 
High Court affirmed the sentence.—Jn re Dham Mundul, 6 O. L. R. 53. 


289. When the examination of the witnesses for the prosecution and the 
Procedure after ex- @Xamination (if any) of the accused are concluded, the 


amination of witnesses accused shall be asked whether he means to adduce 
for prosecution. evidence 


If he says that he does not, the prosecutor may sum up his case ; and if the 
Court considers that there is no evidence that the accused committed the offence, 
it may then, in a case tried with the aid of assessors, record a finding, or, in a 
case tried by a jury, direct the jury to return a verdict, of not guilty. 

If the accused, or any one of several accused, says that he means to adduce 
evidence, and the Court considers that there is no evidence that the accused 
committed the offence, the Court may then, in a case tried with the aid of as- 
sessors, record a finding, or, in a case tried by a jury, direct the jury to return a 
verdict, of not guilty. 

If the accused, or any one of several accused, says that he means to adduce 
evidence, and the Court considers that there is evidence that he committed the 
offence, or if, on his saying that he does not mean to adduce evidence, the prose- 
cutor sums up his case and the Court considers that there is evidence that the 
accused committed the offence, the Court shall call on the accused to enter on 
his defence. 


The words ‘‘ the prosecutor may stim up his case” do not exclude the assistance of counsel.—Jn 
re Narayen M, Pendshe, 11 Bom, H. C. R. 102. 


Where, on being asked under this section, the accused has stated that he means to adduce 
evidence, but on further consideration does not do so, the Court is not at liberty to make a presump- 
tion adverse to the accused from the circumstance that he has not adduced evidence.—Hurry Churn 
Chuckerbutty v. Emp., 13 C. L. R. 358: (S.C.) I. L. R. 10 Cal. 140. In that case, at the close of 
the evidence for the prosecution, the attorney for the defence, in answer to the Judge, stated that 
he meant to call witnesses. The Court then adjourned; and, on the following day, the attorney 
stated that, on reconsideration, he did not intend to call witnesses. The Judge allowed the prose- 
cution to reply. On appeal the High Court (PRINSEP and TOTTENHAM, JJ.) held that, although the 
strict interpretation of ss. 289 and 292 of the Code would warrant this course, it was never meant 
by the Legislature that the prosecutor should have a reply when no witnesses are called for the de- 
fence, the object of the law being evidently to let each side have an opportunity of commenting on 
the evidence of the other, and not to give an additional advantage to the prosecution in such a case 
as that before them. 

So it was held in Calcutta and Bombay, that the fact that the accused had, during the crogs- 
examination of the witnesses for the prosecution, used certain documents, and that such documents 
had been put in evidence on his behalf did not entitle the prosecutor to the right of reply, if, 
when asked upon the close of the case for the prosecution, whether he meant to adduce evidence, 
the accused said that he did not.—Emp. v. Grees Chunder ‘Banerjee, I. L. R. 10 Cal. 1024 : Emp. 
v. Kaliprosonno Doss, 1. L. R. 14 Cal. 245: Emp. v. Krishnaji, I. L. R. 14 Bom, 436: Emp. v. 
Solomon, I. L. R. 17 Cal. 930. In Madras, however, these cases were dissented from in Emp. v. 
Venkatapathi, 1. L, R. 11 Mad. 339. See s. 292, post. In Allahahad, also, it has been held that 
where documents are put in evidence by the defence during the course of the case for the prosecu- 
tion, although the defence calls no witnesses, the prosecution has a right of reply.—Emp. v. Hay 
field, I. L. R. 14 All. 212, per Knox, J., expressly dissenting from Emp. v. Grees Chunder Banerjee, 
I. L. R, 10 Cal. 1024: Emp. v. Kaliprosonno Doss, 1. L. R. 14 Cal. 245; Emp. v. Solomon, I. L, 
R. 17 Cal. 930: and Emp. v. Krishnaji, 1. L. R. 14 Bom, 436, 
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In England where any documents are put in on behalf of the accused at any time in the course of 
the trial the counsel for the prosecution has a right at the conclusion of the defence to address the 
jury in reply.—Roscoe Cr. Evd., p. 204 (11th edition); see 2. v. Edwards, 8 O. and P. 26. 

An accused should be called upon to enter upon his defence and to produce his evidence when 
the case for the prosecution has been brought to a close. Where, therefore, one witness for the pro- 
secution was re-called after the prisoner had made his defence, and the prisoner had no opportunity 
of calling evidence with reference to the evidence of that witness, the High Court quashed the con- 
viction and ordered a new trial.— Queen v. Assanoollah, 13 W. R. Cr. 15. See notes to s. 256, ante. 


If, on being called on to enter upon his defence and to produce his evidence, the accused makes 
any statement in defence, it onght to be recorded ; if he does not voluntarily make any statement, and 
declines to answer any question put by the Court, the fact should be noted, and when there is nothing 
else to show the nature of the defence, a note of the address to the Court, if any, should be record- 
ed. The record is not complete unless it shows the nature of the defence set up.—In re Gopal 
Hajjam, 15 W. RB. Cr. 16. 


Witnesses for the defence ought not to be examined until after the evidence for the prosecution 
has been taken, for it is only when sufficient evidence has been produced against him that an 
accused can be called upon to go into his defence.—Jn re Turibullah, 40. L. R. 338. 


In conducting a case for the prosecution, all persons who are alleged or known to have any 
knowledge of the facts ought to be brought before the Court and examined. It is not a valid ground 
for the non-production of witnesses in the Sessions Court that they had been examined by the com- 
mitting Magistrate against the express wish of the Police-officer in charge of the prosecution.—Zmp. 
v. Ram Sahai Lal, I. L. R. 10 Cal. 1070. 

If an accused person has not his witnesses present, the Judge should, if he sees grounds for pro- 
ceeding, first call upon him for his defence and then postpone the case.—Queen v. Jumiruddin, 
23 W. R. Cr. 58, See also Queen v. Ishan Dutt, 6 B. L. R. Appx. 88: (S. C.) 15 W. R. 34, 

** No Lvidence.”—When there is nothing in the evidence which, if believed, amounts to proof, the 
case should not be left to the jury (Queen v. Wreedharee Manje, 7 W. R. Or. 39), as a verdict of 
guilty cannot, under the circumstances, be sustained (Queen v. Rutton Dass, 16 W. R. Cr. 19); but 
if there is some evidence, the case must go to the jury, even though the Judge disbelieves the evi- 
dence.—Re Hurvov Shuha, 16 W. R. Cr. 20; for the words ‘‘no evidence” in the 2nd and 3rd_para- 
graphs of the section are not to be read as meaning ‘‘no satisfactory, trustworthy or conclusive 
evidence.” —Lmp. v. Vujiram, I. L. R. 16 Bom. 414. If there is evidence, the trial must go on to 
its close.—J/bid : Emp. v. Munna Lal, 1. L. R. 10 All. 414. 


It would seem from Reg. v. Purvati, 7 Bom. H. C. R. C. C. 82, which was decided under Act 
XXV of 1861, s. 372, that when a judgment of acquittal is recorded, it is not necessary to ask the 
assessors their opinion. See also /n re Narain Dus, I. L. R. 1 All. 610n. ‘ 


Cross-Examinution.—It will be observed that while s. 290 expressly provides for the cross-ex- 
amination of the witnesses for the defence, this section is silent as to the cross-examination of the 
witnesses for the prosecution by the accused. An accused person, however, is always entitled to 
cross-exumine the witnesses for the prosecution. See notes to s. 246, ante, and s. 128 of the Evi- 
dence Act, I of 1872. The Court cannot refuse even to allow the cross-examination of a witness 
called by itself.—In re Greesh Chunder Talukdar, 5 C. L. R. 364: (S. C.) I. L. R. 5 Cal. 614. A 
Judge ought, it has been held, to allow the accused an opportunity of cross-examining all witnesses 
whose depositions have been taken for the prosecution before the committing Magistrate, but whose 
evidence is dispensed with at the trial. His refusal to do so is not an error in law, though matter 
for comment by the counsel for the accused.— eg. v. Futtechand Vastachand, 5 Bom. H. C. R. Cr. 
85: Emp. v. Greesh Chunder Talukdur, 5 C. L. R. 364: (S. C.) 1. L. R. 5 Cal. 614: Emp. v. Tulla, 
I, L. R. 7 All. 904. See Emp. v. Kaliprosonno Doss, 1. L. BR, 14 Cal. 245: Emp. v. Solomon, 1. L. R. 
13 Cal. 930. In Emp. v. Stanton, I. L. R. 14 All, 521, it was said that all the prosecution is bound 
to do is to have witnesses who were examined before the committing Magistrate present at the 
er ae to give the Court or counsel for the defence an opportunity of examining them.— Per 

NOX, J. 

Duties of Prosecution.—The relative duties of the prosecution and the defence were described 
a ac remarks made in tho case of Dhunnoo Kuzi, 10 C. L. R. 151: (8S. C.) 1. L. BR. 

al. 121. 

“The only legitimate object of a prosecutor is to secure not a conviction, but that justice may 
be done. The prosecutor, therefore, is not free to choose how much evidence he will bring before 
the Court. He is bound to produce all the evidence in his power directly bearing on the charge. 
It is prima facie his duty accordingly to call those witnesses who, from their connection with the 
transaction in question, must be able to give important information. The only thing that can re- 
lieve the prosecution from calling such witnesses is the reasonable belief that, if called, they would 
not speak the truth. If such witnesses are not called without sufficient reason being shown (and 
the mere fact of their being summoned for the defence seems to us by no means necessarily a 
sufficient reason), the Court may properly draw an inference adverse to the prosecution. 

There is no corresponding obligntion upon the accused. He is merely on the defensive, and 
owes no duty to anyone but himself. He is at liberty, as to the whole, or any part of the case 
against him, to rely on the weakness of the case for the prosecution or to call witnesses, or to meet 
the charge in any other way he chooses. And no inference unfavourable to him can properly be 
drawn, because he takes one course 1ather than another.”—Per WILSON, J. The case of Dhunnoo 
Kazi was referred to and approved in Hurry Churn Chukerbutty v. Emp.,13C. L. R. 358: (8. C.) 10 
Cal. 140. See Emp. v. Ram Sahai Lal, 1. L. R. 10 Cal. 1070 ; and Emp. v. Bankhandi, I. L. R. 15 All. 6. 

In Sessions cases the prosecution is not bound to call any witness or tender a witness called 
before the Magistrate for cross-examination. It is not bound to do more than have the witnesses 
called before the Magistrate present in Court for the accused to call them or not as he thinks fit.— 
Emp. v. Kaliprosonno Doss, 1, L. R. 14 Cal. 245: Emp. v. Stanton, I. LR. 14 Al. 521. 
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Witnesses not to be kept waiting.—The evidence of witnesses should invariably be recorded as 
soon as possible after their attendance. If from unavoidable causes an adjournment is indispens- 
able, there should be no unnecessary delay. Witnesses remaining over from one day should, as a 
rule, be examined at the first sitting of the Court on the following day. By this means the public 
oe bel put to no inconvenience, and justice will be administe in &@ prompt and satisfactory 


Chief Magistrates of Districts should carefully supervise the returns of their subordinates, as 
they will be held responsible for the correction of irregularities.— Cal. H. C. C. O. No, 12 of 7th 
November 1865 ; Wilkins, pp. 7, 8. 


290. The accused or his pleader may then open his case, stating the facts 
or law on which he intends to rely, and making such 
comments as he thinks necessary on the evidence for 
the prosecution. He may then examine his witnesses Gf any), and after their 
cross-examination and re-examination (if any) may sum up his case. 


_If the accused makes any statement in defence, it ought to be recorded; if he does not volun- 
tarily make any statement and declines to answer any question put by the Court, the fact should 
be noted ; and when there is nothing clse to show the nature of the defence, a note of the address 
to the Court, if any, should be recorded. The record is not complete, unless it shows the nature of 
the defence set up.—In re Gopal Hajjam, 15 W. RK. Cr. 16. 

In the trial of warrant-cases by Magistrates an accused may put in a written statement, and 
the Court is bound to record it.—S. 256, ante. There appears to be.no reason why he should not do 
so in the High Court or Sessions Court. 


Under s. 340, post, every person accused before any Criminal Court may of right be defonded 
by a pleader. Sees. 4 (x), ante. 


Defence. 


291. The accused shall be allowed to examine any witness not previous- 
ly named by him, if such witness is in attendance ; but 
Right of accused as to he shall not, except as provided in sections 211 and 281, 
be entitled of vissht to have any witness summoned other 
than the witnesses named in the list delivered to the 
Magistrate by whom he was committed for trial. 


A prisoner is entitled, as a matter of right, to have any witnesses named in the list which he 
delivers to the Magistrate summoned and examined (Queen v. Prosunno Coomar Mottro, 23 W. R. 
Cr. 56: Queen v. Bhooban Isher Gosamee, 2 W. R. Cr. 6: Queen v. Abdool Setar, 3 W. R. Cr. 
36); but he is not entitled as of right to have witnesses not named by him before the Magistrate 
summoned at the sessions trial,— Queen v. Boidnath Singh, 3 W. RK. 29. But the Judge of the Ses- 
sions Court has an inherent power, if he thinks proper to exercise it, to sanction the summoning of 
witnesses other than those named in the list delivered to the committing Magistrate.—In re Rajah 
of Kantit, I. L. R. 8 All. 668. Seo s. 540, post. 


There is no reason to refuse an application for summons, simply because a large number of 
witnesses is mentioned therein.—Hurendro Narain Singh v. Bhobuni Prea Babuani, 1. L. RB. 11 


Cal. 762. 


292. If the accused, or any of the accused, has stated, when asked under 
Prosecutor's right og section 289, that he means to adduce evidence, the pro- 
reply. secutor shall be entitled to reply. 


It was only where evidence was actually adduced on behalf of the accused that the prosecutor 
under the former Codes was entitled to a reply. Where, on being asked under this section, the 
accused has stated that he means to adduce evidence, but on further consideration does not do so, 
the Court is not at liberty to make a presumption adverse to the accused from the circumstance 
that he has not adduced evidence.— Hurry Churn Chuckerbutty v. Emp., 13 C. L. BR. 358: (8.C.) 
I, L. R. 10 Cal. 140. In that case, at the close of the evidence for the prosecution, the attorney 
for the defence, in answer to the Judge, stated that he meant to call witnesses. The Court then 
adjourned ; and, on the following day, the attorncy stated that, on reconsideration, he did not in- 
tend to call witnesses. The Judge allowed the prosecution to reply. On appeal the High Court 
(PRINSEP and TOTTENHAM, JJ.) held that, although the strict interpretation of ss. 289 and 292 of 
the Code would warrant this course, it was never meant by the Legislature that the prosecutor should 
have a reply when no witnesses are called for the defence, the object of the law being evidently to 
let each side have an opportunity of commenting on the evidence of the other, and not to give an 
additional advantage to tho prosecutor in such a case as that before them. ; 

So in Calcutta and Bombay it was held that the fact that the accused had, during the cross- 
examination of the witnesses for the prosecution, used certain documents, and that such documents 
had been put in evidence on his behalf did not entitle the prosecutor to the right of reply, if, when 
asked upon the close of the case for the prosecution, whether he meant to adduce evidence, the 
accused said that he did not.—Emp. v. Grees Chunder Banerjee, I. L. R. 10 Cal. 1024: Emp. v. 
Kaliprosonno Doss, 1. L. R. 14 Cal. 245: Emp. v. Solomon, 1, L. R. 17 Cal. 930: Emp. v. Krishnaji, 
I. L. R. 14 Bom. 436. In Madras and Allahabad, however, it has been held that if documents are 
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put in evidence on behalf of the accused during the cross-examination of the witnesses for the 

rosecution, the counsel or pleader for the robes is entitled to reply.—Emp. v. Venkatopathi, 
i. L. R. 11 Mad. 339: Emp. v. Hayfield, I. L. R. 14 All. 212, ner KNox, 2. who expressly dissented 
from the view taken by the Calcutta and Bombay High Courts in the cases referred to above. 


Evidence as to Character.—In England, when the evidence for the defence is only as to character, 
the right to a reply still exists, but it is seldom exercised-—Roscoc’s Criminal Evidence, pp. 202, 205 
ith Edition: BR. v. Dowse, 4 F. and F. 492. Under this Code also there appears to be nothing to 
deprive the counsel or pleader for the Crown replying when the accused has called witnesses as 
to character. In Calcutta the right under such circumstances is usually, if not always, waived. 


293. Whenever the Court thinks that the jury or assessors should view 
the place in which the offence charged is alleged to have 
been committed, or any other place in which any other 
transaction material to the trial is alleged to have occur- 
red, the Court shall make an order to that effect, and the jury or assessors shall 
be conducted in a body, under the care of an officer of the Court, to such place 
which shall be shown to them by a person appointed by the Court. 

Such officer shall not, except with the permission of the Court, suffer any 
other person to speak to, or hold any communication with, any of the jury or 
assessors, and, unless the Court otherwise directs, they shall, when the view is 
finished, be immediately conducted back into Court. 


In cases of view by assessors of the scene of the alleged offence, the Judge cannot delegate his 
own function of examining witnesses on the spot to the assessors, who may not, under this section, 
speak to, or communicate with, any other person than the officer appointed to conduct them to 
the place.—Queen v. Chatlerdharee Singh, 5 W. R. Cr. 59. 


View by jury or as- 
sessors. 


If the Court considers it necessary to visit the place of the alleged occurrence of an offence 
under trial, he should give notice to the parties, or in case of a trial by jury or with the aid of 
assessors, to the jury or assessors. Sce Vudh Behari Narain Singh, 1 C. L. R. 143, 


294. Ifa juror or assessor is personally acquainted with any relevant 
fact, it is his duty to inform the Judge that such is the 
case, whereupon he may be sworn, examined, cross- 
examined, and re-examined in the same manner as any 


When juror or asses- 
sor may be examined. 


other witness. 


A person having to exercise judicial functions may give evidence in a case pending before him, 
when such evidence can and must be submitted to the independent judgment of other persons exer- 
cising similar judicial functions sitting with him at the same time.— Queen v. Mookta Sing, 13 
W. R. Cr. 60. In that case NORMAN, J., said: “‘I think it pretty clear that a prisoner has a right 
to have the evidence of a Sessions Judge who is trying him, taken on a point which he thinks makes 
in his favour. . . . +» No doubt it is extremely inconvenient that a Judge sitting without a 
jury ehould try a case in which he himself is the complainant and principal witness. I should 
have no doubt that if he has any personal or pecuniary interest in the subject of the charge, he is 
disqualified from trying it. But if that is not the case, if the Judge in making the complaint has 
merely acted in discharge of his duty as a public officer, I think we must say that he is not incom- 
petent to try the case.” 


See, as to disqualifying interest of a Magistrate or Judge, s. 550, infra. 


Jury or assessors to 295. Ifa trial is adjourned, the jury or asses- 
attend at adjourned sit- sors shall attend at the adjourned sitting, and at every 
ting. subsequent sitting, until the conclusion of the trial. 


Section 332, post, provides :—“‘ Any person summoned to attend as a juror or as an assessor 
who, without lawful excuse, fails to attend as required by the summons, or who, having attended, 
departs without having obtained the permission of the Court, or fails to attend after an adjourn- 
ment of the Court after being ordored to attend, shall be liable, by order of the Court of Session, 
to a fine not exceeding one hundred rupees. Such fine shall be levied by the District Magistrate 
by attachment and sale of any moveable property belonging to such juror or assessor within the 
local limits of the jurisdiction of the Court making the order. In default of recovery of the tine 
by such attachment and sale, such juror or assessor may, by order of the Court of Session, be im- 
prisoned in the civil jail for the term of fifteen days, unless such fine is paid before the end of the 
said term.” And s. 318 provides :—‘‘ Any person summoned under s. 315, s. 316 or 8. 317, who 
without lawful excuse fails to attend as required by the summons, or who, having attended, departs 
without having obtained the permission of the Judge, or fails to attend, after an adjournment of 
the Court after being ordered to attend, shall be deemed guilty of a contempt, and be liable by 
order of the Judge to such fine as he thinks fit; and, in default of payment of such fine, to imprison- 
ment in the civil jail until the fine is paid.” 
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296. The High Court may, from time to time, make rules as to keeping 
the jury together during a trial before such Court last- 
ing for more than one day, and subject to such rules, 
the presiding Judge may order whether, and in what manner, the jurors shall be 
kept together under the charge of an officer of the Court, or whether they shall 
be allowed to return to their respective homes. 

The following rule was made by the Bombay High Court under s. 65 of Act X of 1875 :— 

‘‘In every case involving the punishment of death, or of transportation for life, in which the 
trial lasts for more than one day, the jury shall be ape together during the trial by the Sherif? or 
Deputy Sheriff, or such other officer as the presiding Judge may appoint, for that purpose ; and in 
every other case in which the trial shall last for more than one day, it shall be in the discretion of 


the presiding Judge whether the jury shall be kept together in manner aforesaid, or shall be allow- 
ed to return to their respective homes.” —Bombay Gazette, 1875, p. 653. 


Locking-up jury. 


F.—Conelusion of Trial in Cases tried by Jury. 


297. In cases tried by jury, when the case for the defence and the pro- 

secutor’s reply Gif any) are concluded, the Court val 
proceed to charge the jury, summing up the evidence for 
the prosecution and defence, and laying down the law by eal the jury are to 
be guided. 


Oharge to jury. 


If the provisions of this section are neglected, and the Judge does not sum up the evidence 
all, a new trial will be directed.-- Queen v. Shumshere Beg, 9W. R. Cr. 51. 


A jury may be satisfied with a minimum of proof, and it is beyond the power of the High 
Court, in cases where the evidence is very slight, to interfere with the verdict. But when there is 
nothing which can, if believed, amount to proof, the Judge ought to charge the jury for an ac- 

uittal, and not leave the jury to say whether the prisoner is guilty or not (Queen v. Greedharee 

anjee, 7 W. R. Cr. 39), or the case should not be put to the jury at all, as a verdict of guilty can- 
ne andes such circumstances, be sustained at all.—Queen v. Rutton Dass, 16 W. R. Cr. 19. See 
s. 289, supra. 


In charginga jury, a Sessions Judge should not tell them that the prisoner had previously been 
of bad character. That fact, it was said, may be taken into consideration by a Sessions Judge in 
passing sentence when the prisoners are convicted (Queen v. Kulum Sheikh, 10 W.R. Cr. 39). Nor 
ought a Judge to introduce into his direction to the jury any question as to recommending a prisoner 
to mercy ; but should leave that entirely to the jury.—Queen v. Dossee Masulmany, 14 W. R. Cr. 46. 


He ought to caution a jury not to accept the evidence of an approver unless corroborated.— 
Emp. v. Arumuga, I. L. R. 12 Mad. 196. 


It is not necessary that the direction to the jury should be reduced to writing before delivery ; 
but it is essential that the ‘ heads of charge’ (s. 307) placed upon the record should represent with 
absolute accuracy the substance of the charge, and be such as to enable the High Oourt, in the 
event of an appeal, to see distinctly whether the case was fairly and properly placed before the 
jury.—Cal. H.C. 0. M., No. 2 of 4th March 1875; Wilkins, p. 117. Under s. 36%, post, a Session 
Judge is bound to record the heads of the charge to the jury. 


Sessions Judges should, in order to assist the inquiries of the District Magistrates regarding 
the cause of an acquittal in the Sessions Court, set forth clearly in the judgment what, in their 
opinion, has led to that result.—Cal. H.C. C. O., No. 5 of 21st September 1880 ; Wilkins, p. 116. 


Duty of Judge. 298. In such cases, it is the duty of the Judge— 


(a) to decide all questions of law arising in the course of the trial, and 
especially all questions as to the relevancy of facts which it is proposed to prove, 
and the admissibility of evidence or the propriety of questions asked by or on 
behalf of the parties ; and, in his discretion, to prevent the production of in- 
admissible evidence, whether it is or is not objected to by the parties ; 

(6) to decide upon the meaning and construction of all documents given 
in evidence at the trial ; 

(c) to decide upon all matters of fact which it may be necessary to prove 
in order to enable evidence of particular matters to be given ; 

(d) to decide whether any question which arises is for himself or for the 
jury, and upon this point his decision shall bind the jurors. 
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The Judge may, if he thinks proper, in the course of his summing up, ex- 
press to the jury his opinion upon any question of fact, or upon any question of 
mixed law and fact, relevant to the proceeding. 


Illustrations. 


(a) It is proposed to prove a statement made by a person not being a witness in the case, on 
the ground that circumstances are proved which render evidence of such statement admissible. 

it is for the Judge, and not for the jury, to decide whether the existence of those circumstances 
has been proved. a 

(b) It is proposed to give secondary evidence of a document, the original of which is alleged to 
have been lost or destroyed. 

It is the duty of the Judge to decide whether the original has been lost or destroyed. 


As to what is meant by the relevancy of facts, see Evidence Act, I of 1872, s. 3, and Chap. II. 


General dut of Judge.—In charging a jury, a Judge is not bound to do more than lay care- 
fully and plaints efore them the evidence as recorded by him, noting the discrepancies and 
inconsistencies, and pointing out generally the way in which it either favourably or unfavourably 
affects the person being tried.— Queen v. Chunder Kumar Mozumdar, 25 W. R. Cr. 54. He ought 
not, however, to refer to discrepancies between the evidence given at the trial and statements made 
to and recorded by the Police.—Roghuni Singh, 11 C. L. R. 569 (see s. 162, supra, which provides 
that such statements shall not be received in evidence). But he should state to the jury what 
are the principal points in the evidence, and how they bear for or against the prisoner, and, in 
short, render the jury every assistance in his powcr towards coming to a right conclusion.— Queen v. 
Bulakee Kurmee, 6 W. R. be. 72. While he is bound to advise the jury on questions of fact, and 
may tell the jury the impression which the evidence has made upon his own mind (Jn re Dwarka- 
nath Sen, 13 W. R. Cr. 34), he has no right to pronounce his own judgment on the credibility of 
evidence and to withdraw the consideration of the due weight to be given to the evidence from the 
jury.—In re Hurroo Shaha, 16 W. R. Cr. 20. And although it is open to the Judge in onetene & 
jury to express his opinion as to the effect of any portion of the evidence, he should always 
Spit ae that it is for the jury to form their own opinion.—EZmp. v. Bepin Biswas, I. L. R. 

al. 970. 

A Judge should not give his opinion as to the guilt or innocence of a prisoner. He should 
merely give a general commentary on the evidence and a statement of what is the legal offence 
proved, should such evidence be credited.—In re Bharut Chunder Christian, 1W.R. Cr. 2: Queen 
v. Gunga Bishen, ib. 26. It is his duty to give a direction upon the law to the jury so far as to 
make them understand the law as bearing on the facts ; and if fe does not give them an explana- 
tion of the law sufficiently comprehensive to enable them to decide the particular issue, it is a 
misdirection.—In re Jhubboo Mahion, I. L. R. 8 Cal. 739: (S. C.) 12 C. L. R. 233, per FIELD, J. 

In giving a warning to a jury not to disbelieve a mass of otherwise consistent evidence, because 
in one or two minor and immaterial points the witnesses made different statements, a Judge 
exercises & wise discretion, and affords no ground for an objection that he misdirected the jury.— 
Queen v. Bustee Khan, 1 W. R. Cr. 17. 

He ought to caution the jury not to accept the evidence of an approver unless corroborated. 
—Emp. v. Arumuga, I. L. R. 12 Mad. 196. 

here a Sessions Judge left the jury to decide upon the age of a girl who had been pau et 
merely aiding them with his own opinion, in which they expressed their concurrence, it was eld. 
that there was no misdirection.— Queen v. Shama Khankee, 7 W. R. Cr. 22. 

A Judge should not leave it to the jury to find whether a communication is privileged or not, but 
should himself decide it as a point of law.—Queen v. Chunder Kant Chuckerbutty, 10 W. R. Cr. 14. 

It has been considered that bare statements by prisoners are not admissible, and ought not to 
be alluded to by the Judge as evidence. Nor is evidence taken before the Magistrate, unless it is 
contradictory of the evidence of the same witness as given before the Sessions Court, evidence in 
the trial, and it should not be put to the jury.—Queen v. Bhekoo Singh, 7 W. R. Cr. 108. But, 
it has been held, the attention of the jury may be called to discrepancies between the evidence 

ven by witnesses in such Court, and that given before the committing Magistrate without the 
epositions before the Magistrate being put in.—Zmp. v. Haran Chunder Mitter,6C. L. R. 390: 
see Queen v. Brindaban Bowree, 5 W. R. Cr. 54, and notes to s, 288, supra. 
en @ prisoner is on his trial upon a charge of murder, it is the duty of the Judge to point 
out to the jury accurately the difference between murder and culpable homicide not amounting 
to murder, and to direct the attention of the jury to the evidence and to leave them to find the facts 
and say (under the direction of the Judge as regards the law) of what offence the prisoner is guilty. 
—Queen v. Shumshere Beg, 9W. R. Cr. 51: see Elahes Buksh, A ppellant, 5 W. R. Cr. 80. here 
a Sessions Judge, in charging a jury in acase of culpable homicide not amounting to murder, 
omitted to draw their attention to the two classes of culpable homicide mentioned in s. 304 of the 
Penal Code, the High Court considered that the accused were found guilty of the lighter descrip- 
tion, and sentenced the prisoner accordingly.—Queen v. Kalichurn Dass, 15 W. R. Or. 17. 

It was held to be a misdirection on the part of a Judge to comment on the evidence for the 
prosecution and to contrast it with the course followed by the prisoner (¢.g., where he makes a 
eunple denial of the charge coupled with a refusal to examine the witnesses in attendance), if the 
Judge leaves it to the jury to decide between the opposing statements and to credit whichever they 
think most worthy of belief.—Queen v. Seetanath Ghosal, 2 W. R. Cr. 60. On this point it will be 
useful to refer to the case of Hurry Churn Chuckerbutty, 13 C. L. R. 368: (8. C.) I. L. R. 10 Cal. 
140—a case cited in the notes to s. 289, supra. In that case it was held that a prisoner, being at 
liberty to offer evidence or not as he thinks proper, no inference unfavourable to him could be drawn 
if he did not offer evidence. 
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The question of proof of previous convictions is one of fact, which ought to go to the jury and 
be determined by them.—Queen v. Hsan Chunder Dey, 21 W. BR. Or. 40. 


The duties of a Judge were thus stated by MaRKBY, J., in the case of Queen v. Nim Chund 
Mookerjes, 20 W. R. Or. 41: ‘‘So far as objections are taken to the summing up upon points of 
law, the High Court is bound to examine the Judge’s observations with the greatest possible nicety, 
and to see that he has laid before the jury what the law is upon the case which they had to deal witht 
and that he has laid it down nee: at a Judge says to a jury upon the law is an absolute an 
binding direction upon them. What he addresses to them upon the facts are only such observations 
as he thinks it necessary and proper to make in assisting them to arrive at a conclusion upon the 
evidence which it is wholly in their province to deal with as they think proper, and the observations 
which a Judge would make to a jury upon the facts would Le determined by circumstances which 
must vary, one may almost say, in every case and in every tribunal in the country. They would 
vary in a very great degree according to the intelligence of the jury whom the Judge was address- 
ing ; they would also vary very much according as the case had or had not been fully discussed both 
for and against the prisoners by counscl prior to his addressing them. Had there been no discus- 
sion of a case by counsel, it would undoubtedly be necessary for the Judge to point out many things 
which, after the case had been fully discussed on both sides both for the Crown and for the prisoner, 
might well seem to him unnecessary. And, on the other hand, a Judge has very often to caution a 
jury against accepting without very carcful consideration some of the suggestions that are made 
to them. When we are called upon to say whether or not the Judge has donc his duty in address- 
ing the jury on the facts, we must look to his summing up as a whole, and see that the case has 
been fairly laid before them.” 

It being incumbent upon the prosecution in a criminal case to produce all the evidence directly 
bearing on the chargo or to account satisfactorily for the non-production of such evidence, it is 
the duty of the Judge to point out to the jury that if the prosecution do not call witnesses who, 
from their connection with the transaction, must be able to give important information, an infer- 
ence adverse to the prosecution may be drawn unless mifliciont reason is shown for not calling them, 
and the mere fact of their being summoned for the defence is not necessarily a sufficient reason. 
See Dhunnoo Kazi v. Emp., 10 C. L. R. 151: (8S. C.) I. L. R. 8 Cal. 121: approved in Emp. v. 
Stanton, I. L. R. 14 All. s. 521, which dissented from Emp. v. Grish Chunder, 1. L. R. 5 Cal. 614, 
and Emp. v. Ishan Dutt, 15 W. R. Cr. 34. See Emp. v. Bankhandi, I. L. R. 15 All. 6. A Sessions 
Judge holding a second trial ought not to comment on the ovidence of a pfevious trial.—Jamsheer 
Sirdar, 1C. L. R. 62. See Evidence Act, I of 1872, 3. 105: In re Devi Dutt, 7 C. L. R. 193. 


Misdirection.—There must be a positive misdirection or some error of law in the summing up in 
order to induce the High Court to interfere. The omission of a Judge to point out to the jury the 
weakness of the evidence against the accused, and the possibility of other persons being the guilty 
parties, does not amount to a positive misdirection. Where there is some evidence to go to the jury, 
the Court cannot interfere.—Queen v. Choonee, 5 W. R. Cr. 13. So the omission of a Judge to enter 
into details regarding tho identification of stolen property does not amount to a misdirection.— 
Queen v. Madhub Mal, 1 W. R. Cr. 22. It being the duty of the Judge to give a direction upon the 
law to the jury so far ay to make them understand the law as bearing upon the facts, there is a 
misdirection if he does not give them an oxplanation sufficiontly comprehensive to enable them to 
decide the particular issue.—In re Jhubboo Mahton, I. L. R. 8 Cal. 739: (S. C.) 12 C. L. R. 233, 
per FIEUD, J. See Jaspath Singh v. Emp., I. L. R. 14 Cal. 164. 

The omission of a Sessions Judge to tell the jury that the statement of one gece’ was not 
evidence against his fellow-prisoner, was held to be a material error and fatal to the trial, notwith- 
standing that the Judge dealt with the evidence against each prisoner alata Gaia id v. Sheik 
Miya Valad Daud, 6 Bom. H.C. R. Cr. 10: see Queen v. Elahee Buksh, 5 W. R. Cr. Rul. 80. A 
confession of one prisoner may be taken into consideration against two co-prisoners tried jointly with 
him.— Evidence Act (I of 1872) s. 30. But to render a statement of one person tried jointly with an- 
other for the samo offence admissible against that other, it is necessary that it should amount to a 
distinct confession of the offenco charged.—Nur Bua Kazi v. Emp., 1.L.R. 6 Cal. 279: (S. 0.) 7 C.L.R. 
385 : Emp. v. Daji Narsu, I. I. R. 6 Bom. 288, In the latter case, WEST, J., said: “It is obvious 
that Govinda (one of the prisoners) did not intend to criminate himself. His intention is to exculpate 
himself and make Daji the murderor of Narsu. When a person admits guilt to the fullest extent 
and exposes himself to the pains and penaltics provided for his guilt, there is a guarantee for his 
truth, and the Legislature provides (sce s. 30 of the Evidence Act) that his statement may be consi- 
dered against his fellow-prisoncrs charged with the same crime. By exculpating himself Govinda 
fails to provide this guarantee, and his statement must be set aside in weighing the evidence against 
Daji.” See further the noto to s. 239, supra, and also the cases cited at the beginning of note 


to 8. 287, supra. 

Where a jury, after retiring and after unanimously finding both prisoners not guilty of the 
charges framed against them, stated to the Judge that they thought an offence had been committed 
by one of the pune but they were uncertain as to the section of the Penal Code applicable to the 
case, and the Judge thereupon made over to them a copy of the Penal Code leaving them to decide 
under what section the offence fell, it was held that the Judge had failed in his duty, and that he 
should have asked the jury what doubts they had as to the crime which had been committed and 
should have explained to them the law, and informed them what offence the facts would prove 
against the prisoner if they believed those facts.—Jaspath Singh v. Emp., I. L. R. 14 Cal. 164. 

A Judge has every right to call the attention of the jury to anything which appears to be a 
palpable alteration or blot on the face of a document alleged to be forged.—Queen v. Kissor Mohun 


Dutt, 17 W. BR. Cr. 58. . . 
It is a misdirection upon a pure question of fact for a Judge to put it to the jury in such 


& way as to Icave no option to them but to adopt the view taken by the Judgce.—Emp. v. Hughes, 
I. L. R. 14 All, 25. 
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Accomplices.—Although as a general rule it is unsafe to convict an accused on the uncorroborated 
evidence of an accomplice, a conviction founded upon such evidence of one or more accomplices 
alone is valid in law—Evidence Act, s. 133: Emp. v. Gobardhan, I. L. R.9 All. 528: Reg. v. Rama- 
sami Padayachi, I. L. R. 1 Mad. 394: Emp. v. Hurdeo Das, Weekly Notes, 1884, p. 286: Emp. 
v. Ram Saran, I. L. R. 8 All. 306: Emp. v. Maganial, I. L. R. 14 Bom, 115. But the evidence 
of accomplices should not be left to a jury without such directions and observations from the Judge 
as the circumstances of the case may require.—Elahee Buksh, Appellant, 5 W. R. Or. 80: see 
also Queen v. Nawabjan, 8 W. R. 19: Queen v. Shumshere Beg, 9 W. R. Cr. 51: Queen v. Kalt 
Churn Gangooly, 7 W. R. Cr. 2: Queen v. Mohima Chunder Dass, 15 W. R. Cr. 37: Evidence 
Act, I of 1872, oe (amended by Act III of 1891) 114, Zl. (b) and 133: Reg. v. Ramasami Padayachi, 
I. L. R. 1 Mad. :and Reg. v. Budhu Nanku, I. L. R.1 Bom. 475: Emp. v. Arumuga,I. L. R. 
12 Mad. 196: Emp. v. Buldeo, I. L. R. 8 All. 509: Emp. v. Kure, Weekly Notes, 1886, p. 65. See 
Reg. v. Mullins, 3 Cox C. C. 526. See s. 337, infra. The omission to caution the jury not to accept 
the uncorroborated peseemony of an accomplice has been held to amount to a misdirection—Zmp. 
v. Arumuga, I. L. R. 12 Mad. 196. 

AJ aepe may misdirect the jury as to what is corroboration of the testimony of an approver.— 
Emp. v. Bepin Biswas, I. L. R. 10 Cal. 970. As to what is legal corroboration, see that case 
and Reg. v. Mulapabin Kapana, 11 Bom. H. C. R. 196: Reg. v. Budhu Nanku, I. L. R. 1 Bom. 
475: Reg. v. Jaffer Ali, 19 W. R. Cr. 57: Reg. v. Naga, 23 W. R. Cr. 24: and Emp. v. Imdad 
Khan, I. L. R. 8 All. 120, see p. 137: Emp. v. Chayan Dyaram, I. L. R. 14 Bom. 331: Emp. v. 
Dosa Jiva, I. L. R. 10 Bom. 231: see Emp. v. O’Hara, I. L. R. 17 Cal. 642. 

In the case of Queen v. Sadhu Mundul, 21 W. R. Cr. 69, PHEAR, J., said :—‘‘ In the case of a 
trial by jury, it is the function of the jury to ascertain the facts upon the evidence before them, 
and for that purpose to be guided by the law which is applicable, and it is in all cases the duty of 
the Judge to point out to them that law. It was, therefore, in the present case, the duty of the 
Judge to lay before the jury substantially to the effect just set out the principles relative to the 
reception of accomplices’ testimony, which the Legislature sanctioned by the Indian Evidence Act ; 
and we think the Judge was wrong in telling the jury that this case was one in which no caution or 
instruction from him was needed on this head. It is, in all cases where an accomplice’s testimony 
is admitted, incumbent on the Judge to inform the jury of the results of the law bearing on this 
point substantially as we have endeavoured to explain it.” Ands. 114, Jl. (b) of the Evidence Act 
proves that the Court may presume that an accomplice is unworthy of credit, unless he is corro- 

orated in material particulars. The rule in that section coincides with the rule observed in 
England, that though the evidence of an accomplice should be carefully scanned and received with 
caution, and may be treated as unworthy of credit, yet if the j ury or Court credits the evidence, a 
conviction proceeding upon it is not illegal. Section 133 of the Evidence Act in unmistakable 
terms lays it down that a conviction is not illegal merely because it proceeds on the uncorroborated 
testimony of an accomplice, and to hold that. corroboration is necessary is to refuse to give effect 
to the section.—Reg. v. Ramasami Padayachi, 1. L. R. 1 Mad. 394: and see Reg. v. Budhu Nanku 
I. L. R. 1 Bom. 475. So in the case of Emp. v. Krishna Bhat, I. L. R. 10 Bom. 319, it was laid 
down that it is an established rule of practice that an accomplice must be corroborated by indepen- 
dent evidence as to the identity of every person whom he impeaches. 

In the case of Joyudee Paramanick, 7C. L. R. 66, FIELD, J., expressed a grave doubt, whether 
the deposition of an approver taken before the committing Magistrate might be used as evidence 
against his accomplices on their trial before the Sessions Court, the conditional pardon of the 
approver having been withdrawn, A simi'ar doubt was expressed by the Court ee and 

OTTENHAM, JJ.) in the case of Nanha Malla v. Emp., 13 C. L. R. 326. The Allahabad High 
Court, in the case of Reg. v. Hardewar, 5 All. 217, held the evidence was not admissible. 

Interference by High Court ; Misdirection.—The High Court will sct aside the verdict of a ju 
only in such cases where, by a misdirection to the jury, the accused has been materially prejudiced, 
or where there has been a failure of justice.— Queen v. Rajcoomar Bose, 19 W. R. Cr. 71 (8. C.) 10 
B. L. R. Appx. 37. See s. 537, infra. 

In summing up the case to the jury, the Judge omitted to call their attention to the evidence 
of the witnesses for the defence. On appeal on the ground of misdirection, the High Court consi- 
dered this evidence to be untrustworthy, and held, that the summing up was not defective on 
account of this omission on the part of the Judge.—Jn re Rochia Mohato, I. L. R.7 Cal. 42. In 
that case the High Court had the evidence for the defence read. 

In the case of Lein Tu v. Emp., I. L. R. 4 Cal. 10, three persons, who were alleged to have 
been attacked and wounded in an affray, informed the Police on the same day that the persons who 
had attacked them were A, B, and O, and 18 days afterwards gave to the Magistrate inquiring into 
the case the names of four other persons as having with A, B, and © formed the attacking party. 
All seven were tried together before the Sessions Court, and the Judge omitted to call the atten- 
tion of the jury that four out of the seven accused had not been mentioned until 18 days had passed 
over. This was held to be a misdirection. 


In reyiewing the charge of a Judge to a jury in the mofussil, it is sufficient to see whether the 
tendency of the charge taken as a whole has given a correct or incorrect direction to the mind of 
the jury, and it is not correct, it was said, to apply to such charge the criticisms which would be 
applied to a charge of a Judge in a Court in Eng nd.— Queen v. Gogalao, 12 W. R. Cr. 80. 

Improper advice given by the Judge to the jury upon a nueetiOn of fact, or the omission of the 
Judge to give that advice which a Judge in the exercise of a sound judicial discretion ought to 
give the jury upon questions of fact, amounts to such an error in law in summing up as to justify 
the iM Court, on appeal or revision, in setting aside a verdict of guilty.—Elahee Buksh, Appellant, 
5 W. RK. Cr. 80, 92. Where a Judge in his charge to the jury admitted as receivable evidence a 
hearsay statement against the accused, and also an anonymous letter which was put in without an 
attempt to show how or by whom it was sent, it was held that the jury had been misdirected and 
the accused prejudiced, and a new trial was ordered.—Queen v. Chunder Koomar Mozoomdar, 24 
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W.R, Or. 77. In another case, the High Court set aside the verdict of a jury, because the Judge 

in summing up omitted to point out the absence of evidence very material to the case of the prose- 

cution, and because he directed the jury to attribute an undue importance to the statements or 

Sau os gh ee Sn in the explanation of certain documents.—Queen v. Gunga Govind 
r) e e Yr. e 


When different trials are held at different times and against different prisoners in respect of 
the same crime, the Judge should deliver a fresh charge on each trial ; it is not sufficient for him at 
a preg ease trials to read over his first charge to the jury.—Queen v. Mahadeo, W. R. Sup. 

9] e i) 


Under s. 30 of the Evidence Act the Oourt may take into consideration a confession made by 
an accused person affecting himself and another person tried jointly with him against both the 
ascused and that other person, but an accused person cannot be convicted solely on the confession 
of a fellow-prisoner tind jointly with him for the same offence, as although such confession may 
taken into consideration it is not evidence within the meaning of the definition in s. 3 of the Evidenco 
Act.—Emp. v. Khandia, I. L. R. 15 Bom. 66. 


Duty of jury. 299. Itis the duty of the jury— 


(a) to decide which view of the facts is true, and then to return the verdict 
which under such view ought, according to the direction of the Judge, to be 


returned ; 

(b) to determine the meaning of all technical terms (other than terms of 
law) and words used in an unusual sense which it may be necessary to deter- 
mine, whether such words occur in documents or not ; 

(c) to decide all questions which, according to law, are to be deemed ques 
tions of fact ; 

(d) to decide whether general indefinite expressions do or do not apply to 
particular cases, unless such expressions refer to legal procedure, or unless their 
meaning is ascertained by law, in either of which cases it is the duty of the 
Judge to decide their meaning. 


Illustrations. 


(a) Ais tried for the murder of B. 

It is the duty of the Judgo to explain to the jury the distinction between murder and culpable 
homicide, and to tell them under what views of the facts A ought to be convicted of murder, or of 
culpable homicide, or to be acquitted. 

It is the duty of the jury to decide which view of the facts is trne, and to return a verdict in 
accordance with the direction of the Judge, whether that direction is right or wrong, and whether 
they do or do not agree with it. ; 

(b) The question is, whether a person entertained a reasonable belief on a particular point,— 
whether work was done with reasonable skill or due diligence. 

Each of these is a question for the jury. 


It was held by the majority of a Full Bench (JACKSON, J., dissenting), in the case of Queen v. 
Mahomed Humayoon Shah, 21 W. R. 72, that a charge in which the accused was charged with 
having made two contradictory statements in the course of a judicial proceeding was a good charge, 
and that (PHEAR and JACKSON, JJ., dissenting) the Court or jury, in convicting, need not, by 
direct evidence, find which of the two statements was false ; all that was necessary being that the 
Court or jury should find that the allegations made on this charge were true. 

In the case of Queen v. Sadhu Mundul, 21 W. BR. Cr. 69, PHEAR, J., said: “In the case of a 
trial by jury, it is the function of tho jury to ascertain the facts upon the evidence before thent, 
and for that purpose to be guided by the Iaw which is applicable, and _it is in all cases the duty of 
the Judge to point out to them that law.”—-Sce Emp. v. Hughes, I. lL. R. 14 All, 25. : 

The question of proof of previous conviction 1s one of fact, which ought to go to the jury and 
be determined by them.—Queen v. Esan Chunder Dey, 21 W. R. Cr. 40. 


Where the accused stated, in answer to a charge of murder, that he had killed his wife, but 
that he had done so in consequence of having discovered her in an act of adultery on the previous 
day, it was held that the statement did not amount to a plea of guilty, and that it was the duty of 
the Court, under cl. (c) of s. 298, to try whether the provocation disclosed was sufficiently grave 
and sudden to reduce the offence.—Netat Luskar v. Emp., I. L. R. 11 Cal. 410. 


He eieciont: toi consi: 300. In cases tried by jury, after the Judge has 
der. finished his charge, the jury may retire to consider their 
verdict. 
Except with the leave of the Court, no person other than a juror shall speak 
to, or hold any communication with, any member of such jury. 
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301. When the jury have considered their verdict, the foreman shall 
inform the Judge what is their verdict, or what is the 
Delivery of verdict. Sieoacl pS 1c of 0 majority. 


302. If the jury are not unanimous, the Judge may require thom to re- 
Procedure where jury tire for further consideration. After such a eerie as the 
differ. Judge considers reasonable, the jury may deliver their 
verdict, although they are not unanimous. 
Where a jury is not unanimous, the Judge is not bound to summon a new jury.—Queen v. Urjoon 
Biswas,1W.R. Cr. 41. | 
Where a jury is unanimous, their verdict must be received, unless it be contrary to law : the 
Court is not competent in such a case to direct it to reconsider its verdict.—Emp. v. Mahuddi, 
60. L. R. 349: (S. C.) Govt. of Bengal v. Mahuddi, I. L. R. 5 Cal, 871. 


808. Unless otherwise ordered by the Court, the jury shall return a 
Verdict to be given verdict on all the charges on which the accused is tried, 


on each charge. and the Judge may ask them such questions as are 
"-*ge may question : hei ict i 
necesssary to ascertain what their verdict is. 
, . : : 1 ¢ » -_ 
Questions: “Aad. ane Such questions and the answers to them shall be re 
Bwers to be recorded. corded. 


Section 238, supra, also enables a verdict to be given on some of the facts which are a component 
part of the Gheinal Charis: provided that those facts constitute a minor offence.—G@ovt. of Bengal v. 
Mahuddi, I. L. R. 5 Cal. 871: (S. C.) 6 C. L. BR. 349. There the accused were charged under 
s. 149, coupled with s. 325 of the Penal Code, with, while being membors of an unlawful assembly, 
committing grievous hurt. The jury disbelieved the evidence as to the unlawful assembly, but 
unanimously found two of the accused guilty of grievous hurt, and it was held that the verdict was 
legally sustainable, although that offence did not form the subject of separate charge. See 
remarks of SARGENT, C. J.—Emp. v. Appa Subhana Mendre, I. L. R. 8 Bom. 200: and Emp. 
v. Harai Mirdha, 1. L. R. 3 Cal. 189. 


In Reg. v. Mahomed Hoomayoon Shaw, 13 B. L. R. 324, where a eat was convicted of giv- 
ing false evidence upon an alternative charge, the majority of the Full Bench (Jackson and PHEAR, 
JJ., dissenting) held that the conviction was good, notwithstanding that the jury had not distinct- 
ly found which of the two statements was false. JACKSON, J., was of opinion that such a charge 
was bad, and further, that an alternative finding upon such a charge was invalid, while PHEAR, J., 
considered that, although a person might be lawfully tried upon such a charge, the jury or the Court 
must, for a conviction, find specifically which branch of the alternative was true. 

Where perjury is assigned upon a distinct allegation, the evidence of its falsity must be regu- 
larly taken in the case in which it is tried. If the whole proof consists of two conflicting state- 
ments, an alternative charge and finding are the regular course.—Mad. H.C. Pro., 30th November 
1874; Weir, p. 5: Pro., 4 Mad. H.C. R. 1874; Weir, pp. 4,5. See notes toss. 236—8. See also 
notes to s. 37, post. But s. 236 applies to cases in which, not the facts are doubtful, but the 
application of the law to the facts is doubtful. Judgment in the alternative cannot be sed in 
cases in which it is doubtful whether the accused person is guilty of any one of the several offences 
charged, but where it is doubtful of which of those offences ho is guilty.—Queen v. Jamurha, 
7 N.-W. P. 137. 

The law does not prescribe any specific form in which the jury are to return their finding ; they 
‘ are at liberty, therefore, to deliver it in any form which they think fit, and if that finding is not 
exhaustive as to the facts in issue which go to make up the charge or charges, it is the duty of 
oe J aces a pus such questions as shall elicit a complete finding.—Queen v. Hari Prosad Gangooly, 


In the case of Queen v. Wuzir Mundul, 25 W. R. Cr. 25, MACPHERSON and Morris, JJ., laid it 
down as a rule, that the verdict of a jury ‘‘ should not be interfered with except when there has 
been a fe and unmistakable miscarriage of justice” (p. 27). Seealso Queen v. Ram Churn Chose, 
20 W. R. 33: Queen v. Sham Bagdee, 20 W. R. 73: Queen v. Harro Manjhee, 21 W. R. Cr. 4; 
(S. C.) 14 B. L. R. Appx. 2: Queen v. Nobin Chunder Banerjee, 20 W. R. Cr. 70: Queen v. Khan- 
derav Bajirav, I. L. R. 1 Bom. 10: Emp. v. Behari Lull Bose,6C. L. R. 431: Emp. v. Mahudai, 
6 OC. L. R. 349. Seo further notes to s. 307, infra. In the case of Emp, v. Mukhun Kumar, 
1C. L. R. 275, it was held, per GARTH, C. J., and PRINSEP, J. (MARKBY, J., contra), that the rule 
laid down in Queen v. Wuzir Mundul, 25 W. R. Cr. Rul. 25 went too far; by PRINSEP, J. (MARK- 
BY, J., contra), that the law did not prevent a Sessions Judge from asking a jury regarding the 
grounds of their verdict, and that such a course was desirable for the ends of justice. 

But, it seems that it is only when it is necessary in order to ascertain what the verdict of the 
jury really is, that the Judge is justified in putting questions to the jury. Unless a necessity of 
this kind truly exists, the questions are not justified in law. No doubt the Legislature thought that 
it would be very dangerous to give the Sessions Court the power of cross-examining the jury after 
they had delivered their final verdict with a view to show that the conclusions at which they had 
arrived were not logical or were inconsistent, or in order to provide materials upon which the Judge 
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might be enabled afterwards to dispute the finality of the verdict. But where it appeared from 
the answers which the foreman returned upon being asked to give the verdict of the jury on the 
first charge that there was at the time some lurking uncertainty in the minds of the jury themselves 
with regard to their verdict, and this uncertainty made itself apparent to the Judge, he was held 
to have acted rightly in putting questions to them with a view of ascertaining what their verdict 
really was.—Queen v. Sustiram Mundal, 21 W. R. Cr. 1, per PHEAR, J., see Reg. v. Sheikh Meajan, 
20 W. R. Or. 50, per Coucn, C. J. 

In the case of Emp. v. Dhunum Kazee, I. L. R. 9 Cal. 53: (S.C.) 11 C. L. R. 169, the jury 
returned a simple verdict of *‘ not guilty.” Norris, J., said : “‘ In this case the jury had returned 
a plain simple verdict of ‘not guilty ;’ it may have been erroneous, but it certainly was not ambi- 
guous, and the duty of the Judge was to receive it and record it without asking any questign about 
it,’—p. 61. See cases cited by Norris, J.,and Emp. v. Dada Ana, I. L. R. 15 Bom. 452,"and the 
cases there cited and discussed. 


In a trial upon charges of culpable homicide not amounting to murder under gs. 304, and volun- 
tarily causing grievous hurt under s. 325 of the Indian Penal Code, the Sessions Judge, in summing 
up, clearly contemplated a conviction on the first charge, but the jury, after a short retirement, 
stated that they were unanimous for an acquittal, and were divided on the other charge. The 
Judge thereupon inquired what the majority was, and on being informed that it was 3 to 2, asked 
what the verdict of the majority was. ‘Lhe answer was ‘‘ guilty,” and the Judge at once accepted 
the verdict. The High Court held on appeal that it was not intended under this section that a 
Judge, on ascertaining that a jury was not unanimous, should mako inquiries to learn the nature 
of the majority and its opinion, so that he should have an opportunity of accepting or refusing 
that opinion as a verdict according as it coincided with his own opinion or not.—Hurry Churn 
Chuckerbutty v. Emp., 13 O. L. R. 358: (8. C.) I. L, R. 10 Cal. 140. . 
See Reg. v. Hari Prasad Gangooly, 8 B. L. R. 557. 


304. When by accident or mistake a wrong verdict is delivered, the jury 
may, before or immediately after it 1s recorded, amend 
the verdict, and it shall stand as ultimately amended. 


In the case of Zhe Queen v. Vodden, Dear’s C. C. 229, one of the jurors delivered a verdict, 
which was entered as not guilty. The prisoner was discharged out of the dock. Immediately he 
was discharged, and before the jury had left the box, others of the jury interfered and said the 
verdict was guilty. The prisoner was brought back to the dock, and the Jury were again asked for 
their verdict. hey all answered guilty, and this verdict was recorded. It was held that the 
mistake had been properly corrected. 


Amending verdict. 


305. When in a case tried before a High Court the jury are unanimous 
in their opinion, or when as many as six are of one 
opinion and the Judge agrees with them, tle Judge 
shall give judgment in accordance with such opinion. 

When in any such case the jury are satisfied that they will not be unani- 
mous, but six of them are of one opinion, the foreman shall so inform the Judge. 

Discharge of jury in If the Judge disagrees with the majority, he shall 

other cases. at once discharge the jury. 

If there are not so many as six who agree in opinion, the Judge shall, after 
the lapse of such time as he thinks reasonable, discharge the jury. 


It is only when the jury is not unanimous that a Sessions Court may require it to retire for 
further consideration. When a verdict is unanimous, it must be received by the Judge unless con- 
trary to law. Where a Judge dissents from an unanimous finding of a jury given in accordance 
with law, the only procedure open to him to follow is that laid down in s. 307.—See Hmp. v. 
Mahuddi, 1. L. R. 5 Cal. 871: (8. C.)6C. L. R. 349. 


See s. 310, infra, in cases where the charge is of an offence committed after a previous conviction. 


Verdict in High Court 
when to prevail. 


306. When in a case tried before the Court of Session the Judge does 
not think it necessary to express disagreement with 
the verdict of the jurors or of a majority of the Jurors, 
he shall give judgment accordingly. 

If the accused is acquitted, the Judge shall record judgment of acquittal. 
If the accused is convicted, the Judge shall pass sentence on him according to law. 


Although this section leaves the discretion of the Judge absolutely uncontrolled, the Court 

ought not to interfere with the unanimous verdict of a jury unless the verdict be palpably and. 

rversely wrong.—ZHmp. v. Behari Lall Bose, 6 C. L. R. 431: Emp. v. Mahuddi, 6 0. L. BR. 349: 
8. 0.) I. L. R. 5 Cal. 871. See notes to s. 303, supra. 


A Court is bound to pass some sentence if it records a verdict of guilty, though the sentence 
may be only nominal (Mad. H. C. Pro., 12th August 1869; Weir, p. 37); but a Judge is not warranted 


Verdict in Court of 
Session when to prevail. 
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in passing a merely nominal sentence, because he cannot concur in a jury's verdict of guilty. In 
doing so, he would usurp the functions of a jury. He is bound to pass a sentence adequate to the 
offence found by the jury to have been committed.—Mad H. C. Pro., 8th November 1866 ; Weir, p. 37. 
If he dissents from the finding of the jury, he must follow the procedure laid down by the next 
section.—Emp. v. Mahuddi, I. L. R 5 Cal. 871: (S.C.)6C. L. R. 349. 

See s. 310, infra, in cases where the charge is of an offence committed after a previous conviction. 


307. If in any such case the Sessions Judge disagrees with the verdict 
of the jurors, or of a majority of the jurors, on all or 


Procedure where Ses- any of the charges on which the accused has been tried 
sions Judge disagrees 


so completely that he considers it necessary for the ends 
eae of iastiee to abn: the case to the High Court, he shall 
submit the case accordingly, recording the grounds of his opinion, and, when 
the verdict is one of acquittal, stating the offence which he considers to have 
been committed. 


Whenever the Judge submits a case under this section, he shall not record 
judgment of acquittal or of conviction on any of the charges on which the ac- 


cused has been tried, but he may either remand the accused to custody or admit 
him to bail. 


In dealing with the case so submitted, the High Court may exercise any of 
the powers which it may exercise on an appeal ; but it may acquit or convict 
the accused of any offence of which the jury could have convicted him upon the 
charge framed and placed before it: and, if it convicts him, may pass such 
sentence as might have been passed by the Court of Session. 


Act X of 1872, s. 263, paras. 5and 6; Act XI of 1874, 8. 21 


See the recommendations with regard to this section of the Jury Commission set out in the 
notes tos. 269, supra. 


Paragraph 6 of s. 263 of Act X of 1872 provided that ‘‘ the High Court shall deal with the case 
so submitted as it would deal with an appeal, but it may acquit or convict the accused person 
on the facts as well as law without reference to the particular charges as to which the Court of 
Session may have disagreed with the verdict, and if it convict him, shall pass such sentence as might 
have been passed by the Court of Session.” The alteration made in this paragraph seems to have 
been suggested by the decision of the High Court in the case of Emp. v. Harai Mirdha, 1. L. R. 
3 Cal. 189, where MaRKBY, J., said : ‘‘ Whatever may be the exact position of this Court in deal- 
ing with a reference of this kind under s. 263, as to which we express no opinion, we feel no doubt 
whatever that this Court has a right to convict a prisoner of any offence which the jury could have 
convicted him of upon the charge framed and Naged before them. Upon the charges framed and 
placed before the jury in this case, the jury could have convicted these prisoners (who were charged 
under ss. 302, 149 and 326 and 149 of the Penal Code) of an offence under s. 143. We, therefore, 
undoubtedly possess that power ourselves.” 


Where a Judge dissents from the unanimous finding of a jury given in accordance with law, 
the only procedure open to him is to follow that laid down by this section. An unanimous verdict 
must be received by the Judge, unless contrary to law.—Emp. v. Mahuddi, I. L.R. 5 Cal. 871: 
oe a C. L. R. 349: Hurri Churn Chuckerbutty v. Emp., 13 C. L. R. 358, see p. 363: (8S. C.) 

. L. BR. 10 Cal. 140. See Emp. v. Chinna Tevan, I. L. R. 14 Mad. 36. So, in a trial by a jar 
before a Court of Session upon charges some of which were triable by a jury, and some with the ai 
of assessors, the jury, by a majority, having returned a verdict of not guilty on all the charges, the 
Judge, who disagreed with the verdict, treated the trial of the charges which were triable with the 
aid of assessors as if they had been so tried, and convicted the accused persons. On appeal it was 
held, that it was the duty of the Judge to have accepted the verdict as one of acquittal, and then 
ot Serr orders in accordance with s. 263 of Act X of 1872.—In re Bhootnath Dey, Appellant, 
Where a Sessions Judge has approved of a verdict on certain charges and finally acquitted and 
discharged the prisoner as to those charges, the High Court cannot, under this section, convict on 
those very charges. The section, it was held, contemplates only a case in which, without recording 


any order of acquittal or conviction, the Sessions Judge refers the whole case.— Reg. v. Udya Changa, 
20 W. R. Cr. 73. 


The disagreement referred to in this section must be such a complete dissent as to lead the 
Judge to consider it necessary, for the ends of justice, to submit the case to the High Court.— 
Imperatriz v. Bhawani bin Panduji, I. L. R. 2 Bom, 525 


The High Court in exercising its powers under this section is bound to act upon its own view of 
the evidence, the whole case being opened up on a reference by a Sessions Judge; but in so acting 
the opinion of the Sessions Judge no less than the verdict of the jury is entitled to its proper weight. 
—Emp. v. Itwari, 1. L. R. 15 Cal. 269: Emp. v. Dada Ana, I. L. R. 15 Bom. 452 : Emp. v. McCarthy, 
I. L. R. 9 All. 420, Its powers are not limited to interference on questions of law.—Hmp. v. 
McCarthy, I. L. R. 9 All. 420. See Emp. v. Gururadu, I. L. R. 13 Mad. 343. 
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When the jury is not unanimous in their finding, and the Judge dissents from the opinions 
expressed by them, the High Court is competent, on the case being referred under this section, to 
find the prisoner guilty notwithstanding an acquittal by the majority of the jury.—Hmp. v. Sahae 
Rae, I. L. R. 3 Cal. 623. In such a case it is the duty of the Judge, in sending up the matter to the 
High Court, to state the offence which has, in his opinion, been committed.—Jbid ; see also In 76 
Tiluckdharee, 2 C. L. R. 1: Queen v. Nobin Chunder Banerjee, 20 W. R. Cr. 70. On the other 
hand, the aes Court can acquit the prisoner, if it so think fit, on the facts, notwithstanding that 
the jury has found the prisoner guilty (Queen v. Koonjo Leth, 11 B. L. R. 14: (8. C.) 20 W. R. Or. 
1: Queen v. Sidham Sircar, ib. 16); but the Court should exercise the powers vested in it only in 
cases in which it finds the verdict of the jury clearly and undoubtedly wrong.— Queen v. Sham Bagdi, 
13 B. L. R. Appx. 19: Queen v. Doorjodhun Shamonto, 19 W. R. Cr. 45: Queen v. Nobin Chunder 
Banerjee, 20 Ww. R. Or. 70: Queen v. Mussamut Itwarya, 14 B. L. R. Appx. 1: Queen v. Hurro 
Manji, 14 B. L. R. Appx. 2: (S. ©.) 21 W. R. Cr. 4: Emp. v. Harai Mirdha, I. L. R. 3 Cal. 189, 
In the case of Queen v. Wuzir Mundul, 25 W. R. Cr. 25, the Court (MACPHERSON and Morris, JJ.) 
said, that ‘‘the verdict of a jury should not be interfered with except when there has been a gross 
and unmistakable miscarriage of justice.” In the case of The Emp. v. Mukhun Kumar,1 C.L. R. 
283, GARTH, ©. J., and PRINSEP, J. (MARKBY, J., dissenting), considered that this ruling went too 
far, GARTH, C. J., saying—‘‘ It appears to me that by the section the Legislature intended to vest 
in the High Court a very large discretion, and that it would be improper for us, if not impossible,'to 
lay down any fixed rule by which that discretion should be sonerollet. The verdict of a jury, who 
are the legally constituted j nages of facts, and have the advantage of seeing the case tried, and of 
hearing the witnesses examined, ought always, in a opinion, to command its proper weight ; and 
the more unanimous a verdict may be, and the less likely to have been induced or influenced by pre- 
judice or error, the more entitled it should be to our respect and consideration. But there may be 
many occasions where, as it seems to me, little or no weight should be attached to their verdict ; as 
for instance, where, out of a jury of five, three are of one way of thinhing and two of another, and 
the presiding Judge agrees with the minority ; or where it is manifest, from the verdict of the jury 
or otherwise, that their minds have been influenced by prejudice which has prevented them from 
forming a correct judgment.” 

Where there were reasons sufficient to warrant a jury in disbelieving the witnesses, the High 
Court refused to interfere on a reference under this section, as it was not shown that the verdict 
ag jury i certainly unreasonable and perverse.—In the matter of Hurree Narain Mookerjee, 

In the case of In re Tiluckdharee, 2 C. L. R. 1, where four out of five qutere acquitted the 
prisoner on a charge of attempt to commit rape, and the Sessions Judge, disagreeing with the 
verdict, referred the case to the High Court, that Court found that the evidence for the prosecution 
was fully worthy of belief and sentenced the prisoner. 


A Sessions Judge ought to record distinctly whether or not he agrees with the verdict of the 
jury.— Queen v. Chand Bagdee, 7 W. R. Cr. 6. 


As stated by GARTH, C.J., a very large discretionary power is vested in the High Court by this 
section, and no fixed rules can be laid down for the exercise of that discretion in every instance, and 
the decision in each instance must depend upon its own peculiar Psalm v. Makhun 
Kumar, 1 C. L. R. 275. The duty of both y udge and jury is, in fact, cast upon the High Court.— 
Reg. v. Khanderay Bajirav, 1. L. R. 1 Bom. 10. See Emp. v. Pada Ana, I, L. R. 15 Bom. 462: 
Emp. v. Mania Dayal, I. L. R. 10 Bom. 497. In the first case WEST, J., speaking of the difference 
of the positions of the High Court and the Courts in England, said : ‘‘ Notwithstanding this differ- 
ence and the more onerous duties devolving in consequence on the High Courts in India, we still 
desire to be guided, as far as may be, by the analogies of the English law. It is a well-recognized 
principle that the Courts of England will not set aside the verdict of a qury unless it be perverse and 
patently wrong, or may have been induced by an error of the Judge. We adhere generally to this 
principle.” SarcGEnt, C.J., expressed a similar opinion in Emp. v. Dada Ana, I. L. R.15 Bom. 
452. In another case it was stated to be the rule of the High Court in Calcutta, not to interfere with 
the finding of a jury, unless their verdict is shown to be meee erroneous.—Emp. v. Jacquiet, 
I. L. R. 11 Cal. 85. See Emp. v. Dhunum Kazee, 1. L. R. 9 Cal. 53: (S. C.) 18, C. L. R. 169. 


Where the Court is asked to set aside a verdict, because it is against the weight of evidence 
the question is not whether the Judge who tried the case was or was not satisfied with the verdict, 
or whether he would have come to the same conclusion as the jury, but whether the verdict was 
such as reasonable men ought to have come to.—Emp. v. Dhunum Kazee, L. R. 9 Cal. 53: (8. C.) 
13 C. L. R. 169. See Solomon v. Bitton, L. R. 8 Q. B. D. 176. ‘ 


The words ‘‘ shall deal with the case so submitted as with an appeal,” in s. 263 of Act X of 1872, 
which are similar to the words used in the last paragraph of this section, were construed by 
PHEAR, J., in the case of Queen v. Koonjo Leth, 11 B. L. R. 19, as simply directing the procedure 
to be followed, ¢.g., as regards the notices to be served, and so on. The Court, therefore, might 
send for additional evidence and deal with the case generally as provided in Chap. XXXI with 
regard to appeals. The result of this construction is, that the prisoner is in a better position with 
regard to an appeal, if that appeal be made through the intervention of the Judge under this sec- 
tion than if he had preferred it himself, because s. 418, infra, says that, if the conviction was in 
a trial by jury, the appeal by the person convicted shall be admissible on a matter of law only. 

See also notes to 8. 303. 

Instructions as to ni Lab add to High Court, when Sessions Judge disagrees with Jury.—In cases 
in which the Sessions Judge has disagreed with the verdict of the jury, no delay should be permit- 
ted to occur in the submission of the records with the Sessions Judge’s letter of reference. It is 
open to the Government pleader, and to the pleader for the accused, to make notes of the evidence 
as the case proceeds. If, after the trial is concluded, copies of any part of the proceedings are 
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required, it will be necessary that they should be made, on application, in the High Court, after 
receipt of the record.—Cal. H. C. C. 0., No. 2 of 23rd March 1878; Wilkins, p. 115. 


Where upon a reference under this section to a Bench of two Judges, the Judges disagree, the 
High Court at Bombay, following the course adopted by the Calcutta High Court, under the corre- 
sponding section of the former Code (Reg. v. Mukhan, 1 C. L. R. 275), laid the case before a third 

udge instead of disposing of the case in the manner provided by s. 36 of the amended Letters 
Patent, i.¢., by the opinion of the senior Judge—being of opinion that s. 307, with s, 439, applies 
3. 429, as to appeals, to a case of reference.—Emp. v. Dada Ana, I. L. R. 15 Bom. 452. 


G.—Iee-trial of Accused after Discharge of Jury. 


308. Whenever the jury is discharged, the accused shall be detained 
in custody or on bail (as the case may be), and shall 
be tried by another jury, unless the Judge considers 
that he should not be re-tried, in which case the Judge 
shall make an entry to that effect on the charge, and such entry shall operate 
as an acquittal. 


Re-trial of accused 
after discharge of jury. 


H.—Conclusion of Trial in Cases tried with Assessors. 


809. When, in a case tried with the aid of assessors, the case for the 
defence and the prosecutor’s reply (if any) are conclud- 
ed, the Court may sum up the evidence for the prose- 
cution and defence, and shall then require each of the 
assessors to state his opinion orally, and shall record such opinion. 

The Judge shall then give judgment; but in doing so shall not be bound to 
conform to the opinions of the assessors. 

If the accused is convicted, the Judge shall pass 
sentence on him according to law. 


Act X of 1872, s. 255, para. I, ss. 261, 262. 
The proviso as to summing up is new, and gets rid of a difficulty which was raised in the case 
of Reg. v. Ameeroddeen, 15 W. R. Cr. 25: (S. C.) 7 B. L. R. 63. 


The power of summing up the evidence is intended to be exercised in long or intricate cases, 
and _ the Sessions Judge should confine himself to summing up the evidence and should not obtrude 
on the assessors his opinion of the worthlessness or otherwise of any portion of the evidence.— 
Shadulla Howladar v. Emp., 1. L. R. 9 Cal. 875: (S. C.) 12 C. L. R. 506. 

The section does not require that the summing up or hcads of the summing up should be 
recorded ; but in the case of Shadulla Howladar v. Emp., I. L. R. 9 Cal. 875: (S. C.) 12 C. L. R. 506, 
where the summing up was recorded by the pleader for the prosecutor and accepted by the Judge, 
PRINSEP, J., said: ‘* We think that such a course should not have been taken by the Judge, and 
that if he was incapable of recording the heads of his summing up to the assessors, he should have 
availed himself of the services of some Court officials, or directed it to bo done by some independent 
person.” It must be borne in mind that, under s. 367, post, the heads of charge to jury must be 
recorded by the Sessions Judge. 


opinions 


Judgment. 


The judgment need not be pronounced at once. Section 366, infra, provides that, in every 
trial in any Court of original jurisdiction, judgment shall be pronounced in open Court either im- 
Seep or at some subsequent time, of which due notice shall be given to the parties or their 
pleaders. , 

Where, after the assessors had given their opinions, the Judge left the district without recora- 
ne his finding or his judgment, and his successor, after considering the evidence which had been 
taken- at the trial, convicted and passed sentence on the prisoners, the conviction and sentence 
were set aside and the prisoners ordered to be re-tried.—Queen v. Gopi Noshyo, 21 W. R. Cr. 47. 


The intention of the Legislature was, where a prisoner is tried on two or more charges, that the 
assessors should give a definite opinion whether the prisoner is guilty of any, and, if so, of which of 
the charges preferred against him, and that the Judge, in delivering his judgment, should give it with 
advertence to the opinion of the assessors.—Queen v. Matam Mal, 22 W. RB. Cr. 


_ In Reg. v. Kala Karsan, 6 Bom. H. C. R. Cr. 55, it was held, that the Judge’s omission in a 
trial conducted with the aid of assessors to state the ground of his decision was not an irregularity 
which invalidated the conviction. But see Queen v. Shumshere Beg, 9 W. R. Cr. Rul. 51: Bhugwan 
v. Doyal Gope, 10 ib. 7. 

Opinion of Assessors how to be Recorded.—The record of the opinion of each assessor should 
appear at the commencement of the judgment of the Sessions Judge. It is not, in the Court’s 
opinion, sufficient that this record should contain a mere verdict of guilty or not guilty, or proven 
or not proven ; what. the Court requires is not only the result arrived at by each assessor sitting on 
a essions trial, but, if possible, the reasons by which each assessor arrived at that result,—that is, 
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the grounds of his opinion. While avoiding prolixity, a Sessions Judge should be careful to be 
intelligible and precise in recording such opinions.—Cal. H. C. C. 0., No. 4 of 23rd June 1865; 
Wilkins, B. 115. See Queen v. Mussamat Mina Nuggerbhatin, 3W. R. Cr. 6. 

The Sessions Judge should conform strictly to the terms of the section and require each asses- 
sor to state his opinion orally (Shadulla Howladar v. Emp., I. L. R. 9 Cal. 875: (8. C.) 12 OC. L. R. 
506); and the grounds of their opinions should be distinctly recorded. —Queen v. Mussamat Mina 
Nuggerbhatin, 3 W. R. Cr. 6. Their statements should be taken separately. It is irregular to take 
a joint statement.—Hassan Khan, Punj. Rec., 1887, p. 95. 

A Sessions Judge has no power to take further evidence after the opinions of the assessors have 
me given, ane trial is at an end, except for the purpose of giving judgment.—Hassan, Punj. 

C., , p. 59. 

s. 310, infra, as to cases in which the charge is of an offence committed after a previous 

conviction. 


I.—Procedure in case of previous Conviction. 


310. In the case of a trial by jury or with the aid of assessors, where 
the accused is charged with an offence committed after 


a previous conviction for any offence, the procedure laid 
down in sections 271, 286, 305, 306, and 309 shall be 


Procedure in case of 
previous conviction. 


modified as follows :— 

(a) The part of the charge stating the previous conviction shall not be 
read out in Court, nor shall the accused be asked whether he has been previously 
convicted as alleged in the charge, unless and until he has either pleaded guilty 
to, or been convicted of, the subsequent offence. 

(>) If he pleads guilty to, or is convicted of, the subsequent offence, he shall 
then be asked whether he has been previously convicted as alleged in the charge. 

(c) If he answers that he has been so previously convicted, the Judge 
may proceed to pass sentence on him accordingly ; but if he denies that he has 
been so previously convicted, or refuses to, or does not, answer such question, 
the jury or the Court and the assessors (as the case may be) shall then inquire 
concerning such previous conviction, and in such case (where the trial is by 
jury) it shall not be necessary to swear the jurors again. 

[Notwithstanding anything in this section evidence of the pee con- 
viction may be given at the trial for the subsequent offence if the fact of the 
previous conviction is relevant under the Indian Evidence Act, 1872.—<Added 
by Act ITI of 1891, s. 9.] 


The object of this section was to prevent the jury or assessors from being biased against the 
gS the knowledge that he is an old offender. The last paragraph was added by Act III of 
9 8, ° 


It has now been held that, in trials before a jury or with the aid of assessors, the record should 
invariably show that reference to a previous conviction was not made until the accused had been 
convicted of the subsequent offence (Aristo Behari Das v. Emp., 12 C. L. R. 555, per CUNNINGHAM 
and MACLEAN, JJ.); but in the case of Bepin Behary Shaw v. Emp., 13 C. L. R. 110, where a Ses- 
sions Judge, in a trial by jury, called upon the accused to answer at the same time a charge of theft 
and also a charge of having been previously convicted, the High Court refused to interfere, as it 
did not appear that there had been a failure of justice caused by the irregularity. 


In Emp. v. Kartick Chunder Das, 1. L. R. 14 Cal. 721, it was held by the Full Bench in 1887 
that under's. 54 of the Evidence Act a previous conviction is in all cases admissible against an 
accused person. 


As to proof of previous convictions, see s. 511, post. 


It is important now to note with reference to the additions made to this section the alterations 
in the Law of Evidence as to previous convictions made by Act IIT of 1891. Sections 14 and 43 and 
54 of the Evidence Act as amended, so far as they deal with previous convictions, are as follows :— 

‘14, Facts showing the existence of any state of mind—such as intention, knowledge, good faith, 
negligence, rashness, ill-will or good-will towards any particular person, or showing the existence 
of any state of body or bodily feeling—are relevant, when the existence of any such state of mind or 
body or bodily feeling is in issue or relevant.” 

‘‘ Explanation 1.—A fact relevant as showing the existence of a relevant state of mind must 
ny, that the state of mind exists, not generally, but in reference to the particular matter in 
question. 

‘‘ Explanation 2.—But where, upon the trial of a person accused of an offence, the previous 
commission by the accused of an offence is relevant within the meaning of this section, the previous 
conviction of such person shall also be a relevant fact.” 
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Illustrations. 


a) A is accused of fraudulently delivering to another person a counterfeit coin which, at the 
time when he delivered it, he knew to be counterfeit. 
The fact that, at the time of its delivery, A was possessed of a number of other pieces of coun- 


terfeit coin is relevant. ; 2 
The fact that A had been previously convicted of delivering to another person as genuine @ 


counterfeit coin knowing it to be counterfeit is relevant. 


‘43, Judgments, orders or decrees other than those mentioned in sections 40, 41 and 42 are 
irrelevant, unless the existence of such judgment, order or decree is a fact in issue, or is relevant 


under some other provision of this Act.” ; 
(b) A is charged with theft and with having been previously convicted of theft. The previous 


conviction is relevant as a fact in issue. 
(c) A is tried for the murder of B. The fact that B prosecuted A for libel and that A was con- 


victed and sentenced is relevant under section 8 as showing the motive for the fact in issue. 


‘*54, In criminal proceedings the fact that the accused person has a bad character is irrelevant» 
unless evidence has been given that he has a good character, in which case it becomes relevant.” 
‘* Explanation 1.—This section does not apply to cases in which the bad character of any person 


is itself a fact in issue.” ; Site oe ; ; 
‘ Explanation 2.—A previous conviction is relevant as evidence of bad character.” 


J.—List of Jurors for High Court, and Summoning Jurors for that Court. 


311. In each Presidency-town, the jurors’ book for the year current when 

thes Code comes into force shall be taken as containing 

Jurors’ book. a correct list of persons liable to serve as jurors under 
this Chapter. 

Those persons whose names are entered in the jurors’ book as being liable to 

serve on special juries only shall be deemed to be persons 

jee of special a riyileged and liable to serve only as special jurors under 

this Chapter during the year for which the said list has 


been prepared. 
This Section has been repealed by Act XII of 1891, Sched. I, Part I. 


312. The names of not more than four hundred [Act V of 1887] persons 


Number of special Shall at any one time be entered in the special jurors’ 


jurors. 1st. 


Act X of 1875, s. 40. 
For rules as to list of jurors in the High Court at Calcutta, see Belchambers’s Rules and 
Orders, pp. 256—267. 


313. The Clerk of the Crown shall, before the first day of April in each 
Lists of common and year, and subject to such rules as the High Court 
special jurors. from time to time prescribes, prepare— 

(a) a list of all persons liable to serve as common jurors ; and 

(b) a list of persons liable to serve as special jurors only. 

Regard shall be had, in the preparation of the latter list, to the property, 
character, and education of the persons whose names are entered therein. 

No person shall be entitled to have his name entered in the special jurors’ 
list merely because he may have been entered in the special jurors’ list for a 
previous year. 

The Governor-General in Council in the case of the High Court at Cal- 
cutta, and, in the case of other High Courts, the Local Government, may exempt 
any salaried officer of Government from serving as a juror. 

The Clerk of the Crown shall, subject to such rules as aforesaid, have full 
discretion to prepare the said lists as seems to him to be 

roper, and there shall be no appeal from, or review of, 
is decision. 


District Locomotive Superintendents and Assistant Locomotive Superintendents on the East 
Indian Railway are exempted from liability to serve as jurors or assessors in criminal tria's in the 


officer 


OHAP, XXIII, ss. 314-317.] LISTS OF JURORS. oot 


N,-W. Provinces.—.-W. P. Gazette, 1875, p. 1076. And the following officials of the Oudh and 
Rohilkund Railway are also exempted :—Engineers in charge of the open line ; engineering inspec- 
tors employed on the open line: locomotive foremen and drivers in charge at changing stations ; 
drivers of pilot engines ; and station-masters.—N.- W. P. Gazette, 1875, p. 17]. 

The following perons are exempted from serving on juries in the mofussil in the Madras 
Presidency :—The Agent, the Chief Accountant, and the Cash-keeper of every branch of the Madras 
Bank (Madras Notification, 19th Feby. 1874 ; Weir, p. 76) ; all officersand subordinates of the Public 
Works re? aaa while actually in charge of public works ranges (Madras Notification, 23rd 
March 1876: Weir, p. 76); and Railway Engineers in charge of sections of railways open for public 
traffic (Madras Notification, 28th July 1876 ; Weir, p. 76). 


314. Preliminary lists of persons liable to serve as common jurors and 

eehianes. ci-iece a oe ey signed by ra et > 

e Crown, shall be published once in the local officia 

preliminary and revised. Gazette before the fifteenth day of April next after 
their preparation. 

Revised lists of persons liable to serve as common jurors and special jurors, 
respectively, signed as aforesaid, shall be published once in the local official 
Gazette before the first day of May next after their preparation. 

Copies of the said lists shall be affixed to some conspicuous part of the 
Court-house. 


315. Out of the persons named in the revised lists aforesaid, there shall 
Number of jurors to be summoned for each sessions in each Presidency-town 
be summoned in Presi- at least twenty-seven of those who are liable to serve 
cency-vown: on special juries, and fifty-four of those who are liable 
to serve on common juries. 


No person shall be so summoned more than once in six months unless the 
number cannot be made up without him. 

If, during the continuance of any sessions, it appears that the number of 
persons so summoned is not sufficient, such number as 
may be necessary of other persons liable to serve as 
aforesaid shall be summoned for such sessions. 


Supplementary sum- 
mons, 


316. Whenever a High Court has given notice of its intention to hold 
sittings at any place outside the Presidency-towns for 
the exercise of its original criminal jurisdiction, the 
WMURAYVY VERW & & wNrsrewasaw yy — \ ‘ ¥ ; 
towns. ourt of Session at such place shall, subject to any direc- 

tion which may be given by the High Court, summon a 
sufficient number of jurors from its own list, in the manner hereinafter prescribed 
for summoning jurors to the Court of Session. 


317. In addition to the persons so summoned as jurors, the said Court of 
Session shall, if it thinks needful, after communication 
with the Commanding Officer, cause to be summoned 
such number of Commissioned and Non-commissioned officers in Her Majesty’s 
Army resident within ten miles of its place of sitting, as the Court considers to 
be necessary, to make up the juries required for the trial of persons charged with 
offences before the High Court as aforesaid. 

All officers so summoned shall be liable to serve on such juries notwithstand- 
ing anything contained in this Code; but no such officer shall be summoned 
whom his Commanding Officer desires to have excused on the ground of urgent 
military duty, or for any other special military reason. 


Military jurors. 


See note to s. 320, infra. 
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318. Any person summoned under section 315, section 316 or section 817, 

who without lawful excuse fails to attend as required 

of jurors to by the summons, or who, having attended, departs with- 

out having obtained the permission of the Judge, or 

fails to attend after an adjournment of the Court after being ordered to attend, 

shall be deemed guilty of contempt and be liable by order of the Judge to such 

fine as he thinks fit; and in default of payment of such fine, to imprisonment 
in the civil jail until the fine is paid. 


See s. 332, post, and s. 295, supra. 


K.—List of Jurors and Assessors for Court of Session, and Summoning 
Jurors and Assessors for that Court. 


319. All malo persons between the ages of twenty-one and sixty shall, 
except as next hereinafter mentioned, be liable to serve 
as jurors or assessors at any trial held within the dis- 


trict in which they reside. 


320. The following persons are exempt from 
liability to serve as jurors or assessors, namely :— 
) Officers in civil employ superior in rank to a District Magistrate ; 
b) Judges ; 
(c) Commissioners and Collectors of Revenue or Customs ; 
(d) Persons engaged in the Preventive Service in the Customs Depart- 


ment ; 
(e) Persons engaged in the collection of the revenue whom the Collector 


thinks fit to exempt on the ground of official duty ; 

(7) Persons actually officiating as priests or ministers of their respective 
religions : 

(g) Persons in Her Majesty’s Army, except when, by any law in force for 
the time being; they are specially made liable to serve as jurors or assessors ; 

(h) Surgeons and others who openly and constantly practice the medical 
profession ; 

(2) Persons employed in the Post-office and Telegraph Departments ; 

(j) Persons exempted from personal appearance in Court under the provi- 
sions of the Code of Civil Procedure, sections 640 and 641 ; 

(k) Other persons exempted by the Local Government from liability to serve 
as jurors or assessors. 


In the Punjab, under s. 30 of Act IV of 1866, military men are not exompt, when summoned 
by the Chief Court, from serving as jurors, unless their Commanding Officer desires to have them 
se ree on the ground of urgent military duty, or for any other special military reason. See 
8. 317, supra. 

District Locomotive Superintendents and Assistant Locomotive Superintendents on the East 
Indian Railway are exempted from liability to serve as jurors or assessors in criminal trials in 
the N.-W. Provinces.—N.-W. P. Gazette, 1875, p. 1076. And the following officials of the Oudh 
and Rohilkund Railway are also exempted :—Engineers in charge of the open line; engineering 
inspectors employed on the open line; locomotive foremen and drivers in charge at changing 
stations ; drivers of pilot engines; and station-masters.—NV.-W. P. Gazelle, 1875, p. 171. 

The following persons are exempted from serving on juries in the mofussil in the Madras Presi- 
dency :—The Agent, the Chief Accountant, and the Cash-keeper of every branch of the Madras 
Bank (Madras Notification, 19th Feby. 1874; Weir, p. 76) ; all officers and subordinates of the Public 
Works Department while actually in charge of public works ranges (Madras Notification, 23rd March 
1876 ; Weir, p. 76); and Railway Engineers in charge of sections of railways open for public traffic 
(Madras Notification, 28th July 1876 ; Weir, p. 76). 


As to grounds of objection to persons summoned as jurors, see 8. 278, supra. 
See ss. 329, 462, infra. 


Bxemptions. 
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321. The Sessions Judge, and the Collector of the District or such other 
officer as the Local Government appoints in this behalf, 
shall prepare and make out in alpnabetical order a list 
of persons liable to serve as jurors or assessors and 
qualified in the judgment of the Sessions Judge and Collector or other officer 
as aforesaid to serve as such, and not likely to be successfully objected to under 
section 278, clauses (b) to (h), both inclusive. 

The list shall contain the name, place of abode, and quality or business of 
every such person ; and if the person is an European or an Amcrican, the list 
shall mention the race to which he belongs. 


Compare s. 400 of Act X of 1872. That section provided that the list should be of persons 
residing within ten miles from the place where trials before the Court of Session are held, or within 
such other distance as the Local Government should think fit to direct. Under this section, it will 
be seen that no such limits are prescribed, and consequently all persons liable to serve as jurors in 
the district where the sessions are held are liable to be summoned. Sees. 319, supra. 


The following rules are in force in Bombay :— 

It has been brought to the notice of Government that sufficient care is not always taken in the 
preparation and revision of these lists ; many persons, such as officers in the service of Government, 

ensioners, &c., who would make the best class of assessors, being omitted, while, on the other 
and, persons of tainted reputation, and otherwise clearly unfit, are sometimes included. 

Government consider it most important that the duty of preparing and revising these lists 
should be properly performed, with a view to obtaining the services, as assessors, of a sufficient 
number of respectable and really intelligent men of all classes, and wish it to be understood that 
this duty should be performed by the Collectors themselves with the aid of their assistants, and on 
no account delegated to uninstructed and irresponsible subordinates. 

It is also very desirable to improve the position of assessors in public estimation, and to make 
the duty as little irksome as possible to individuals. No assessor should, therefore, be summoned 
too frequently ; he should be summoned formally and regularly, and be treated with consideration 
and respect during his attendance at the station. And Collectors should be careful to represent 
and practically to regard the duty of an assessor as one of responsibility and trust, and to make 
the assessors feel that their co-operation in the administration of justice is sought for as a means of 
conferring a benefit upon their countrymen, and not merely to assist the Judges in their labours.— 
Bom. H. C. Cir. 48. : 


322. Copies of such list shall be stuck up in the office of the Collector 
or other officer as aforesaid, and in the Court-houses of 
the District Magistrate and of the District Court, and 
in some conspicuous place in the town or towns in or near which the persons 
named in the list reside. 


323. To every such copy shall be subjoined a notice stating that objec- 
tions to the list will be heard and determined by the 
Sessions Judge and Collector or other officer as afore- 
said, at the Sessions Court-house, and at a time to be mentioned in the notice. 


324. For the hearing of such objections, the Sessions Judge shall sit 
with the Collector or other officer as aforesaid, and shall, 
at the time and place mentioned in the notice, revise the 
list and hear the objections (if any) of persons interested in the amendment 
thereof, and shall strike out the name of any person not suitable in their judg- 
ment to serve as a juror or as an assessor, or who may establish his right to any 
exemption from service given by section 320, and insert the name of any person 
omitted from the list whom they deem qualified for such service. 

In the event of a difference of opinion between the Sessions Judge and the 
Collector or other officer as aforesaid, the name of the proposed juror or assessor 
shall be omitted from the list. 

A copy of the revised list shall be signed by the Sessions Judge and 
Collector or other officer as aforesaid and sent to the Court of Session. 

Any order of the Sessions Judge and Collector or other officer as aforesaid 
in preparing and revising the list shall be final. 


List of jurors and as- 
sessors. 


Publication of list. 


Objections to list. 


Revision of list. 
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Any exemption not claimed under this section shall be deemed to be waived 
until the list is next revised. 


325. The list so prepared and revised shall be again revised once in every 


year. 
wate aaa m™.- 12-1 ¢9 revised shall be deemed a new list, and 
shall be subject to all the rules hereinbefore contained as to the list originally 
prepared. 


326. The Sessions Judge shall ordinarily, three days at least before the 
District Magistrate to day which he may from time to time fix for holding the 
summon jurors andas- sessions, send a letter to the District Magistrate request- 
BOEBOES: ing him to summon as many persons named in the said 
revised list as seem to the Sessions Judge to be needed for trials by jury and 
trials with the aid of assessors at the said sessions, the number to be summoned 
not being less than double the number required for any such trial. 
The names of the persons to be summoned shall be drawn by lot in open 
Court, excluding those on the revised list who have served within six months, 
unless the number cannot be made up without them ; and the names so drawn 


shall be specified in the said letter. 
For form of precept to District Magistrate to summon jurors and assessors, see Sched. V, 


No. 32. 
It is irregular to delegate the duty of selecting assessors to the Magistrate. His duty is purely 


ministerial. He has simply to issue a summons to each person specified in the precept of the 
Sessions Judge, requiring him to attend as an assessor at the time and place specified in the sum- 
mons. The assessors are not to be selected several days before the trial, nor are they to be chosen 
by lot as are jurors ; but they are to be chosen as the Judge thinks fit, as provided in s, 239 (284), at 
the commencement of the trial, from the persons summoned to act.—Smyth, p. 133. 


327. The Court of Session may direct jurors or assessors to be sum- 
Howse: te: want moned at other periods than the periods specified in sec- 
another set of jurorsor tion 326, when the number of trials before the Court 
euscreore: renders the attendance of one set of jurors or assessors 
for a whole session oppressive, or whenever for other reasons such direction is 


found to be necessary. 


328. Every summons to a juror or assessor shall be in writing, and shall 
S ‘ too of eduire his attendance as a juror or assessor, as the 
orm and service o . 2% 4. : : 
summons. case may be, at a time and placo to be therein speci- 
fied. 
For form of summons to juror or assessor, see Sched. V, No. 33. 


329. Where any person summoned to serve as a juror or assessor is in 
. ™ e 
When Government or the service of Government or of a Railway Company, 
Railway servant may the Court to serve in which he is so summoned may 
be excused. excuse his attendance if it appears, on the representation 
of the head of the office in which he is employed, that he cannot serve as a 
juror or assessor, as the case may be, without inconvenience to the public. 
Certain servants of Railway Companies have been exempted by the Local Government. See 
note to s. 320, supra. 
Court may excuse 330. The Court of Session may for reasonable 
ee of juror or cause excuse any juror or assessor from attendance at 
sor. ; 
any particular session. 


331. At each session, the said Court shall cause to be made a list of the 
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Such list shall be kept with the list of the jurors and assessors as revised 
under section 324. 

A reference shall be made in the margin of the said revised list to each of 
the names which are mentioned in the list prepared under this section. 


332. Any person summoned to attend as a juror or ag an assessor who, 

without lawful excuse, fails to attend as required by the 

P peat ade summons, or who, having attended, departs without hav- 

assessor. ing obtained the permission of the Court, or fails to 

attend after an adjournment of the Court, after being 

ordered to attend, shall be liable, by order of the Court of Session, to a fine not 
exceeding one hundred rupees. 

Such fine shall be levied by the District Magistrate by attachment and sale 
of any moveable property belonging to such juror or assessor within the local 
limits of the jurisdiction of the Court making the order. 

In default of recovery of the fine by such attachment and sale, such juror or 
assessor may by order of the Court of Session be imprisoned in the civil jail for 
the term of fifteen days, unless such fine is paid before the end of the said term. 


No appeal lies from an order fining an assessor or juror for non-attendance ; see Chap. XX XI. 
But if a juror or assessor has been fined and subsequently gives good ground, such as illness, for 
his non-attendance, the Judge should reconsider his order.—Jn re Gour Surun Dass, 8 W. BR. Cr. 
83. See ss. 295 and 318, supra. 


L.—Special Prowsions for High Courts. 


333. At any stage of any trial before a High Court under this Code 
before the return of the verdict, the Advocate-Gencral 
Power of Advocate nay, if he thinks fit, inform the Court on behalf of Her 
General to stay prose- j . ; : 
sution: Majesty that he will not further prosecute the defendant 
upon the charge 3; and thereupon all proceedings on such 
charge against the defendant shall be stayed, and he shall be discharged of and 
from the same. But such discharge shall not amount to an acquittal unless the 
presiding Judge otherwise directs. 
Act X of 1875, s. 146. It is to be noted that gs. 146 of Act X of 1875, so far as it relates to in- 
formations, has not been repeaied.—Sched. I (b), post. See notes to s. 194, supra, where ss. 144 and 
146, the two unrepealed sections of Act X of 1875, are set. out. The proviso in the last sentence, 


that, unless the presiding Judge otherwise directs, the discharge shall not amount to an acquittal, 
is new. 


334 For the exercise of its original criminal jurisdiction, every High 

Court shall hold sittings on such days and at such con- 

Time of holding sit- venient intervals as the Chief Justice of such Court from 
time to time appoints. 


$35. The High Court shall hold its sittings at the place at which it now 
~ holds them, or at such other place (if any) as the Gover- 
nor - General in Council in the case of the High Court 
at Fort. William, or. the Local Government in the case of 
the other High Courts, may direct. 

But it may, from time to time, in the case of the High Court at Fort Wil- 
liam, with the consent of the Governor-General in Conncil, and in all other eases 
with the consent of the Local Government, hold sittings at such other places with- 
in the local limits of its appellate jurisdiction as the High Court appoints. 

- Such officer as the Chief Justice directs shall give notice beforehand in the 
local official Gazette of all sittings intended to be held 
for the exercise of the original criminal jurisdiction of 


of holding sit- 


Notice of sittings. 


the High Court. 
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3836. The High Court may direct that all European British subjects and 
ersons liable to be tried by it under section 214, who 
hee been committed for trial by it within certain speci- 
fied districts or during certain specified periods of the 
year, shall be tried at the ordinary place of sitting of the Court, 
or direct that they shall be tried at a particular place named. 


Compare the first part of s. 27 of Act X of 1875. 


Under the Lower Burma Courts Act XI of 1889 the Recorder of Rangoon shall ordinarily hold 
his Court at Rangoon, but the Local Government may direct him on any particular occasion to hold 
his Court at any other place in Lower Burma for the trial of any civil case transferred to him or 
at any other place in Lower Burma or Upper Burma for the trial of any criminal case in which 
a European British subject is concerned,—s. 37 (3), and such a direction shall take effect notwith- 
standing anything in this section (336) of the Criminal Procedure Code.—S, 37 (4). 


Place of trial of Hu- 
ropean British subjects. 


CHAPTER XXLV. 


GENERAL PROVISIONS AS TO INQUIRIES AND TRIALS. 


837. In the case of any offence triable exclusively by the Court of Ses- 
sion or High Court, the District Magistrate, a Presid- 
ency Magistrate, any Magistrate of the first-class inquir- 
ing into the offence, or, with the sanction of the District 
Magistrate, any other es may, with the view of obtaining the evidence 
of any person supposed to have been directly or indirectly concerned in, or privy 
to, the offence under sae be , tender a pardon to such person on condition of his 
making a full and true saalosare of the whole of the circumstances within his 
knowledge relative to such offence, and to every other person concerned, whether 
as principal or abettor, in the commission thereof. 


Tender of pardon to 
accomplice, 


Every person accepting a tender under this section shall be examined as a 
witness in the case. 


Such person, if not on bail, shall be detained in custody until the termina- 
tion of the trial by the Court of Session or High Court, as the case may be. 


Every Magistrate, other than a Presidency Magistrate, who tenders a par- 
don under this section, shall record his reasons for so doing ; and when any 
Magistrate has made such tender and examined the person to whom it has been 
made, he shall not try the case himself, although the offence which the accused 
appears to have committed may be triable by such Magistrate. 


In Upper Burma (except the Shan States) a District Magistrate tendering a pardon under the 
‘Sy may, notwithstanding anything in this section, try the case himself.—Reg. V of 1892, Sched. 


_ If any Magistrate, not empowered by law, erroneously in good faith tenders a pardon under 
this section, his proceedings shall not be set aside merely on the ground of his‘not being so empower- 
ed.—S. 529 (9), infra. 

_ Although s. 337 does not in terms cover a case where a Magistrate holding a preliminary 
inquiry for committal ae eee several persons tenders a conditional pardon to one of them examines 
him as a witness, and subsequently discharges all the accused for want of a prima facie case against 
them the words ‘‘ every person accepting a tender under this section shall be examined as a witness 
in the case” mean that for all purposes (subject to failure to satisfy the conditions of the pardon 
as provided for by s. 339), such a person ceases to be triable for the offence or offences under inw*— 
or (with reference to s. 339) for ‘‘any other offence of which he appears to have been guilty in 
connection with the same matter,” while making ‘‘a full and true disclosure of the whole of the 
circumstances within his knowledge relative to the offences” under inquiry. The last words quoted 
refer to the importance, when a pardon is tendered, of encouraging the approver to give the fullest 
details, so that points in his evidence may be found which may be capable of corroboration.—Zmp. 
v. Gurga Charan, I. L. R. 11 All, 79, per StRAIGHT, J, 
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The question of how far the pardon protects an approver and what portion of it should not 
protect him ought not to be treated in a narrow spirit.—Jbid. 


The Court should, when it tenders a pardon to a prisoner, explain to him tho conditions which 
accompany the tender. It is for the prisoner then to accept or refuse the tender. If he refuses, 
the tender will have been abortive, and the trial will proceed as if no such tender had been made 3 
if he accepts, it is the duty of the Court to examine him as a witness in the case, under the rules 
applicable to the examination of witnesses ; and then if, after having so examined him, the Court 
be of opinion that he has not complied with the conditions, the Court may then commit or order 
him to be committed for trial upon the charge in respect of which pardon was tendered.— Queen v. 
Gogalao, 12 W. R. Cr, 80: (S, C.) 4 B. L. R. App. 50. 


It is not competent to a Magistrate to convert an accused person into a witness, except when a 
pardon has been lawfully granted, and therefore evidence given by such a person who had receiv- 
ed a fardon in the case of an offence not exclusively triable by the Court of Session was held not 
to be relevant, that person not having been acquitted or discharged or convicted.—Emp. v. Sadhee 
Rasal, I. L. R. 10 Cal. 936 : Reg. v. Hanmanta, I. L. R. 1 Bom. 610: Reg. v. Ashruff Sheikh, 6 W. R. 
Cr. 91: Emp. v. Dala Jiva, I. L. R. 10 Bom. 190. Statements made by an accused person in the 
course of such an examination are irrelevant, and if subsequently retracted should not be used 
against him or subject him to a prosecution for giving false evidence. — Emp. v. Dala Jiva, 
I. L. R. 10 Bom. 190: and Emp. v. Ashgar Ali, I. L. R. 2 All. 260: see Mohesh Chunder Kapali 
v. Mohesh Chunder Dass, 10 C. L. R. 553. 


As to the weight to be attached to the evidence of approvers, see note to s. 298, ante. Section 
114, Ill. (6), of the Evidence Act, provides that the Court may presume that an accomplice is un- 
worthy of credit unless be is corroborated in material particulars.—Sce Emp. v. Chagan Dayaram, 
I. L. B. 14 Bom. 331. 


See s. 439, infra. 


Accomplices.— Although, as a general rule, it is unsafe to convict an accused on the uncorrobora- 
ted evidence of an accomplice a conviction founded upon such evidence of one or more accomplices 
alone is valid in law—Evidence Act, s. 133.—Emp. v. Gobardhone, I. L. R. 9 All. 528 : Reg. v. Rama- 
sami Padayachi, I. L. R. 1 Mad. 394: Emp. v. Hurdeo Das, Weekly Notes, 1884, p. 286: Emp. v. Ram 
Saran, I. E. R. 8 All. 306: Emp. v. Ranji, 1. L. R. 10 Mad. 295: Emp. v. Maganlal, 1. L. R. 14 
Bom. 115. But the evidence of accomplices should not be left to a jury without such directions 
and observations from the Judge as the circumstances of the case may require.—Hlahee Buksh, 
A ppelans, 5 W. R. Cr. 80: see also Queen v. Nawabjan, 8 W. R.19: Queen v. Shumshere Beg, 
9 W. R. Cr. 51: Queen v. Kali Churn Ganyooly, 7 W. R. Cr. 2: Queen v. Mohima Chunder Dass, 
15 W. R. Cr. 37: Evidence Act, I of 1872, ss. 30, 114, Il. (0), and 133 : Reg. v. Ramasami Padayacht, 
I. L. R. 1 Mad. 394: and Reg. v. Budhu Nanku, I. L. R. 1 Bom. 475: Emp. v. Arumuga, I. L. 
R. 12 Mad. 196: Emp. v. Buldeo, I. L. R. 8 All. 509: Emp. v. Kure, Weekly Notes, 1886, p. G5: sec 
hteg. v. Mullins, 3 Cox, C. C. 526. . : 

Judge may misdirect the jury as to what is corroboration of the testimony of an approver.— 
Emp. v. Bepin Biswas, 1. L. R. 10 Cal. 970. As to what is legal corroboration, see that case and 
Reg. v. Mulapabin Kapana, 11 Bom. H. OC. R. 196: Reg. v. Budhu Nanku, I. L. R.1 Bom. 475: 
Reg. v. Jaffer Ali, 19 W. R. Cr. 57: Reg. v. Noga, 23 W. R. Cr. 24: and Emp. v. Imdad Khan, 
I. L. R.8 All. 120, p. 137: Emp. v. Chagan Dayaram, 1. L. R. 14 Bom. 331: Emp. v. Dosa Jiva, 
I. L. R. 10 Bom, 281: see Emp. v. O'Hara, I. L. R. 17 Cal. 642. The omission to caution a jury 
not to accept the uncorroborated testimony of an accomplice has been held to amount to a misdirec- 
tion.— Emp. v. Arumuga, I. L. R. 12 Mad. 196. ; 

In the case of Queen v. Sadhu Mundul, 21 W. R. Cr. 69, PHEAR, J., said :—‘‘ In the case of a 
trial by jury, it is the function of the jury to ascertain the facts upon the evidence before them, 
and for that purpose to be guided by the law which is applicable, and it is in all cases the duty of 
the Judge to point out to them that law. It was, therefore, in the present case, the duty of the 
Judge to lay before the jury substantially to the effect just set out, the principles relative to the 
reception of accomplices’ testimony, which the Legislature sanctioned by the Indian Evidence Act ; 
and we think the Judge was wrong in telling the jury that this case was one in which no caution or 
instruction from him was needed on this head. It is, in all cases where an accomplice’s testimony 
is admitted, incumbent on the Judge to inform the jury of the results of the Jaw bearing on this 
point substantially as we have endeavoured to explain it :” and s. 114, Hl. (0), of the Evidence Act, 

rovides that the Court may presume that an accomplice is unworthy of credit unless he is corro- 
orated in material particulars. 3 : 

The rule in that section coincides with the rule observed in England that though the evidence 
of an accomplice should be carefully scanned and received with caution, and may be treated as un- 
worthy of, credit, yet if the jury or Court credits the evidence, a conviction proceeding upon it is 
not illegal. Section 133 of the Evidence Act in unmistakable terms lays it down that a conviction 
is not illegal merely because it proceeds on the uncorroborated testimony of an accomplice, and to 
hold that corroboration is necessary is to refuse to give effect to the section.—Reg. v. Ramasami 
Padayachi, I. L. R. 1 Mad. 394: and see Reg. v. Budhu Nanku, 1. L. R. 1 Bom. 475. 

In the case of Joyudes Puramanick, 7 OC. L. R. 66, FIELD, J., expressed a grave doubt, whether 
the deposition of an approver taken before the committing Magistrate might be used as evidence 
iigainst his accomplices on their trial before the Sessions Court, the conditional pardon of the 
approver having been withdrawn. A similar doubt was expressed by the ““-~* (PRINSEP and 
TorreNHAM, JJ.) in the case of Nanha Malla v. Emp., 13 C. L. R. 326. The . cs 
in the case of Reg. v. Hardewar, 5 All. H. C. R. 217, held that the evidence was not admissible. 


No proceedings should be taken against a person to whom a pardon has been tendered for 
breach of the conditions, until after the completion of the trial for the pone offience.—Hmp. v. 
Sudra, I, L, R. 14 All. 336: see Emp. v. Rama Teran, 1. UL, R. 15 Mad. 302. 


’ 
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338. At any time after commitment, but before judgment is passed, the 
Court to which the commitment is made may, with the 
view of obtaining on the trial the evidence of any per- 
son supposed to have been directly or saree ase Fuga ras 
ed in, or privy to, any such offence, tender, or order the committing Magistrate 
or the District Magistrate to tender, a pardon on the same condition to such 
person. 


Power to direct ten- 
der of pardon. 


A Sessions Judge is not competent before a trial to instruct a Magistrate to tender a pardon 
under this section, -—Ju ve Nistarinee Dabia, 7 W. R. Cr. 114. 


A paccon may be tendered to a prisoner tried with others who has pleaded guilty (Emp. v. 
Kallu, 1. L. R. 7 All. 160), though not to a person who has pleaded guilty and been convicted on his 
plea.—Ibid, per DuTHOIT, J. 


If any Magistrate, not empowered by law, erroneously in good faith tendersa pardon under this 
section, his proceedings shall not be set aside merely on the ground of his not being so empowered. 
— S$. 529 (g), infra. Sees. 439, infra. 


339. Wherea pardon has been tendered under section 337 or section 338, 

; : _ and any person who has accepted such tender has, either 

Pr porno Pa Ae by wilfully concealing anything essential or by giving 

Haan tendered: false evidence, not complied with the condition on which 

the tender was made, he may be tried for the offence in 

respect of which the pardon was so tendered, or for any other offence of which 
he appears to have been guilty in connection with the same matter. 

The statement made by a person who has accepted a tender of pardon may 
be given in evidence against him when the pardon has been withdrawn under 
this section. 

No prosecution for the offence of giving false evidence in respect of such 
statement shall be entertained without the sanction of the High Court, 


See Act X of 1872, s. 349; Act X of 1875, s. 78; Act IV of 1877, s. 151. The person to whom the 
pardon has been tendered may now be tried, not only for the offence in respect of which the pardon 
wis tendered, but for any other offence of which he appcars to have been guilty in connection with 
tie same matter. The last clause is new, and supersedes the decision in the case of Queen v. Mullick 
Jeechoo, 23 W. R. Cr. 12. 

No limitation is fixed by this section, as by s. 349 of Act X of 1872, a& to the timc when a par- 
aa paype withdrawn.—Sec Nobin Chunder Banikya v. Emp., 10 ©. L. R. 369: (8. C.) I. L. R. 

al. 


When a prisoner to whom a tender of conditional pardon has been extended is considered by 
the Sessions Judge not to have conformed to the conditions under which pardon was tendered, the 
Sessions Judge, in exercising the power given by this section, ought not t» try the prisoner along 
with the prisoners in whose case he has already given evidence.— Queen v. Pelumber Dhoobee, 14 
W.R. Cr. 10. Heshould wait until the conclusion of the trial of the accomplices, and then, before 
passing judgment on them, if found guilty, proceed against the approver.-—Jn re Joyudee Para- 
manick, 70. L. R. 66: Emp. v. Sudra, 1. L. R. 14 All. 336. It is unfair, it was said, to put an 
approver whose conditional pardon has been cancelled on trial along with the other prisoners 
in the course of whose trial he has given evidence.--Emp. v. Rama Tevan, I. L. R. 15 Mad. 352. 


In the case of Joyudee Puramanick, 7 O. L. R. 66, FIELD, J., expressed a grave doubt, whether 
the deposition of an approver taken before the committing Magistrate might be used as evidence 
against- his accomplices on their trial before the Sessions Court, the conditional pardon of the 
approver pene been withdrawn. A similar doubt was expressed by, the Court (PRINSEP and 

OTTENHAM, JJ.) in the case of Nanha Malla v. Einp., 13 C. L. R. 326. The Allahabad High Court, 


in the case of Reg. v. Hardewar, 5 All. H. C. R. 217, held that the evidence was not admissible.— 
See s. 298, supra. 


In the case of Srinop v. Emp., 12 C. L. R. 226, where a pardon was withdrawn by the Sessions 
Judge before the hearing of the whole of the evidence, without proof that the statement made by 
the person pardoned was inconsistent, except on the most immaterial points, with previous state- 
ments made by him, or contradicted by the evidence, and before any evidence affecting his veracity 
had been given, it was held that the pardon had been improperly withdrawn. 


The want of sanction required by this section is not a mere irregularity curable under 8. 537, 
but is a fatal defect.—Sharina v. Emp., Punj. Rec., 1884, p. 92. 


A deposition given by a erson to whom a conditional pardon had been tendered is not, after 
withdrawal of the pardon, admissible against him ina subsequent procecding, or in the trial of 


himself with his accomplices, unless it is tirst proved that he was the person who was examined and 
gave the deposition.—Emp, v. Durga Sonar, J. L. R. 11 Cal. 580. 
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Where a pardon is legally tendered to an accused, and he then makes a statement on oath, 
which he retracts on a subsequent judicial proceeding, a proper sanction under gs. 195, supra, for a 
peewee for giving false evidence would be necessary.— Emp. v. Dala Jiva, 1. L. R. 10Bom. 

90: In re Bulajee v. Sitaram, 11 Bom. H.C. R. 34. If the charge of giving false evidence were in 
respect of the deposition made under the conditional pardon, the sanction of the High Court 
would be also necessary. 


340. Every person accused before any Criminal Court may of right be 
defended by a pleader. 
Right of accused to 
be defended. *Pleader,’ used with reference to any proceeding in any Court, 
means a pleader authorized under any law for the time being in 
force to practise in such Court, and includes (1) an advocate, a vakil, and an attorney of a High ° 
Court so authorized, and (2) any mukhtar or other person appointed with the permission of the 
Court to act in such proceeding.-—S. 4 (2). See the Lezal Practitioners’ Act, X VILL of 1879. 

Under s. 440, no party has any 1ight to bo heard either personally or by pleader before any 
Court when exercising its powers of revision : Provided that the Court may, if it thinks fit, when 
exercising such powers, hear any party either personally or by pleader, and that nothing in this 
section shall be deemed to affect s. 439, para. 2. (Compare Act X of 1872, s. 297, last paragraph). 
Under that section no order could be made to the prejudice of the accused unless he had had an 
oppor of ee heard either personally or by pleader in his own defence.—See Reg. v. Devama, 

was om, 64. 


Sections 492—495 provide for the employment of prosecutors. - 


Schedule II, Art. 10, of the Court Fees Act (VII of 1870) provides that the fee upon a mukh- 
tarnamah, when presented for the conduct of any one case to any Criminal Court other than a 
High Court, shall be annas eight. 


The following rulings of the Madras High Court are important in that Presidency :— 

Advocates, vakils, and attorneys-at-law of the High Court are entitled to practise in all Criminal 
Courts subject to the control of the High Court (Mad. H. C. Pro., 31st October 1868; Weir, p. 25). 
Vakils of a Sessions Court are entitled to practise in all Courts subordinate to the Sessions Court 
(Mad. H.C. Pro., 23rd November 1865 ; Weir, p. 25). No advocate or attorney or authorized pleader 
appearing in defence of an accused person is required to file a vakalutnamah.—Jlad. H.C. Pro., 
23rd November 1874; Weir, p. 25. A pleader of a District Munsif’s Court comes within the category 
of ‘authorised pleaders,’ and as such is not required to file a vakalutpamah.—Jfad. H. C. Pro., 28th 
March 1879 ; Weir, p. 25. 

The High Court being precluded from hearing any other person than an advocate or vakil of 
the Court on behalf of a suitor not appearing in person, Judicial Officers in the provinces should 
refuse to authenticate a mukhtarnamah or other power given by a convicted person to a private 
agent for the purpose of appealing to the High Court.—AMad. H.C. Pro., 18th September 1862; Weir, 
p. 25; but see Mad. H.C. Pro., 27th September 1877; Weir, p. 3. 

A general order excluding any particular class from appearing as pleaders is illegal.—Mad. 
H.C. Pro., 14th January 1875; Weir, p. 26. 

Advocates pleading in any lower Court in which the language of the Judge is English may 
address the Court in that langnave, the Judge making arrangements for the interpretation, if neces- 
sary, of such address to the pleader on the other side.— Mad. H.C. Pro., 22nd July 1858; Weir, p. 26. 


In Bengal, with the permission of the presiding Judge or Magistrate, any advocate or pleader 
may address the Court in English, when any one of the p!caders on the opposite side is acquainted 
with that language, or whenever the senior of such pleaders or his client consents to this being done. - - 
Cal. H.C. C. O. No. 4 of V5th March 1869; Wilkius, p. 4. 


In Bombay, it was held that an appellant has uw right to appear and be heard by a mukhtar. — 
Emp. v. Shirram Quando, I. L. R. 6 Bom. 14: see Lu re Subvup Aitala, 1. L. R. 1 Mad, 304. 


As to Burma, see Act XI of 1839, Chap. VI. 


341. If the accused, though not insane, cannot be made to understand 
the procecdings, the Court may proceed with the in- 


Procedure where ac-  quiry or trial ; and, in the case of a Court other than a 
cused does not under- Se ay . : ° ° . 
stand proceedings. High Court, if such inquiry results in a commitment, 


orif such trial results in a conviction, the proceedings 
shall be forwarded to the High Court with a report of the circumstances of the 
ease, and the High Court shall pass thereon such order as it thinks fit. 


The provisions of this section do not apply to a person who is of unsound mind, They apply 
to persons who are unable to understand the procecdings from deafness or dumbness, or ignorance 
of the country or other similar canse. Where the inability to understand proceedings is due to 
unsoundness of mind the procedure in Chap. XX XIV should be followed.—Emp. v. Husen, 1. L.R. 
5 Bom. 262. 

In the case of The Queen v. Bowka Hari, 22 W. R. Cr. 35, the prisoner was dcaf and dumb, 
and unable to understand the proceedings against him or to plead _to the charge. The Sessions 
Judge convicted the prisoner, and forwarded the proceedings to the High Court. PHEAR, J., said 
after quoting the provisions of s. 186 of Act X of 1872: ‘''The discretion thus vested in this Court 
is very wide indeed. And it would seem to be a right inference from the section, that although 
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the prisoner had not been able to understand the proceedings, and therefore those proceedings had 
not, according to the principles of the English Common Law, constituted a fair and proper trial, 
yet, under special circumstances, if this Court should think fit, it might treat them as amounting 
to a sufficient trial, and pass sentence upon the prisoner according to the facts which seemed to be 
established in the course of, and as the result of, those procecdings.” The case was remanded in 
order that the prisoner might have a further opportunity of defending himself, and he was ulti- 
mately convicted; see the same case.reported in a later stage, 22 W. R. Cr. 72. In the case of 
Dwarka Nath Haldar v. Noder Chand Kamte, 22 W. R. Cr. 85 which was followed in Atu Ram v. 
kmp., Punj. Rec., 1885, p. 78, a prisoner, who had been deaf and dumb from his infancy, was 
charged with criminal misappropriation of property. The impression produced upon the mind of 
the Court by the evidence was, ‘‘ that the prisoner is silly, and was probably attracted by the bright 
ornament which, with a sort of magpie instinct, he stole and hid,” and the prisoner was admonished 


and discharged. 


When a deaf or dumb person is placed on his trial, some means of communicating with him 
should be adopted (Mad. H.C. Pro., 24th May 1870; Weir, p. 42); and proceedings taken in con- 
ducting the trial without making any attempt to communicate with the accused are clearly wrong. 
—Mad. H.C. Pro., 5th December 1870 ; Weir, p. 42. No sentence can be passed under this section if 
the Magistrate is uncertain whether the accused has understood the proceedings against him.—Mad. 
H.C. Pro., 18th November 1875; Weir, p. 42. For the case of a deaf mute, see Emp. v. Gahna, 
Punj. Rec., 1889, p. 139, 

When a Deputy Magistrate, who tried and convicted a prisoner, considered that he did not 
understand the proceedings and referred the case to the Magistrate, who considered that the 
accused did understand what he was charged with, it was held that the finding of the Magistrate 
must prevail.—In re Doobri Hulwai, 19 W. R. Cr. 37. 

Before reporting the circumstances of the case to the High Court, this section requires the 
eon to proceed to the end of the inquiry or trial.—Mad. H. C. Pro., 22nd April 1873; Weir, 
p. 42, 


342. For the purpose of enabling the accused to explain any circum- 

‘ stances appearing in the evidence against him the 

the accused, Court: may, at any stage of any inquiry or trial, with- 

out previously warning the accused, put such questions 

to him as the Court considers necessary, and shall, for the purpose aforesaid, 

question him generally on the case after the witnesses for the prosecution have 
been examined, and before he is called on for his defence. 


The accused shall not render himself liable to punishment by refusing to 
answer such questions, or by giving false answers to them ; but the Court and 
the jury (if any) may draw such inference from such refusal or answer as it 
thinks just. 

The answers given by the accused may be taken into consideration in such 
inquiry or trial, and put in evidence for or against him in any other inquiry 
into, or trial for, any other offence which such answers may tend to show he 
has committed. 

No oath shall be administered to the accused. 


It is not the intention of the Legislature that an accused person should be called upon at 
stage of a trial of a criminal case to make any statement on oath, or that he should be liable t© 
pane for giving false evidence in answers to questions under this section (342). So the Cod® 

oes not require that a petition of appeal should be verified, and, a criminal appeal being a con- 
tinuation of the case, the appellant has the same privileges as an accused, and cannot be punished 
for making a false statement in his petition.—Emp. v. Subbayyu, L. L. RK. 12 Mad. 451. 

Examination of Accused.—See note to s. 254, supra. As to reading the examination of the 
accused before the Magistrate at the Sessions trial, see s. 287, ante. 

Questions put by the Court must be strictly limited to the purpose describ-d in the section, 
viz., of ‘enabling the accused to explain any circumstances appearing in the evidence against 
him,” that is, in the evidence chess at the time of putting the question, given at the trial.— 
Emp. v. Hurgobind, 1. L. R. 14 All. 242: see Emp. v. Hawthorne, I. L. R, 13 All. 345 

It is not competent to the Court under this section to subject the accused to cross-examina- 
tion.—Hurry Churn Chuckerbutty v. Emp., 13 C. L. R. 358: (S.C, ) 1. L. R. 10 Cal. 140: Lmp. 
v. Hawthorne, I. L. R. 13 All. 345. The discretion given by the law is not to be used for 
the purpose of driving the accused to make statements criminating himself; but only for the 

urpose of ascertaining from the accused how he is able to meet facts standing in evidence against 
im, so that those facts should not stand against him unexplained.—In re Chinibash Ghose, 
1C. L. R. 436: Virabudra Gaud, 1 Mad. H. C. R. 199: Queen v. Bholanath Sein, 25 W. R. 
57: Queen v. Sheik Bazu, 8 W. R. (F. B.) 47: Emp. v. Behari Lall Bose, 6 ©. L. R. 431: In re 
Noor Bux Kazi, I. L. R. 6 Cal. 279: (8S. C.) 7C. L. R. 385: Pro., 1 Mad. H. C. R. 199; Weir, 
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p. 42: Emp. v. Kamandu, I. L. R. 10 Mad. 121. Until there is evidence recorded against the 
accused, a Magistrate is not justified in putting any question at all to the accused, since it is 
only for the purpose of enabling an accused person to explain circumstances appearing in the 
evidence against him that a question can ever be put.—Hmp. v. Viran, I. L. R. 9 Mad. 224, 

p. 2289. In the case of In re Hossein Buksh Sheikh, I. L. R. 6 Cal. 96: (S. C.) 6 C. L. R. 
27, PRINSEP, J. said: ‘“‘In permitting a Sessions Judge to examine un accused person from 
time to time during a trial, the law does not contemplate that he should commence a trial 
with a strict examination of a prisoner, in the manner of the cross-examination of an adverse 
witness by counsel . . . . Byexercising the power allowed by s. 250 (342), the Sessions Court 
is not to establish a court of inquisition, and to force a prisoner to convict himself by making 
some criminating admissions after a series of searchinie questions, the exact effect of which he 
may not readily comprehend. The real object is to enable a Judge to ascertain from time to time, 
from a prisoner, particularly if he is undefended, what explanation he may desire to offer sie a ho 
ing any fact stated by the witness, or, after the close of the case, how he can meet what the Judge 
may consider to be damnatory evidence against him. In one of these cases now before us, we 
observe that the Judge was engaged, during the whole of the first day, in examining the accused. 
In like manner, in the second case, he examined the accused at considerable length before the 
case for the prosecution was opened. Such proceedings appear to us to be an abuse of the power 
given under the law.” 


In the case of Emp. v. VYakub Khan, I. L. R. 5 All. 253, the Court (Stuart, O. J., and 
STRAIGHT, J.) said, p. B56 : ‘* We think it well to point out, on reference to ss. 342 and 364 of the 
Code, that while it is not intended to empower Magistrates to cross-examine persons charged 
before them, wey are, nevertheless, authorized to put any questions which appear necessary at any 
stage of an inquiry or trial, and particularly when all the witnesses for the prosecution have been 
examined, for the purpose of enabling the accused to explain any circumstances appearing in the 
evidence against him. Such questions, with the answers, should be recorded in full, and, when 
completed, should be read over to the accused, who is to be permitted to oxplain or add to his 
answers, and such explanations or additions must be taken down. After this has been done, the 
examination must be signed at the foot by the accused and by the Magistrate, who should further 
certify that it was read over to the accused and signed by him after being taken in the presence 
and Loe of him (the Magistrate), and it is a full and true account of the statement made by the 
accused. 


A confession recorded by a Magistrate having jurisdiction is to be treatcd as an examination 
under this section, notwithstanding that the prisoner or prisoners may have been brought before 
the Magistrate before the conclusion of the Police investigation.—Hmp. v. Anuntram Singh, 
I. L. R. 5 Cal. 957, followed in the case of Emp. v. Yakub Khan, I. L. R.5 All. 253. 


The Court should not put questions to the prisoner during the trial with a view to supplement 
the evidence for the prosecution.—Req. v. Diaz, 3 Bom. Cr. Cas. 51; or to convict him out of 
his own month.—Emp. v. Kamandu, I. L. R. 10 Mad. 121, pp. 123—125. It is a matter of discretion 
for the Magistrate himself to judge whether, during the inquiry before him, it is right and proper 
that the accused should be examined or not, and it is very undesirable that the accused should be 
examined, when the Magistrate is satisfied that the evidence adduced by the prosecution does 
not disclose any proper subject of criminal charge gainst him.—Jn re Shama Sankar Biswaa, 
1B.L.R. 8S. N. xvi. It is improper and illegal for a Magistrate before evidence has been taken for 
the prosecution to put questions to the accused in the nature of cross-examination, as such questions 
cannot be said to be put for the purpose of enabling the accused to explain any circumstances 
appearing against him in the evidence.—Hmp. v. Hawthorne, I. L. R. 13 All. 345, 


Section 114 of the Evidence Act (I of 1872) provides: ‘‘ The Court may presume the existence 
of any fact which it thinks likely to have happened, regard being had te the common course of 
the natural events, human conduct, and public and private business in relation to the facts of the 
particular case.” ITlustration (h) is as follows: ‘‘ The Court may presume that if a man refuses to 
answer a question which he is not compelled to answer by law, the answer, if given, would be un- 
oe to him.” See s. 133 of the Evidence Act, and Hmp. v. Chagan Dayaram, I. lL. R. 14 

om. - 


Where a pardon was tendered by the Magistrate to a person supposed to have been concerned 
with other persons in offences, none of which were exclusively triable by the Court of Session, and 
such person was examined as a witness in the case, it was held that, as the tender of pardon was 
not warranted, he could not be legally examined on oath, and his evidence was inadmissible.— 
Emp. v. Asghar Ali, I. Yu. R. 2 All. 260, and see Reg. v. Hanmanta, I. L. R. 1 Bom. 610: see 
also Mal:Singh, Punj. Rec., 1887, p. 85. 


The statements made by an accused person‘at his trial are to be taken down in extenso precisely 
as made ; and, if practicable, in the language in which they are made.—Mad. H. C. Pro., 13th 
May 1867; Weir, p. 43. 


As to examining one of two accused persons in the absence of his fellow-prisoner, see ak 
v. Lakshman Bala, I. L. R. 6 Bom. 124: Emp. v. Chundra Nath Sirkar, I. U. R.7 Cal. 65: 
(S. 0.) 8 CO. L. R, 352: and In re Chakowrie Lalli, 13 O. L. R. 275: see also note to s. 239, supra. 


When more persons than one are being tried jointly for the same offence and a confession 
made by one of such persons affecting himself and some other of such persons is proved, the Court 
may take into consideration such confession as against such other person as well as against the 
person who makes such confession.—Evidence Act, s. 30. ‘‘ Offence” as used in s. 30 of the Evidence 
Act includes the abetment of, or attempt, to commit the offence.—Act ITI of 1891, s. 4, amending s. 30 
of the Evidence Act. 
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343. Except as provided in sections 837 and 338, no influence, by 

No influence to be Means of any promise or threat or otherwise, shall be 

used to induce disclo- used to an accused person to induce him to disclose or 
nen withhold any matter within his knowledge. 


In reading this section, the provisions of the Evidence Act (I of 1872), ss. 24—29, should be 
borne in mind, — ow ns 

Section 24. A confession made by an accused person is irrelevant in a criminal proceeding, if 
the making of the confession appears to the Court to have been caused by any inducement, threat, 
or promise, having reference to the charge against the accused person, proceeding from a person in 
authority, and sutticient, in the opinion of the Court, to give the accused person grounds which 
would appear to him reasonable for supposing that by making it he would gain any advantage or 
avoid any evil of a temporal nature in reference to the proceedings against him. 

Section 25. No confession made to a Police ofticer shall be proved as against a person accused 
of any offence. : 

Section 26. No confession made by any person whilst he is in the custody of a Police-officer, 
unless it be made in the immediate presence of a Magistrate, shall be proved as against such person. 
Explanation. In this section ‘‘ Magistrate ” does not include the head of a village nr piedlotas 1 
magisterial functions in the Presidency of Fort St. George, or in Burma, or clsewhere unless suc 
headman is a Magistrate exercising the powers of a Magistrate under the Code of Criminal Pro- 
cedure, 1882.—Added by Act LI of 1891. ; 

Section 27. Provided that, when any fact is deposed to as discovered in consequence of infor- 
mation received from a person accused of any offence, in the custody of a Police-offiver, so much 
of such information, whether it amounts to a confession or not, as relates distinctly to the fact 
thereby discovered, may be proved. 

Section 28. If such a confession as is referred to in s. 24 is made after the impression caused 
by any such inducement, threat, or promise has, in the opinion of the Court, been fully removed, it 
is relevant. 

Section 29. If such a confession is otherwise relevant, it does not become irrelevant merely 
because it was made under a promise of secrecy, or in consequence of a deception practised on the 
accused person for the purpose of obtaining it, or when he was drunk, or because it was made in 
answer to questions which ie need not have answered, whatever may have been the form of those 
questions, or because he was not warned that he was not bound to make such confession, and that 
evidence of it might be given against him. 

See the notes on these scctions of the Evidence Act under s. 163, supra. 


Where a pardon was tendered by the Magistrate to a person supposed to have been concerned 
with other persons in offences, none of which was exclusively triable by the Court of Session, and 
such person was examined as a witness in the case, it was held that the tender of pardon to such 
person not having been warranted by s. 347 of Act X, 1872, he could not legally be examined on 
oath, and his evidence was inadmissible. It was also held that his statement was irrelevant and 
inadmissible as a confession with reference to s. 344 of Act X of 1872 and s. 24 of the Evidence 
Act.—Emp. v. Asghar Ali, I. L. R. 2 All. 260: See Reg. v. Hanmanta, I. L. R. 1 Bom. 610: 
Linp. v. Sadhee Rusal, 1. L. R. 10 Cal. 936: Emp. v. Dala Jiva, 1. L. R. 10 Bom. 190. 


344. If, from the absence of a witness or any other reasonable cause, it 
becomes necessary or advisable to postpone the com- 
mencement of, or adjourn, any inquiry or trial, the 
Court may, by order in writing, stating the reasons 
therefor, from time to time postpone or adjourn the same on such terms as it 
thinks fit, for such time as it considers reasonable, and 
may by a warrant remand the accused, if in custody : 

Provided that no Magistrate shall remand an accused person to custody 
under this section for a term exceeding fifteen days at a time. 


Every order made under this section by a Court other than a High Court 
shall be in writing signed by the presiding Judge or Magistrate. . 
Explanation.—Ilf sufficient evidence has been obtained to raise a suspicion 
ee ere that the accused may have committed an offence, and it 
Sea: appears likely that further evidence may be obtained 
by a remand, this is a reasonable cause for a remand. 


This section authorizes a Magistrate, for reasonable cause, to remand an accused person to jail 
without examining any witnesses.—See Muanikam v. Queen, I. L. R. 6 Mad. 63. In that case it 
was held, although evidence was available, that the Magistrate was justitied, for reasons recorded by 
him, without taking sworn testimony, to remand the prisoner for five days and again for four days 
in order that further evidence might be produced, so that the inquiry when commenced might 
continuous. See Mohesh Chunder Banerjee, 4 B. L. R. Appx. 1. In that case there was no evi- 
dence, and the prisoners were remanded only in the expectation that evidence might turn up. 


Power to postpone or 


Remand. 
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Under this section the ee eee it was said, has power to postpone without limit (provided 
that the accused be not remanded for more than 15 days at a time) the commer.cement of the inquiry 
or trial for the purpose of obtaining further evidence which it appears likely may be obtained if time 
is given, or for other reasonable cause. If no such evidence is then forthcoming, and if it is not 
shown that any is likely to be obtained, he ought no longer to be detained in custody.—Emp. v. 
Enyadu, I. L. R. 11 Mad. 98. . 


In the case of Ponnusami Chetti v. Queen, I. L. R. 6 Mad. 69, it was held, by TURNER, O.J., 
and KERNAN, J., that where an accused person is first brought before a Magistrate, and a remand 
is required by the prosecutor, it is ordinarily sufficient to show by the evidence of a Police-officer 
that the Police are in possession of information believed to be reliable that the accused has com- 
mitted an offence; but when the accused is again brought up after remand, and a further remand 
is needed, some direct evidence of the guilt of the prisoner should be required to justify the 
Magistrate in refusing bail, and with each remand the necessity of production of evidence of guilt 
becomes stronger. An accused has the right to have the evidence against him recorded at as early 
a@ period as possible, and the fact that there is or may be a great body of evidence forthcoming 
against him is nota ground for detention for an inordinate period.——Manikam v. Queen, I. L. R. 
6 Mad. 63. Where a Mavistrate defers the examination of witnesses, adjourns the inquiry, and 
remands the prisoner, he is bound to express clearly on the record the reasonable cause for which 
A eae became necessary or advisable.—Per KERNAN, J., Manikam v. Queen, I. L. R. 6 Mad. 

» PP. V4, OS. 

So, in another case it was laid down, that when a prisoner is once arrested under a warrant, 
he should be brought up promptly before the Magistrate ; and the Magistrate has then no authority 
to further detain him in custody, or to remand him to prison, without some reason made manifest 
to him either in the shape of sworn testimony given before him, or in some other form which can 
be put upon the record, and which is sufficient to justify him in sending the pooner to prison, 
there to be detained for a limited period before further examination—a period which is never in 
any case to exceed fifteen days.—Jn re Abdool Kadir, 11 B. L. R. Appx. 11. 


See Emp. v. Sagambar, 12 C. L. R. 720. 


In every case in which a commission is issued under s. 503 or s. 506, the inquiry, trial, or other 
proceeding may be adjourned for a specified time reasonably sufficient for the execution and return 
of the commission.—S. 508, post. 


Where a Magistrate had adjourned an inquiry for a cause not contemplated by s, 224 of Act 
XXV of 1861, the High Court, in exercising the powers of superintendence conferred by s. 15 of 24 
and 25 Vict., c. 104, set aside the order of remand.--Jn re Mathuranath Chuckerbutty, 9 B. L. R. 
354. In that case, Coucu, C. J., said :—‘' We have to consider what is the power conferred upon 
the Magistrate by s. 224. It is said that if, from the absence of a witness, or from any other reason- 
able cause, it shall become necessary or cdvisable to defer the examination of witnesses, it shall be 
lawful for the Magistrate to adjourn the inquiry. It appears to me, looking at the language of this 
section, that, if there is not a proper cause—a cause such as is described—a Mayistrate has not power 
to adjourn the inquiry, and it is not lawful for him to doit. A Magistrate is not at liberty, arbi- 
trarily, or for any reason which he may think sufficient, to adjourn the inquiry; it is only to be 
in the cases mentioned. And although an improper adjournment of the inquiry by a Magistrate— 
an adjournment on a ground which could not be said to show that it was either neccessary or advis- 
able—might scarcely be said to be an crior in the decision upon a point of Jaw, or to involve any 
question of law, and s. 404 of the Code of Criminal Procedure (Act XXV_ of 1861) might possibly 
not enable this Court to interfere, we have, by the 15th section of the Act under which this Court 
is established, a power of superintendence which enables us to deal with such a case. I think it 
enables us, where a Magistrate had adjourned an inquiry where it was not lawful for him to do so 
under s, 224, to set aside the order. It seems tome desirable that Magistrates should understand 
that the power conferred bys, 224 is a power which is only to be exercised in cases which come really 
within the terms of that section. Itis not a power conferred upon them to be exercised in an 
arbitrary manner, and not according to 1ule, but a power which they ought to be careful in 
exercising.” 


Whero the accused has not his witnesses in attendance and docs not apply to the Magistrate to 
summon them, the omission of the Magistrate to require him to preduce his witnesses does not 
prego the accused or amount to an error or defect calling for interference.--Queen v. Totaram, 

1 W. R. Cr. 15. 

It is not an irregularity to adjourn the trial for the purpose of allowing the accused to secure 

the attendance of his witnesses.—Jn re Dinoo Roy, 16 W. R. Cr, 21. 


In Madras, copies of all orders of remand, together with the reasons for such orders, must be 
transmitted by the Subordinate Magistrate to the Divisional or District Magistrate, to whom he is 
immediately subordinate, within twenty-four hours from the date of the same.—-J/ad. H. C. Rule 
embodied in M. G. 0., bth May 1878 ; No. 944: Mad. H.C. L., 7th April 1879, No. 624: and Mad. HX, 
O. Pro., 8th September 1879; Weir, p. 34. 

Bail.— If the offence is bailable, and the accused is prepared to furnish such bail as appears to 
the Court reasonable, s. 496, post, directs that he shall be released on bail. 

Section 497 provides for the case of non-bailable offences as follows:— ‘‘ When any person 
accused of any non-bailable offence is arrested or detained without warrant by an officer in charge 
of a Police-station, or appears or is brought before a Court, he may be released on bail, but he shall 
not be so released if there ep peas reasonable grounds for believing that he has been aunty of the 
offence of which he is accused. If it appears to such officer or Court at any stage of the investiga- 
tion, inquiry, or trial, as the case may be, that there are not reasonable grounds for believing that 
the accused has committed such offence, but that there are sufficient prounee for further inquiry 
into his guilt, the accused shall, pending such inquiry, be released on bail, or at the discretion of 
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such officer or Court, on the execution by him of a bond without suretie for his appesrance as 
hereinafter provided. Any Court may, at any subsequent stage of any proceeding under this Code, 
cause soy person who has been released under this section to be arrested, and may commit him to 
custody.” 


Under s. 548, post, a Court may, at any stage of any inquiry, trial, or other proceeding under 
this Code, summon any person as & witness, or examine any person in attendance, though not sum- 
moned as a witness, or re call and re-examine any person already examined ; and the Court shall 
summon and examine or re-call and re-examine any such person if his evidence appears to it essen- 
tial to the just decision of the case. 

Sce notes to s. 252, supra. 

Remand to Custody of Police.—‘‘ There is no express provision in the Code regarding the remand 
of an accused person to Police custody after he has been sent before the Magistrate. Such a course 
is only warranted under the same circumstances as would warrant the Magistrate’s ordering the 
detention of the accused person by the Police for more than twenty-four hours. There is a great 
distinction between such a remand and an ordinary remand to the Magistrate’s lock-up on the 
adjournment of an inquiry, owing to the absence of a witness or from any other reasonable cause, 
The non-completion of the inquiry justifies the latter, but the former requires something more, as 
it is expressly provided that the non-completion of the inquiry shall not, in the absence of a special 
order of a Magistrate, be deemed to be a sufficient cause for the detention of an accused person by 
the Police. A remand to Police custody ought only to be granted in cases of real necessity, and 
when there is good reason to believe that the accused can point out property or do anything that 
will assist in elucidating the case.” —Smyth, p. 87. : 

Section 61 provides that no Police-officer shall detain in custody a person arrested without 
warrant for a longer period than, under all the circumstances of the case, is reasonable, and such 

riod shall not, in the absence of a special order of a Magistrate under s. 167, exceed twenty-four 
pours exclusive of the time necessary for the journey from the place of arrest to the Magistrate’s 
ourt. 

Section 167 is as follows :—‘‘ Whenever it appears that any investigation under this Chapter 
cannot be completed within the period of twenty-four hours fixed by s. 61, and there are grounds 
for believing that the accusation is well founded, the officer in charge of the Police-station shall 
forthwith transmit to the nearest Magistrate a copy of the entries in the diary hereinafter prescrib. 
ed relating to the case, and shall at the same time forward the accused to such Magistrate. The 
Magistrate to whom an accused person is forwarded under this section may, whether he has or has 
not jurisdiction to try the case, from time to time authorise the detention of the accused in such 
custody as such Magistrate thinks fit, for a term not exceeding fifteen days. If he has not jurisdic- 
tion to try the case or commit it for trial, and considers further detention unnecessary, he may 
order the accused to be forwarded to a Magistrate having jurisdiction. A Magistrate authorizin 
under this section detention in the custody of the Police shall record his reasons for so doing. 
such order be given by a Magistrate other than the District Magistrate he shall forward a copy of 
this order with his reasons for making it to the Magistrate to whom he is immediately subordinate.” 


_ _ The detention by the Police is altogether different from the custody in which an accused person 
is kept under remand given under s. 344. The detention by the Police under s. 167 cannot exceed in 
all fifteen days including one or more remands—Emp. v. Engadu, I. L. R. 11 Mad. 98 


A remand cannot be granted in the absence of the prisoner. The meaning of a remand is, that 
& prisoner is brought up and re-committed to custody.—Mad. H. C. Pro., 10th June 1867; Weir, p. 34. 
As to remanding accused persons, see further s, 208, supra, and the notes thereto. 


345. The offences punishable under the sections of the Indian Penal 
Code, described in the first two columns of the table next 
following, may be compounded by the persons mention- 
ed in the third column of that table :— 


Compounding offences. 


Sections of 


Offence. Indian Penal Code Person by whom offence may be 


apphcable, compounded. 

Uttering words, &c., with deliberate 298 The person whose _ religious 
intent to wound the religious feelings feelings are intended to be 
of any person. wounded. 

Causing hurt... se ee: The person to whom the hurt is 

caused. 

Wrongfully restraining or confining 341, 342 The person restrained or con- 
any person. fined. 

Assault or use of criminal force de 352, 355, 358 The person assaulted or to whom 


criminal force is used. 


Unlawful compulsory labour 374 The person compelled to labour. 
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Sections of Person by whom offence may be 


Offence, Indian Penal Code 
applicable. compounded, 
Mischief, when the only loss or damage 426, 427 The person to whom the loss or 
caused is loss or damage to a private damage is caused, 
person. 
Criminul trespass ae ei) 447 The person in possession of the 
property trespassed upon. 
House-trespass io es 448 
Criminal breach of contract of service 490, 491, 492 The person with whom the 
offender has contracted. 
Adultery oe e ; 497 
Enticing or taking away or detaining 498 The husband of the woman. 
with wa criminal intent uw married 
woman. 
Defamation a 7 ; 500 
Printing or engraving matter knowing 501 The person defamed. 


it to be defamatory. 


Sale of printed or engraved substance 502 
containing defamatory matter, know- 
ing it to contain such matter. 


Insult intended to provoke a breach of 
the peace. 504 The person insulted, 


Criminal intimidation, except when the ; 
otfence is punishable with imprison- 506 The person intimidated. 
meut for seven years. 


The offence of voluntarily causing hurt, voluntarily causing grievous hurt, 
causing hurt by an act which endangers life, or causing grievous hurt by an act 
which endangers life, punishable under section 824, section 335, section 337, 
or section 338 of the Indian Penal Code, may, with the permission of the Court 
before which any prosecution for such offence 1s pending, be compounded by 
the person to whom the hurt has been caused. 

When any offence is compoundable under this section, the abetment of such 
offence or an attempt to commit such offence (when such attempt is itself an 
offence) may be compounded in like manner. 

When the person who would otherwise be competent to compound an 
offence under this section is a minor, an idiot or a lunatic, any person competent 
to contract on his behalf may compound such offence. 

The composition of an offence under this section shall have the effect of an 
acquittal of the accused. 

No offence not mentioned in this section shall be compounded. 

See Act X of 1875, s. 151, and Act IV of 1877, s. 133. 

Act X of 1872, s. 133, provided that, in the cases which might lawfully be compounded, injured 
persons might compound the offence out of Court, or in Court with the permission of the Court ; 
and that such withdrawal from the prosecution should have the effect of an acquittal of the accuse 
PT Oouaidorable doubt existed formerly as to what offences might be compounded. See the cases 


collected in Reg. v. Rahimat, I. L. R. 1 Bom, 147. It is now clear that only the offences mentioned 
in this section may be compounded. 


Although under this section a married woman may, without the consent of her husband or 
against his wishes, compound the offence, where she has been defamed by the imputation of un- 
chastity, her husband is ‘‘a person aggrieved” by the defamation, and a Magistrate may take 
cognizance of the offence under s. 198 upon his complaint Ohellam Naidu v. Ramasami, 1. L. RB, 14 


e 7 e 
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As to withdrawal of complaints, see s. 248, and as to discharging an accused person, when, upon 
the day fixed for the hearing, the complainant is absent, and the offence may be lawfully com- 
pounded, see s. 259. 

Act VIII of 1882, s. 6, provides that in s. 214 of the Indian Penal Code, for the exception, the 
following shall be substituted, namely :— ; ; 

“ Keception.—The provisions of ss. 213 and 214 do not extend to any case in which the offence 
may lawfully be compounded.” See the provisions of these sections. 


The fact that an offence alleged to have been committed has been compounded is no conclusive 
answer to a charge made against the prosecutor under s, 211 of the Penal Code.—EZmp. v. Atar 
Ali, I, L. R. 11 Cal. 79. In the case of Himmat Singh v. Bukhtawar, Punj. Rec., 1883, p. 57, it 
was held that the withdrawal of a complaint on the composit on of an_offence under this section 
did not preclude the Magistrate from awartling compensation under s. 250, (s. 560) if in his opinion 
the complaint was frivolous or vexatious ; but now see Emp. v. Khushab, Punj. Rec., 1888, p. 35. 

In the Punjab it has been held that the effect: of s. 345 of the Code, read with s. 3 of the Indian 
Majority Act 1875, isthat a person under the age of 18 years cannot lawfully compound the offence 
ia My be compoundable by the first portion of the former section.—Shib Singh, Punj. Rec., 

, p. 55. 


346. If, in the course of an inquiry or a trial before a Magistrate in 
any district outside the Presidency-towns, the evidence 

Procedure of Provia- anpears to him to warrant a presumption that the case 
‘al Magistrate in cases i. one which should be tried or committed for trial 


which he cannot dis- : : : : 
pose of. by some other Mavistrate in such district, he shall stay 


proceedings and submit the case, with a brief report 
explaining its nature, to any Magistrate to whom he is subordinate, or to such 
other Magistrate, having jurisdiction, as the District Magistrate directs. 
The Magistrate to whom the case is submitted may, if so empowered, either 
try the case himself, or refer it to any Magistrate subordinate to him having 
jurisdiction, or commit the accused for trial. 


See Act X of 1872, s. 45, paras. land 2. That section directed the Magistrate to stay proceed- 
ings, &c., when the evidence warranted a presumption that the accused person had been guilty of 
an offence which such Magistrate was not competent to try. The Magistrate now is to act under 
this section, when the presumption is that the case is one which should be tried or committed for 
trial by some other Magistrate. 


As to subordination of Magistrates, see s. 17, ante. 


Where a case, which has been partly heard by one officer, is transferred to another officer fot 
trial, the latter should hear all the evidence in the case before deciding it. In one case the High 
Court declined to interfcre, as the prisoners did not appeal or raise any objection at the trial on 
that ground.—Aopil Nath Sahi v. Koneeram, 14 W. RR. Cr. 3: see Rey. v. Adapa Venkanna, I. L. 
R. 4 Mad. 327. The Magistrate hearing the case is bound to pass an independent judgment upon 
the facts as they may appear to him from the record, and must, nut take them as found by the lower 
Court. If the materials for a judgment appear to be insufficient, he may call up and examine the 
witnesses, and, if necessary, take further evidence.—Mad. 11. C. Pro., 20th May 1867 ; Weir, p. 44. 
See s. 350, post. 


Where a Subordinate Magistrate, having found certain persons guilty of an offence, submitted 
the proceedings to a superior Magistrate for more severe punishment, and those proceedings were 
returned to him as defective, it was held by the Madias High Court, that he was competent to 
record a fresh and ditferent finding as to the guilt of the accused upon the further proceedings held 
by him in the case.- Afad. H.C. Pro., 15th July 1878; Weir, p. 44. 


A reference under this section to a District or Divisional Magistrate should be by a brief report 
explaining the nature of the case. All the proceedings held by the Subordinate Magistrate should 
be submitted for the information of his superior, who will nevertheless proceed altogether de novo. — 
See Mad. H. C. Pro., 22nd December 1864 and 22nd May 1865; Weir, p. 32: see Queen v. Adapa 
Venkanna, I. L. R. 4 Mad. 327. 

It was held in Madras, that a Divisional Magistrate could not refer to another Magistrate a 
case referred to him by a Subordinate Magistrate, but must deal with it himself.—Afad. H. C. Pro., 
8th and 10th November 1870 ; Weir, p. 32. 


Magistrates are not at liberty to pass over material parts of the evidence in c1ses before them, 
and so to withdraw cases from the cognizance of the proper tribunals.— Queen v. Famtahal Sing, 
5 W. R. Cr. 65. See in re Chunder Seekur Sookul, 1. CO. OL. k: 434. 


_ _No Magistrate is entitled to split up an offence into its component parts for the purpose of 
giving himself summary jurisdiction over the minor charges (In re Chunder Seekur Sookul, 1 C. L. 
. 434: Ramanand Mahton v. Koylash Muhton, 1. L. R. ii Cal. 236: Emp. v. Abdool Kurim,1. L. R. 
4 Cal. 18: (S.C.) Inre Abdool Kadir, 3 C. L. R. 44): such proceedings are void under s. 530, infra. 
If a charge of an offence not triable summarily is laid and sworn to, the Magistrate must proceed 
with the case accordingly, unless he is at the outset in a position to show from the deposition of 
nae on Mea bg that the circumstances of aggravation are really merely exaggeration and not to be 
elieved.—TIbid. 


OHAP. XXIv, ss. 847-348.] COMMITMENT TO SESSIONS. 237 


. Ifa Magistrate, not being empowered in that behalf, tries an- offender summarily, his proceed- 
ings are void. —S. 530, post. ; 

An officer, it was held, invested with special powers under s. 34, supra, should rarely, if ever, 
try a case himself where it appears from some of the evidence that the accused might have been 


charged with an offence beyond his jurisdiction to take cognizance of.—Emp. v. Paramananda, 
I. L. R. 10 Cal. 85. 


347. If in any inquiry before a Magistrate, or in any trial before a 
avistrate before signing judgment, it appear: 
Procedure when, after Méayistrate before signing judgment, it appears to him 
commencement of in. at any stage of the proceedings that the case is one 
quiry or trial, Magis- which ought to be tried by the Court of Session or 
trate finds case should High Court, and if he is empowered to commit for 
be committed. ee , . . 
trial, he shall step further proceedings, and commit the 
accused under the provisions herein before contained. 
If such Magistrate is not e npowered to commit for trial, he shall proceed 
under section 346. 


Magistrates are not at liberty to pass over material parts of the evidence in cases before them, 
and so to withdraw cases from the cognizance of the proper tribunals.—Queen v. Ramtahal Sing, 5 
W.R. Cr. 65: see Puran Telee v. Bhuttoo Dome, 9 W. R. Cr. 5. 

A Magistrate may stop further proceedings and commit for trial after a charge has been drawn 
up.—Emp. v. Kudrutoollah, 1. L. R. 3 Cal. 495. 

A Magistrate to whom a case is referred for enhancement of punishment (sce s. 348) may order the 
committal of the case for trial by the Sessions Court.—In re Chinnimarigadu, LL. R. 1 Mad. 289, 

The following instructions as to cases where death has ensued, and it is doubtful whether the 
offence of culpable homicide has been committed, have been issued by the Calcutta High Court :— 
In cases where death appears to have resulted from injuries voluntarily inflicted by the party 
accused, Magistrates ought to be very careful not to take it upon themselves to absolve the accused 
from the graver charge and convict him of hurt or grievous hurt only, unless they are quite clear 
that there is no sufficient evidence to warrant a commitment. to the Sessions for murder or cul- 
pable homicide not amounting to murder.—Cal. H. C. C. O. No. 9, 6th September 1869; Wilkins, p. 112. 

See note to s. 209, supra. 


Except as provided by s. 395, which relates only to a sentence of whipping, which cannot be 
carried out owing to the state of health of the prisoner, it was held that no Criminal Court, 
whether a High Court [Queen v. Mehtarji Gopalji, 7 Bom. H. C. R. Cr. Cas. 67: Queen v. Goda 
Raout, 5 W. R, Cr. 61: (8S. C.) 1 Wym. Cr. Rul, (F.B.) 63: In re Krishno Churn, 17 W. R. Cr. 2), a 
Sessions Court (Queen v. Poran Mal, 23 W. R. Cr. 49), or a Magistrate (Reg v. Tukia Valad Gunji, 
1 Bom. H. C. R. 3), has power to review or alter a sentence when it has heen formally recorded ; 
and a lower Court has no power to quash its own conviction though illegal.—In re Gunowree 
Bhovea, 6 W. R. Cr. 70. Now s. 369 expressly provides that no Court other than a High Court, 
when it has signed its judgment, shall alter or review the same, except as provided ins. 395, or to 
correct a clerical error. ; 

A judgment or tinal order pronounced and signed in accordance with this section cannot be 
altered or reviewed by the Court which has given such judgment or order. If the Judge, after pro- 
nouncing and signing the judgment or order, should discover any error in the proceedings, the 
prope oa is to apply to the High Court for orders.—Mad. H.C. Pro., 13th November 1878 ; 

eir, p. 17. 

Where a Sessions Judge added a note to his judgment, throwing doubts on the conclusion at 
which he had arrived on the evidence, STUART, C. J., described the proceeding as most unwarrant- 
able.— Emp. v. Chattar Singh, I. L. R. 2 All, 33. 


987 As to the mode of delivering judgment and contents and language of judgment, see ss. 366 and 
» post. 


3848. Whoever having been convicted of an offence punishable under 

seeiaicae aevcadanaee: Chapter NIL or Chapter XVII of the Indian Penal Code 
viously convicted of With imprisonment tor a term of three years or upwards, 
offences against coin- is avain accused of any offence punishable under either 
—— stamp-law or pro: of those chapters with imprisonment for a term of three 
eee years or upwards, shall ordinarily, if the Magistrate 
before whom he is accused considers him an habitual offender, be committed 
to the Court of Session or High Court as the case may be; or in district in 
which the District Magistrate has been invested with powers under section 80, 
placed on his trial before such Magistrate. 


If it is intended to prove a previous conviction against an accused person for the purpose of 
enhancing the punishment, it is necessary to state the fact of that previous conviction in the charge. 
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If it is omitted, it may be added to the onere at ard time previous to the sentence being passed 
but not after.—Queen v. Rajcoomar Bose, 19 W. R. Cr. 41: and see Queen v. Essan Chunder Dey, of 
W.R. Or. 40. A statement ina Court that, at the time when the prisoner committed the offence, he 
had been previously convicted of offences punishable under the Indian Penal Code, is not a sufficient 
compliance with the provisions of this paragraph.— Queen v. Sheik Jakir, 22 W. R. Cr. 39. 


As to previous conviction, see further notes to ss. 221 and 310, ante, pp. 211 and 292, and to 
s. 511, post. 


Chapter XII of the Indian Penal Code relates to offences relating to coin and Government 
stamps, and Chap. XVII to offences against property. 


349. Whenever a Magistrate of the second or third class, having juris- 
diction, is of opinion after hearing the evidence for the 

Procedure when Ma- prosecution and the accused that the accused is guilty, 
gistrate cannot pass ond that he ought to receive a punishment different in 


sentence sufficiently se- ? : ‘ 
vere. kind from, or more severe than, that which such Magis- 


trate is empowered to inflict, or that he ought to be re- 
quired to execute a bond under section 106, he may record the opinion and submit 
bis proceedings, and forward the accused to the District Magistrate or Sub- 
divisional Magistrate to whom he is subordinate. 


The Magistrate to whom the proceedings are submitted may, if he thinks 
fit, examine the parties and re-call and examine any witness who has already 
given evidence in the case, aud may call for and take any further evidence ; and 
shall pass such judgment, sentence, or order in the case as he thinks fit, and as is 
according to law: Provided that he shall not inflict a punishment more severe than 
he is empowered to inflict under sections 32 and 33. 


A Magistrate can only transfer a case under this section for the reasons given by the section.— 
Emp. v. Radhe, I. L. R. 12 All. 66. 

It is not competent for a Magistrate, to whom a case has been referred, to return the case to the 
referring Magistrate, on the ground that, in his opinion, the latter has power to pass an adequate 
sentence.—Dula Faqueer v. Bhagirat Sircar, 6 C. L. R. 276; but see Afad. H. C. Pro., 8th November 
1870;5 Mad. H.C. R. Appa. xliii; Weir, p. 32, C P.C 349. Nor has he power to send the case for 
inquiry to another Mavistrate.— Queen v. Velauyudam, I. L. R. 4 Mad. 233: Pro., 6 Mad. H. 
C. R. Apna. ii. See, however, Reg. v. Mangla Bhulia, 7 Bom. H. C. R. Cr. 69, where it was held 
that a District Magistrate may refer for trial to a full power Magistrate a case submitted to such 
District Magistrate by a Subordinate Magistrate. 


The word ‘order’ in this scction, associated as it is with the words ‘judgment and sentence,’ 
it was held, means a final order, i.¢., one disposing of the case so far as the Magistrate, to whom a 
Subordinate Magistrate submits the proceedings of the case for higher punishment, is concerned. 
It, does not deprive that Magistrate of the exercise of his discretion as to its being a proper case for 
the Sessions and of the power of committing it for trial given to him by the Code. See Emp. v. 
Abdulla, I. L.R. 4 Bom. (fF. B.) 240: and Emp. v. Haria Tellapa, I. L. R. 10 Bom. 196. But see 
In re Chinnimarigadu, I. L. R.1 Mad. 289. In in re Bhickaree Mullick, 10 W. R. Cr. 50, it was 
held that when a case is committed to a Magistrate under this section, he alone has jurisdiction, 
and cannot commit to the Sessions on the ground that he considers the sentence which he is em- 
powered to inflict insufficient. 

In the case of Emp. v. Haria Tellapa, I. L. R. 10 Bom. 196, a second class Magistrato under 
this section transmitted a case to a Snbdivisional Magistrate, being of opinion that a more severe 
punishment should be inflicted than he himsclf was empowered to give. The Subdivisional Magis- 
trate, instead of disposing of the case, returned it to the second class Magistrate for committal, and 
thereupon the latter committed it. It was held that, in thus returning the case, the order of the 
Subdivisional Magistrate was illegal, as he was bound to pass a final judgment, sentence, or order. 


Where an Assistant Magistrate convicted a person under ss. 406 and 417 of the Penal Code and 
referred the case to the District Magistrate for sentence, the latter, being of opinion that the offence 
was one properly punishable ander s. 420 of the Penal Code, and one which the Assistant Magistrate 
had no jurisdiction to deal with, held that the 1cference was ultra vires and illegal. The High Court, 
however, held that he was not entirely without jurisdiction as he was competent to commit the 
accused to the Court of Sessions, and that the District Magistrate micht, if he thought proper, com- 
mit the accused to the Court of Sessions.— Abdul Wahab v. Chandia, I. L. R. 13 Cal. 305. In another 
cise, where a second class Magistrate transmitted a case to the District Magistrate on the ground 
that he was unable to inflict a sufficiently severe sentence, the District Magistrate returned the 
record to the second class Magistrate, orecane in to commit the accused to the Sessions Court which 
he did. The High Court on reference held that the commitment was not illegal.— Emp. v. Chandu 
Goala, I. L. R. 14 Cal. 356. Ina similar case the Bombay High Court whilo allowing the commit- 
ment to stand directed that in all cases referred under this section the Conrt to which the case was 
referred should dispose of the casc itself and not send it back to the Court by which the reference 
was made for committal to Sessions.--Hmp. y. Verauna, I. L. R. 9 Bom. 377. 


CHAP. XXIV, 8. 350. | CHANGE OF MAGISTRATE. 


In the case of In re Chinnimarigadu, I. L. R.1 Mad. 289, it was held that a Magistrate to 
whom a, case is referred for enhancement of punishment may order the committal of the case for trial 
by the Sessions Court. 


When the proceedings in a case tried by a Subordinate Magistrate are submitted to a District 
Magistrate to pass sentence upon the accused, the accused is entitled to be present at the sing 
of the sentence (Reg. v. Ragha Naranji, 7 Bom. H. C. R. Cr. 31), and to be heard in his defence— 
Reg. v. Gunesh Sircar, 7 W. R. Cr. 38. So the accused person is entitled to be present before the 
District Magistrate when he takes into consideration the finding and proceedings of the Subordi- 
nate Magistrate, even though the District Magistrate does not examine the parties, or re-call and 
examine any witness who may have already given evidence in the case, or may not call for and take 
any further evidence : inasmuch as the accused person will be at liberty to contend before the Dis- 
trict Magistrate that there is no sufficient cause made against him for a conviction, and the District 
Magistrate, if he concur in that view, will be at liberty to order an acquittal and discharge.—Bom. 
#. C. Cr. 40. See note to s. 437, post. 


Appeal.—See ss. 407 and 408, infra. 


350. Whenever any Magistrate, after having heard and recorded the 
whole or any part of the evidence in an inguiry ora 
Conviction or com- trial, ccases to exercise jurisdiction therein, and is suc- 


mitment on evidence oeejed by another Magistrate who has and who exercises 
partly recorded by one hh aaniehion thie. Maoisteitos Sadi t 
Magistrate and partly ‘Such jurisdiction, the Magistrate so succeeding may ac 


by another. on the evidence so recorded by his predecessor, or partly 
recorded by his predecessor and partly recorded by him- 
self ; or he may re-summon the witnesses and re-commence the inquiry or trial : 


Provided as follows :— 


(a) In any trial, the accused may, when the second Magistrate commences 
his proceedings, demand that the witnesses or any of them be re-summoned and 
re-heard : 


(b) The High Court, or, in cases tried by Magistrates subordinate to the 
District Magistrate, the District Magistrate may, whether there be an appeal 
or not, set aside any conviction passed on evidence not wholly recorded by the 
Magistrate before whom the conviction was had, if such Court or District Magis- 
trate is of opinion that the accused has been materially prejudiced thereby ; and 
may order a new inquiry or trial. 

Nothing in this section applies to cases in which proceedings have been 
stayed under section 346. 


The paver given by this section does not extend to a Sessions Judge—Taradu Buladu v. Queen, 
I. L. R.3 Mad. 112. The section is intended to provide for a case where an inquiry or trial has been 
commenced before one incumbent of a particular post and that officer ceases to exercise jurisdiction 
in that post and is succeeded by another officer.—Emp. v. Radhe, I. L. R. 12 All. 66. See Buta 
Singh, Punj. Rec., 1884, p. 1. 

The words ‘the whole or any,’ have been added, apparently, in consequence of the decision in 
Queen v. Khan Mahomed, 24 W. R. Cr. 53, where it was held, that the provisons of s. 328 of Act 
X of 1872, only applied when a Magistrate, after hearing part of the evidence in a case, ceases to 
exercise jurisdiction, and is succeeded by another who has and exercises jurisdiction in such cases. 


Ordinarily, where a case which has been partly heard by one officer is transferred to another 
officer for trial, the latter should hear‘all the evidence in the case before deciding it. In a case where 
that was not done the High Court declined to intorfere, as the prisoners did not appeal or raise any 
objection at the trial on that ground.—Kopil Nath Sahai v.Komeeram, 14 W. R. Cr. 3. 

In the case of Thakur Dos Manjhi v. NomdarMundul, 24 W. R. Cr. 12, the High Court declined 
to interfere where the evidence was taken entirely by one Magistrate and the decision passed by 
another, considering that, although s. 328 of Act x of 1872 did not provide for such a case, it must 
first be shown that the accused person had been prejudiced by the way in which his case was tried, 
and as this was not alleged, the Court refusei to interfere.—See Kesra Ram v. Emp., Punj. Rec., 
1884, p. 7, and s. 537, post. 


Notwithstanding the introduction of the words ‘accused’ and ‘conviction,’ the provisions of 
this section, it has been held, apply to an inquiry instituted under s. 107, with a view to enforcing 
the giving of security against a breach of the peace. And in such a case, where the Magistrate b 
whom only part of the evidence has been taken is succeeded by another Magistrate while suc 
inquiry is pending, the person called npon to show cause under the latter section may insist upon 
the re-call and re-examination of the witnesses whose evidence has already been taken by the 
former Magistrate. See Buroda Kant Roy v. Korrimuddi Moonshee, 4 C. L. R. 452. But it 
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seems doubtful whether this section would apply to proceeding, under s, 145, ante. See Guru Churn 
Sen v. Kali Nath Das Binvas, 23 W. R. Or. 62. Wherea Magistrate on complaint made having 
issued process and examined witnesses in support of the complaint, was succeeded by another Magis- 
trate, who on taking up the case referred the complaint to the Police for inquiry and report, 
apparently under s. 202, and upon receipt of the report discharged the accused, the High Court 
held that the order of the latter Magistrate was illegal, and directed him to proceed according to 
law. A reference to the Police under s. 202, it was said, could not be made after evidence had been 
taken and process issned.—Sadagqopacharyur v. Ragavacharyar, I. la. R., 9 Mad. 282 


New Trial.—As to use of record in former trial, sec In re Deri Dutt, 7 C.L.R. 193. 


351. Any person attending a Criminal Court, although not under arrest 
or upon a summons, may be detained by such Court for 
Detention of ofenders  +},,, purpose of examination, for any offence of which 
attending Court. : ‘ ; 
such Court can take cognizance and which, from the 
evidence, he may appear to have committed ; and may be proceeded against as 
though he had been arrested or summoned. 

When the detention takes place in the course of an inquiry under Chapter 
XVIII, or after a trial has been begun, the proceedings in respect of such person 
shall be commenced afresh and the witnesses re-heard. 

Section 193, ante, provides that, ‘except as otherwise expressly provided by this Code, or by any 


other law for the time being in force, no Court of Session shall take cognizance of any offence as a 
Court of original jurisdiction, unless the accused has been committed to it by a Magistrate duly 


empowered in that behalf.” 

A Magistrate, it was held, under the former Code, was not justified in taking a person, without 
any previous notice or summons, from among the audience or attendant witnesses in open Court, 
and in placing him in the dock to be immediately tried upon a charge which had been already com- 
menced to be entertained against other prisoners and on which evidence has already been given. 
Section 104, [351] it was said, applied to investigations preliminary to commitment for a subsequent 
trial and not to cases where the trial was actually being proceeded with.—Qucen v. Sutherland, 14 


W.R. Cr. 20. 


352. The place in which any Criminal Court is held for the purpose of 
inquiring into or trying any offence shall be deemed an 
open Court, to which the public generally may have 
access, so far as the same can conveniently contain them : 

Provided that the presiding Judge or Magistrate may, if he thinks fit, order 
at any stage of any inquiry into, or trial of, any particular case that the public 
generally, or any particular person shall not have access to, or be, or remain 1n, 
the room or building used by the Court. 


Courts to be open. 


CHAPTER XNY. 


Or tHE Mopr or Takina AND Recorpine Evipence in tnquiriks AND TRIALS. 


Nore.—Upper Burma : —Notwithstanding anything contained in the Code, in Upper Burma, ex- 
cepting the Shan States, the Local Government may from time to time make rules with respect to 
the record to be made in cases tried by such village headmen as are Magistrates of the third class and 
as to the disposal of the record—Reg. V of 1892, Sched. (IX). See Reg. V of 1892, in the Appendix, 


post. 


$93. Except as otherwise expressly provided all evidence taken under 

\ . y >~\r r~\yr ie Va 
Chapters XVIII, XX, XXI, XXII, and XXIII shall 
Hvidence to be taken be taken in the presence of the accused, or when his 
in presence of accused. personal attendance is dispensed with, in presence of his 

pleader. 

Chapter XVIII relates to inquiry into cases triable by the Court of Session or High Court 
Chap. XX, to the trial of summons-cases by Magistrates ; Chap. X XI, to the trial of warrant-case 
by gistrates ; Chap. XXII, to summary trials (under s. 205, supra, under certain circumstances 


the personal attendance of an accused may be dispensed with); and Chap. XXIII, to the trial 
before High Courts and Courts of Session. , M E ; 
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_ As to when the attendance of a witness may be dispensed with, and his evidence taken on com- 
mission, see Chap. XL, infra. 


Section 512, post, provides for the taking of evidence in the absence of an accused who has 
absconded. 


Where three separate charges were preferred at the same time and the prisoners were convict- 
ed on the evidence recorded in one case, without ene their defence in the other two cases, the 
proceedings were quashed.—Queen v. Bunko Behary, 1 W. R. Cr. 36. 

At a trial of a par®y of Hindus for rioting the Magistrate, instead of examining the witnesses 
for the prosecution allowed copies to be admitted of the depositions of the same witnesses which had 
been recorded in a previous trial of a party of Mahomedans who were opposed to Hindus in the same 
riot. These copics were read out to the witnesses who were then cross-examined, no objection 
being taken to the procedure. It was held that the procedure was irregular, but that the irregu- 
larity was cured by s. 537 of the Code and s. 167 of the Evidence Act, as it was not shown that there 
was any failure of justice, or that the accused had been substantially prejudiced and the matters 
eee i cross-examination were sufficient to sustain the conviction.—Emp. v. Nund Ram, I, L. R. 

. B09. 


Presence of Accused.—Where a purda lady was examined in a passage screened from the direct 
view of the Court and her voice could be heard perfectly and the accused made no objection, it was 
held that this was virtually a hearing of her evidence in the presence of the accused. —Hassun Khan, 
Punj. Rec., 1887, p. 95. 


354. In inguiries and trials (other than summary trials) under this Code 

Manner of recording by or before a Magistrate (other than a Presidency Ma~ 

evidence outside Pre- gistrate) or Sessions Judge, the evidence of the witnesses 
sidency-towns. shall be recorded in the following manner:— 


Presidency Magistrates.—As to the mode of recording evidence in the Courts of Presidency, 
Magistrates, see s. 362, post. 


Witnesses not to be kept Waiting.—(a) The evidence of witnesses should invariably be record- 
ed as soon as possible after their attendance. If from unavoidable causes an adjournment is in- 
dispensable, there should be no unnecessary delay. Witnesses remaining over from ono day should 
as a rule, be examined at the first sitting of the Courts on the following day. By this means the 
public will be put to no inconvenience, and justice will be administered in a prompt and satisfac- 
tory manner. 

(b) Chief Magistrates of Districts should carefully supervise the returns of their subordinates, 
as they will be held responsible for the correction of irregularities.—Cal. H. C. C. 0., No. 12 
of 27th November 1865; Wilkins, p. 7. 


Particulars to be recorded for the Identification of Witnesses.—All Magisterial officers shall, in 
the examination of prosecutors, witnesses, and prisoners, record in cach deposition, statement, or 
defence the following particulars, which are indispensably necessary for the future identification of 
the parties examined, viz , the namo of the person examined, the name of his or her father, and, if 
a married woman, the name of her husband, the re igion, caste, profession, and age of the party 
or witness, and the village and pergunuah in which he or she resides.—Cal. H. C. C. 0., No. 19 of 
17th September 1864 ; Wilkins, p. 8. 


Particulars for the Identification of Prisoners.—Attention must be paid to correctness and 
uniformity in the manner of spelling the names of prisoners in the record of evidence. This is a 
oint of great importance, and should meet with particular attention. Where several prisoners 
earing the same or similar names are included in one trial, care should be taken, in recording the 
evidence given by each witness, to specify the name of the father of the person charged, whenever 
the nim: of any one of them is mentioned. Very serious inconvenience has resulted from the 
neglect of this precaution.—Cal. H. C. C. O0., No. 135 of 22nd February 1833 ;" Wilkins, p. 8. 


Particulars us to recording Evidence af Witnesses where the meaning is doublful.—(a) In deposi- 
tions in which there may be any douht as to the exact meaning of any expression used, and in 
which the doubtful expression has an important bearing on the offence with which the prisoner is 
charged, the Court would suggest the expedioncy of transcribing in Roman characters, the words 
actually used, in order that the Court may be in a position, on the matter coming before it, with- 
out fear of error, to determine on their exact signification, and, in consequence, to give them their 
due and proper weight. 

(6) Should any instance occur in which a foreign language is used, or in which the evidence 
may be delivered in a dialect to which a Judge may be unaccustomed, an interpreter should be 
employed (see s. 543 of the Code of Criminal Procedure, ands. 5 of Act X of 1873).—Cal. A. C. 
C. O., No. 9 of 20th August 1865 ; Wilkins, p. 9. 

The following rule is in force in Bombay :— 

All Magistrates, Sessions Judges, and Assistant Sessions Judges shall, in the examination of 

rosecutors, witnesses, and prisoners, record in each deposition, statement, or defence the fullow- 
ing’ particulars which are indispensably necessary for the future identification of the parties 
examined, viz., the namo of the parson examined, the name of his or her father, and, if a married 
woman, the name of her husband, the caste, profession, and age of the party or witness, and the 
village and district in which he or she resides.— Bombay Gazette, 1879, pp. 471, 475. 
As to taking evidence, see further notes to s. 253, ante. 
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355. In summons-cases tried before a Magistrate othor than a Presi- 

dency Magistrate, and in cases of the offences mention- 

cmos, wens a wees v. et in section 260, clauses (b) to (4), both inclusive, 

certain offences by first when tried by a Magistrate of the first or second class, 

and second class Magis- the Magistrate shall make a memorandum of the sub- 

aici stance of the evidence of each witness,as the examination 
of the witness proceeds. 


Such memorandum shall be written and signed by the Magistrate with his 
own hand and shall form part of the record. 


If the Magistrate is prevented from making a memorandum ag above re- 
quired, he shall record the reason of his inability to do so, and shall cause such 
memorandum to be made in writing from his dictation in open Court, and shall 
sign the same ; and such memorandum shall form part of the record. 


See notes to s. 260, ante. 


The offences mentioned are :— 
é 0) Offences relating to weights and measures, under ss, 264, 265, and 266 of the Indian Penal 
ode: 
(c) Hurt, under s. 323 of the same Code: 
(da) Theft, under ss. 379, 380 or 381 of the same Code, where the value of the property stolen 
does not excced fifty rupees : 
(ce) Receiving or retaining stolen property, under s. 411 of the same Code, where the value of 
such property does not exceed fifty rupees : 
(f) Assisting in the concealment or disposal of stolen property, under gs. 414 of the same Code, 
where the value of such property does not exceed fifty rupees : 
(7) Mischief, under s. 427 of the same Code : 
(2) House-trespass, under s. 448 of the same Code: 
(i) Insult with intent to provoke a breach of the peace, under s. 504, and criminal intimida- 
tion, under s. 506 of the same Code : 
(j) Abetment of the same offences: 
(Z) An attempt to commit any of the foregoing offences when such attempt is an offence. 


The direction that the Magistrate must make a ‘‘ memorandum of the substance of the evidence 
of each witness as the examination of the witness proceeds,” is not complied with by a mere state- 
ment that a witness deposes as the last.—Reg. v. Byhavalad Surjim, 1 Bom. H. C. R. 91; Bom. H. 
GC. Cir. 257: Queen v. Mutice Nushyo, W. R. Sup. Vol. 18. If the Magistrate is prevented from 
making the memorandum, he must record the reason of his inability to do so. Omission to make a 
memorandum cannot be justified except under such circumstances as render it impossible for the 
rea yen a Sessions Judge to make it. Want of time cannot be accepted as a valid excuse.— 
Smyth, p. 119. 


When, during the investigation of a complaint, it appears to the Magistrate that a witness is 
giving false evidence, so that criminal proceedings against such witness are likely to be necessary, 
the Magistrate will exercise a sound discretion under s. 359 in taking down at least the evidence 
of this particular witness at length, in the manner prescribed in ss. 356, 357, and 360.—Cal, 
H.C. C. 0., No. 4, 30th March 1864; Wilkins, p.112. See the provisions of ss, 358 and 359, post. 


Presidency Magistrates.—As to the mode of recording evidence in Presidency Magistrates’ 
Courts, see s. 362, post. 


356. In all other trials before Courts of Session and Magistrates (other 

Rehord i other Cause than Presidency Magistrates) and in all inquiries under 

outside Presidency- Chapters XII and XVIII, the evidence of each witness 

towns. shall be taken down in writing in the language of the 

° ~ . e e © ‘ 

Court, by the Magistrate or Sessions Judge, or in his presence and hearing and 

under his personal direction and superintendence, and shall be signed by the 
Magistrate or Sessions Judge. 


When the evidence of such witness is given in English, the Magistrate or 
Sessions Judge may take it down in that language with 
his own hand, and, unless the accused is familiar with 
English, or the language of the Court is English, an 

authenticated translation of such evidence in the language of the Court shall 


form part of the record. 
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In cases in which the evidence is not taken down in writing by the Magis- 
trate or Sessions Judge, he shall, as the examination 

Memorandum when of each witness proceeds, make a memorandum of the 
ee the een substance of what such witness deposes; and such 
or Judge himself. memorandum shall be written and signed by the Magis- 
trate or Sessions Judge with his own hand, and shall 


form part of the record. 
If the Magistrate or Sessions Judge is prevented from making a memoran- 
dum as above required, he shall record the reason of his inability to make it. 


The evidence is ordinarily to be taken in the form of a narrative.—S. 359, infra. 

Chapter XII relates to disputes as to immoveable property, and Chap. XVIII to inquiries into 
cases triable by the Court of Session or High Court, 

A Magistrate is competent under this section to convict an accused person on his admission 
of the imputed offence, and to sentence him without any further record. Any subsequent irre- 
gularity, thercfore, in the mode of tho record could not affect the propriety of the conviction.—Jn 
re Chummun Shaha, 2 C. L. R. 317. 

An omission to record the evidence in the manner prescribed is so material an error, that the 
proceedings may be quashed.—Khetler Monee Dassee v. Sreenath Sircar, 11 B. L. R. Appx. 5 

In each deposition the name of the person examined, the name of his or her father, and, if a 
married woman, the name of her husband, the religion, caste, profession, and age of the party or 
witness, and the village or pergunnah in which ho or she resides, should be recorded.—Cal. H. C. 
GC. O., No. 19, 17th September 1864; Wilkins, p. 8. 


357. The Local Government may direct that in any district or part of @ 
district, or in proceedings before any Court of Session, 
of recordof or before any Magistrate or class of Magistrates, the 
evidence of cach witness shall, in the cases referred to 
in section 356, be taken down by the Sessions Judge or Magistrate with his 
own hand and in his mother-tongue, unless he is prevented by any sufficient 
reason from taking down the evidence of any witness, in which case he shall 
record the reason of his inability to do so, and shall cause the evidence to be 
taken down in writing from his dictation in open Court. 
The evidence so taken down shall be signed by the Sessions Judge or 
Magistrate, and shall form part of the record : 
Provided that the Local Government may direct the Sessions Judge or 
Magistrate to take down the evidence in the English language, or in the language 
of the Court, although such language is not his mother-tongue. 


In the Settlements of Port Blair and the Nicobars, the evidence of complainants and witnesses 
shall be recorded in the vernacular language of the officer presiding over the Court.—Lotijsication, 
20th March 1874, Gazette of Indiu, 1874, p. 149. 


In proceedings before the Court of Sessions at Aden, or before any Magistrate or class of 
Magistrates in that Settlement, the evidence of complainants or witnesses must be taken down in 
English by the Sessions Judge or Magistrate, with his own hand, whether the vernacular language 
of such Sessions Judge or Magistrate is or is not English.—Bombay Gazette, 1873, p. 277. 


In Burma, the evidence of complainants and witnesses must be taken down by all Magistrates 
and Sessions Judges, with their own hand in the vernacular language of such Magistrates or 
Sessions Judges, unless such Magistrate or Sessions Judge be prevented by any sufficient reason 
from taking down the evidence of any complainant or witness, in which case he shall record the 
reason of his inability to do so, and shall cause the evidence to be taken down in writing from his 
dictation.—Burma. Gazette, 1873, Part II, p. 7. 

Throughout the Punjab, in the trial of offences punishable with dcath by Courts of Session, 
and in all trials by native Magistrates, the evidence of complainants and witnesses must be taken 
down by the presiding Judge himself in his own vernacular language, provided that if the verna- 
cular language of the Judge is not English or the language in ordinary use in the district in 
which the Court is held, such Judge may take down the evidence in English or in the language in 
ordinary use in the district in which the Court is held, instead of in his own vernacular, if he be 
sufficiently acquainted with either of these languages.--Punjab Gazette, 1873, p. 76; Smyth, p. 118, 

The following rules also are in force in the Punjab :— 

1, In all trials in which sentence of death is legal, the evidence shall be taken down by 
the Sessions Judge himself in the English language. There may be a counterpart in the vernacular 
of the Court at the discretion of tho Sessions Judge for his own satisfaction. 
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(2) In all other proceedings before the Court of Sessions, the evidence is to be taken down in 
the pried provided ins. 334 (356) of the Code, unless the Judge prefer to adopt rule 1 in such 
cases also. 

(3) European Magistrates will record the evidence in the manner laid down in s. 333 (355) in 
summons-cases, and in cases of the kind referred to in s. 222 (260) when tried by a Magistrate of 
the first or second class otherwise than at a summary trial. 

(4) In all other trials, European Magistrates will record the evidence in the manner laid down 
in s. 334 (356), unless the Magistrate prefers to adopt rule 1; but in that case he must not omit the 
vernacular counterpart. 


The authority conferred on an officer under this section, it would seem, is personal to that 
officer, and remains in force only so long as he remains in the particular district in which it has 
been conferred. See Pro., 25th November 1869; 5 Mad. H. C. R. Appx. ix; Weir, p. 11. «When 
the authority has been conferred on any officer, all depositions taken before him should, unless 
for some special reason, be recorded in the vernacular.—TJbid. 

In Madras, all applications from Judges and Magistrates for authority to take down the evi- 
dence of complainants and witnesses in their vernacular language must be made to the Local 
Government through the High Court. In the case of Magistrates subordinate to the Magistrate 
of the District, all such applications should be accompanied by an expression of the District Magis- 
trate’s opinion, whether the anthority should be granted or withheld.—Mad. Pro., 25th November 
1869 ; 5 Afad. H.C. R. Appa. ia; Weir, p. 11. 


In depositions in which there may be any doubt as to the exact meaning of any expression, and 
in which the doubtful expression has an important bearing on the offence with which the prisoner 
is charged, itis expedient to transcribe in Roman characters the words actually used, in order that 
the High Court may be in a position, on the matter coming before it, without fear of error, to 
determine their exact signification, and in consequence to give them their due and proper weight. 
Should any instance occur in which a foreign language is used, or in which the evidence may be 
delivered in a dialect to which a Judge may be unaccustomed, an interpreter shonld be employed. 
—Cal. H. C. C. O., No. 9, 20th August 1865; Wilkins, p. 8. 

Plea how Recorded.—The language in which a plea is conveyed to the Court by the interpreter 
is the language in which it should be recorded.—Emp. v. Vaimbilee, I. L. R. 5 Oal. 826, 

See ss. 5, 255, and 271], ante. 


358. In cases of the kind mentioned in section 855, the Magistrate 
Option to Magistrate may, if he thinks fit, take down the evidence of any 
in cases under section witness in the manner provided in section 356, or, if 
356. within the local limits of the jurisdiction of such Magis- 
trate the Local Government has made the order referred to in section 357, in 
the manner provided in the same section. | 


359. Evidence taken under section 356 or section 857 shall not ordi- 
Mode of recording Narily be taken down in the form of question and answer, 
evidence under section but in the form of a narrative. 
856 or section 367. The Magistrate or Sessions Judge may, in his dis- 
cretion, take down, or cause to be taken down, any particular question and 
answer. 


860. As the evidence of each witness taken under section 356 or see- 
Procedure in regard tion 807 is completed, it shall be read over to him in 
tosuch evidence when the presence of the accused, if in attendance, or of his 
completed. pleader, if he appears by pleader, and shall, if necessary, 
be corrected. 

If the witness deny the correctness of any part of the evidence when the 
same is read over to him, the Magistrate or Sessions Judge may, instead of cor- 
recting the evidence, make a memorandum thereon of the objection made to it 
by the witness, and shall add such remarks as he thinks necessary. 


If the evidence be taken down in a language different from that in which 
it has been given, and the witness does not understand the language in which 
it is taken down, the evidence so taken down shall be interpreted to him in the 
language in which it was given, or in a language which he understands. 

The provisions of this section being for the protection of witnesses only, the fact that witnesses 
did not understand their depositions when read over, although they may not have required them at 


the time to be interpreted, affords no ground for an application by the accused to set aside a con- 
viction.—In the matter of Akhoy Kumar, 7 C,. L. R, 398. See, however, the case of Queen v. Issur 
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Raut, 8 W. R. Cr. 63. There the evidence was taken down by the Magistrate in English, and no 
memorandum was attached to it, stating that it was read over to the witness in a language which he 
understood, and it was held that there had been an error in law by which the accused was materi- 
ally prejudiced. The memorandum required by this section ought always to be appended to the 
depositions.—Queen v. Hossein Sirdar, 138 W. R. Cr. 17. 

This section does not apply to the examination of prisoners.—Queen v. Radhoo Jana, 12 W. R. 
44. Section 364 provides for the recording of the examination of accused persons. 

This section does not seem to make it necessary that the evidence when completed should be 
read over to witness by the Court itself. 

A Sessions Judge, after hearing a general statement made by a mooktear engaged in the case that 
the committing Magistrate was not in the habit of reading over despositions to the witnesses, refused 
to receive certain depositions as evidence, and also refused to allow the Magistrate to be called as a 
witness. No objection was taken to the admisson of the depositions by the Crown, and the accused 
were eventually convicted. The High Court held that the depositions ought to have been admitted, 
and the conviction was set aside.— Adyan Singh v. Emp., I. L. R. 13 Cal. 121. 


Section 205 provides for an accused, in certain circumstances, appearing by pleader. 


861 Whenever any evidence is given in a language not understood by 

Interpretation of evi. the accused and he is present in person, it shall be inter- 

dence to accused or his preted to him in open Court in a language understood 
pleader. by him. 

If he appears by pleader, and the evidence is given in a language other 
than the langnage of the Court, and not understood by the pleader, it shall be 
interpreted to such pleader in that language. 

When documents are put in for the purpose of formal proof, it shall be in 
the discretion of the Court to interpret as much thereof as appears necessary. 


See s. 543, infra, as to the duties of interpreters. As to affirmation or oath to be taken by 


interpreters, sce Indian Oaths Act (X of 1873), s. 5. 
his section relates only to the oral evidence of witnesses. As to documentary evidenee, 


although a prisoner has a right to have allor any part of any document used on his trial translated 
or interpreted to him, yet where a document is put in for the purpose of mercly giving formal 
proof of that which is an uncontested fact, it is not necessary to interpret it at length. It would be 
sufficient if the prisoner was made to understand what the document was, and for what purpose it 
was used.—Queen v. Ameeroddeen, 15 W. KR. Cr, 25. 

See Emp. v. Vaimbilee, 1. L. R. 5 Cal. 826. 


362. In every case in which a Presidency Magistrate imposes a fine 
Record of evidence in e@xceeding two hundred rupees, or imprisonment for a 
Presidency Magistrates’ term exceeding six months, he shall either take down 
Courts. the evidence of the witnesses with his own hand, or cause 
it to be taken down in writing from his dictation in open Court. All evidence so 
taken down shall be signed by the Magistrate and shall form part of the record. 
Evidence so taken down shall ordinarily be recorded in the form of a nar- 
rative, but the Magistrate may, in his discretion, take down, or cause to be taken 
down, any particular question or answer. 
Sentences passed under section 85 on the same occasion shall, for the pur- 
poses of this section, be considered as one sentence. 


See Act IV of 1877, 8. 115. In that section it was directed that “‘no Presidency Magistrate 
shall impose a fine exceeding Rs. 200, or imprisonment for a term exceeding six months, unless he 
has recorded the evidence of the witnesses.” It will be observed that a material alteration has 
been made in the present Code. From the wording of this section it would appear to be necessary, 
either that the Magistrate shall make up his mind as to the sentenco to be passed or likely, from 
the nature of the case before him, to be passed, before the evidence is gone into, or that, having 
determined to pass such sentence as is mentioned in the section, he shall re-call and re-examine the 
witnesses and record their evidence. Probably what the Legislature meant to say was, that in 
cases in which the Magistrate may impose a fine exceeding Rs. 200, or imprisonment exceeding six 
months, he shall take down the evidence in the manner directed. Compare also Act X of 1872, 
s. 335. As to the penultimate para., see Act X of 1872, s. 338; Act IV of 1877, s. 115. 


363. When a Sessions Judge or Magistrate has recorded the evidence 
of a witness, he shall also record such remarks (if any) 
Remarks respecting 4s he thinks material respecting the demeanour of such 


demeanour of witness. . : i : 
witness whilst under examination. 


246 ORIMINAL PROCEDURE. [PART VI. 


864. Whenever the accused is examined by any Magistrate, or by any 
Yourt other than a High Court established by Royal 


Hxamination of a: Charter or the Chief Court of the Punjab, the whole of 


cused how recorded. : : : ‘ : , 

such examination, including every question put to him 
and every answer given by him, shall be recorded in full, in the language in 
which he is examined, or, if that is not practicable, in the language of the Court 
or English ; and such record shall be shown or read to him, or, if he does not 
understand the language in which it is written, shall be interpreted to him in a 
language which he Seperate and he shall be at liberty to explain or add to 
his answers. 


When the whole is made conformable to what he declares is the truth, the 
record shall be signed by the accused and the Magistrate or Judge of such Court, 
and such Magistrate or Judge shall certify under his own hand that the examin- 
action was taken in his presence and hearing, and that the record contains a full 
and true account of the statement made by the accused. 


In cases in which the examination of the accused is not recorded by the 
Magistrate or Judge himself, he shall be bound, unless he is a Presidency 
Magistrate, as the examination proceeds, to make a memorandum thereof in the 
language of the Court, or in English, if he is sufficiently acquainted with the 
latter language ; and such memorandum shall be written and signed by the Magis- 
trate or Judge with his own hand, and shall be annexed to the record. If the 
Magistrate or Judge is unable to make a memorandum as above required, he shall 
record the reason of such inability. 


Nothing in this section shall be deemed to apply to the examination of an 
accused person under section 263. 


Act X of 1872, s. 346, paras. 1, 2,3,and4. See also Act IV of 1877, ss. 84, 123. 

The last clause of 8. 346 of Act X of 1872 provided that the accused person should sign the 
record or attest it by his mark. This section, it will be seen, provides only that the record shall 
be signed by the accused. There is no definition of signature in the Code, and it may be a question 
as to whether attestation by a mark would bo sufficient. Probably such attestation would be con- 
sidered sufficient. 

Section 263 deals with the record in summary trials. 


Omissions.—As to the effect of omissions by a Magistrate to comply with the requirements of 
the section, see s. 533, ie In the case of Jai Narayan v. Emp., I. L. R. 17 Cal. 862, it was 
held that the provisions of s. 164 read with s, 364 are imperative as to the language in which a con- 
fession is to be recorded, and that section 533 does not contemplate or provide for any non-com- 
ane with the law in this respect. There a confession was recorded by a Deputy Magistrate in 

nglish, although it was made in Hindi, which the Deputy Magistrate perfectly well understood and 
could write. As it was not impracticable therefore to record the confession in Hindi, it was held 
that the confession was property excluded. Where no attempt is made to conform to the provision 
of s. 164 or of s. 164 read with 364, which are imperative, s. 543 will not render a confession admis- 
sible.—Emp. v. Viran, I. L. R. 9 Mad. 225, p. 240. 

Examination of Accused.—\t must be borne in mind, as pointed out in the notes to s. 342, that 
the Court is not competent to subject the accused to cross-examination. The examination under this 
section is subject to the purpose roferred to in s. 342, supra, viz., to enable the accused ‘‘to explain 
any circumstances appearing against him,” and not to supplement the case for the prosecution 
against him to show that he is guilty.—Emp. v. Rangi, LL R. 10 Mad. 295: Ea-parte Viratudra 
Gaud, 1 Mad. H. OC. R. 199 : Hossein Buksh, I. L. R. 6 Cal. 96. 

In the case of Emp. v Yakub Khan, I. L. BR. 5 All 253, the Court (Stuart, C.J., and 
STRAIGHT, J.) said: ‘Although the statement (of the accused in the case) was not recorded by ques- 
tion and answer, as it should have been, we find a certificate signed by the Magistrate to the effect 
that such statement was taken in the presence and hearin of, and contains accurately the whole of 
the statement made by, the accused. We may here remark that Magistrates, as a rule, do not as 
ey follow the provisions relating to the taking the examination of accused persons as they 
should. We think it well to point out, in referenco to ss. 342 and 364 of the new Code, that while 
it is not intended to empower them to cross-examine persons charged before them, they are, never- 
theless, to put’ any questions which appear necessary at any stage of an inquiry or trial, and parti- 
cularly when all the witnesses have been examined, ‘for the purpose of onabliag the accused to 
explain any circumstances appearing in the evidence against him.’’ 

here the provisions of this section are not observed, and there is no certificate by the Magis- 
trate that the examination of the accused was taken in the hearing and in the presence of that 
officer, and there is no statement that that examination contains the whole statement of the accused, 
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a Sessions Judge acts rightly in rejecting the evidence and not allowing it to go to the assessors, 
or al Saher v. Ladhoo Jana, 12 W. R. Cr. 44. See remarks of Court in Emp. v. Yakub Khan, 
I, L. R. 5 All, 253. 

_ Where is nothing which necessitates a Magistrate to take down the statement of the accused in 
his own hand. It is enough that he appends a certificate that the examination was conducted in 
his presence and hearing, and contains accurately all that was stated by the accused person.— 
Queen v. Lucky Narain Dutt, 20 W. R. Or. 50: Reg. v. Shivya, 1. L. R. 1 Bom. 219. But where 
a Magistrate admittedly records a confession with his own hand and professes to do so under ss. 164 
and 364, it seems reasonable to accept the record made by him as being the record of the confession, 
notwithstanding that an officer of the Court may also at the same time have recorded the statement. 
—See Lalchand v. Emp., I. L. R. 18 Cal. 549, where the Court accepted the statement recorded by 
the one as the record of the confession and treated the record of the Magistrate as a mere memo- 
randum. 

The memorandum must now be in the handwriting of the presiding officer, and not under his 
hand only,—that is to say, signed by him. See Queenv. Rezza Hossein, 8 W. R. Cr. 55. 

A statement nnder promise of conditional pardon made by an accomplice who afterwards 
retracts the statement, cannot be used as evidence against the prisoner.—Queen v. Hardewar, 5 All. 
217. See, however, the cases of Joyudee Paramanick, 7 C. L. R. 66, and Nanha Malla v. Emp., 
13 C. L. R326, where the Calcutta High Court expressed a doubt whether such a statement could 
be used under these circumstances. See notes to ss. 298 and 339, supra. 

Language.—The whole of the statement of the accused should be accurately recorded as nearly 
as possible in the words used by him,—Z£mp. v. Vaimbilee, I. L. R. 5 Cal. p. 829. Seo Pitt Taylor 
§ 57, §§ 812, 907, and §§ 725 —729—and the section (364) requires that every question put to him and 
every answer given by him should be recorded in full, but the omission of a Masistrate to have 
recorded in the vernacular questions asked in the examination of the accused person, does not 
necessarily render that cxamination inadmissible as evidence.—TZitu Mya, Appellant, 1 C. Tl. R. 
(I. B.) 1: (8. C.) I. L. R. 8 Cal. 618, note. Where the confession of an accused person was recorded 
in a simple narrative instead of in the shape of question and answer, as required by the Code 
of Criminal Procedure, and there was nothing in the character of the confession or in the circam- 
stances of the case to lead to the inference that the accused had been prejudiced by the error, it 
was held that the irregularity did not atfect the admissibility of the statement in evidence.—In 
re Bunshi Sheikh, 1. L. R. 6 Cal. 816, See also In re Emp. v. Sagambur, 12 C. L. R. 120: Fekoo 
Mahto v. Emp., I. L. R. 14 Cal. 539. 

In the case of Nilmadhab Mitter, I. L. R. 15 Cal. 595, the Full Bench expressed a doubt whe- 
ther the provisions of s. 164 read with s. 364 would be complied with where the answers made by 
an accused toa Magistrate in one language are taken down in another, unless it could he shown to be 
impracticable to have taken down the answers in the language in which they were given and whe- 
ther the defect could be cured by s. 533. In a later case MACPHERSON and HI, JJ., held that if it 
were impracticable to record a confession in the language in which it was made, the impracticability 
should be shown by the prosecution.—Jai Narayan, I. L. R. 17 Cal. 862 ; but in an other case—Lal- 
chand v. Hinp., 1.L.R. 18 Cal. 549.—PRINSEP and BEVERLEY, JJ., were of opinion that where a con- 
fession was recorded in another language it might be presumed that the law had been complied 
with and that it had been impracticable to record the confession in the same liungauage as that in 
it which was made. In Madras, it has been held that no presumption can arise that a confession was 
*““duly made” and taken according to law, where on the face of it, it appeared that it was not duly 
taken.— Emp. v. Viran, I. L. R. 9 Mad, p. 224. PARKER, J. expressed an opinion that the provisions 
of s, 164 are imperative, and s. 5338 will not render a confession admissible in evidence where no 
attempt has becn made to conform to the provisions of the former section.—Hmp.v. Viran, I.0.R.9 
Mad. 224. There the Deputy Magistrate of Malabar purporting to act under the provisions of the 
Mapilla Act (Madras Act, XX of 1859), recorded a statement in the nature of a confession made by 
V, who was under arrest on suspicion of being concerned in a Mapilla outrage. This statement, 
which was made in Malayalam, was recorded in English in the form of a narrative, and was signed 
by the Magistrate only. The same Magistrate shortly afterwards, purporting to act under the Code 
of Criminal Procedure, before any evidence was recorded against V, examined him as to this state- 
ment, which was read over and translated to him. In answer to questions, V admitted that he had 
mado it voluntarily. This examination was recorded according to the provisions of 8. 364 of the 
Code of Criminal Procedure. After other evidence was recorded, V retracted his statement. He 
was committed to the Sessions, tried and convicted mainly on his own recorded statement and 
examination. The Deputy Magistrate was examined as a witness, and stated that the statement 
recorded by him was made by V, and was correctly recorded and was made voluntarily. It was 
held, that the record of the statement made by V to the Deputy Magistrate was not admissible in 
evidence against V. PARKER, J., was of opinion also that if the confessional statement of V was 
recorded by the Magistrate in his executive capacity, it was not receivable in evidence under s, 80 
of the Evidence Act, and further, that the action of the Magistrate in examining V as to his con- 
fessional statement, before there was any legal evidence on the record against him, was illegal ; 
and, therefore, the record of such examination could not be used in evidence against V, and that, 
inasmuch as the record of the statement of V was not admissible, secondary evidence thereof could 
not be given. 

The attestation required by this action of the Criminal Procedure Code is unnecessary when a 
confession is made in Court to the officer trying the case at the time of trial (In re Chumman Shah, 
I. L. R. 3 Cal. 756), for upon the admission of the accused the Court is competent to sentence him 
without any further record under gs, 255, supra. 

Under s. 346 of Act X of 1872 it was held, that tho direction enjoining that an accused person 
shall sign the record of his confession is not satisfied by the following, — “‘ Signature of A B (the 
accused), the handwriting of C D.” — Reg. v. Daya Anand, 11 Bom. H.C. R. 44. In that case the 
High Court reversed the conviction and sentence, but it does not appear that the accused was 
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professionally represented. In a later case (Reg. v. Devo Dayal, 11 Bom. H. C. R. 287), where 
the prisoner was represented by a lester who had an opportunity of objecting to the admissibility 
of an unsigned confession, and did not, the conviction was upheld. 

An accused person who refuses to sign a statement made at his trial in answer to questions put 
by the Court does not commit an offence punishable under s. 180 of the Penal Code.—imperatriz v. 
Sirsapa, I. L. R. 4 Bom. 15. The certificate need not be signed by the prisoner.—Queen v. Rezza 
Hossein, 4 Wym. Cr. Rul. 23. 

. In the case of Nisai Mistriv. Emp., 6C. L. R. 353: (8. C.) I. L. R. 5 Cal. 958, a certificate 
which contained the words ‘taken by me,’ but in which the Magistrate omitted to record that the 
prisoner’s statement was taken in his hearing, was treated as substantially a compliance with s. 346 
of Act X of 1872. 

Section 533, post, provides that if any Court before which a confession or the statement of an 
accused person recorded under s. 164 or 8. 364 is tendered in evidence, finds that the provisions of 
such section have not been fully complied with by the Magistrate recording the statement, it shall 
take evidence that such person duly made the statement recorded, and notwithstanding anything 
contained in the Indian Evidence Act, s. 91, such statement shall be admitted if the error has not 
injured the accused as to his defence on the merits. 

Under s. 287, ante, in trials before juries or with assistance of assessors, the examination of the 
Bcouse’ duly recorded by the committing Magistrate shall be tendered by the prosecution and read 
as evidence. 

Where more persons than one are being tried, the provisions of s. 30 of the Evidence Act must 
be borne in mind.— See Emp. v. Dosa Jiva, I. L. R. 10 Bom. 231. That section of the Evidence Act 
provides that ‘‘ when more persons than one are being tried jointly for the same offence and @ 
confession made by one of such persons affecting himself and some other of such persons is proved, 
the Court may take into consideration such confession as against such other person as well as against 
the person who makes such confession. 


Illustrations. 


“(a) Aand B are jointly tried for the murder of C. It is proved that A said, ‘Band I mur- 
dered C. The Court may consider the effect of this confession as against B. 

‘*(b) Ais on his trial for the murder of C. There is evidence to show that C was murdered 
by A and B, and that B said, ‘A and I murdered C.’ This statement, may not be taken into con- 
sideration by the Court as against A, as B is not being jointly tried.” 

‘‘ Offence” as used in that section now includes the abetment of or attempt to commit the offence 
—Act III of 1891, s. 4 amending s. 30 of the Evidence Act. 

A conviction based solely on the confession of fellow-prisoner is bad, for although such a 
confession may be ‘“‘ taken into consideration” it is not evidence within the meaning of s. 3 of the 
Evidence Act, and therefore cannot alone form the basis of a conviction. — Emp. v. Khandia bin 
Pandu, I. L. R. 15 Bom. 66. 


865. Every High Court established by Royal Charter and the Chief 
Court of the Punjab may, from time to time by general 
rule,’ prescribe the manner in which evidence shall be 
taken down in cases coming before the Court, and the 
Judges of such Court shall take down the evidence or the substance thereof in 
accordance with the rule (if any) so prescribed. 


Record of evidence in 
Court. 


CHAPTER XXVI. 


OF THE JUDGMENT.* 


366. The judgment in every trial in any Criminal Court of original 
Jurisdiction shall be pronounced in open Court. either 
immediately or at some subsequent time of which due 
notice shall be given to the parties or their pleaders ; 
and the accused shall, if in custody, be brought up, or if not in custody, shall be 
required to attend to hear judgment delivered, except where his personal atten- 
dance during the trial has been dispensed with and the sentence is one of fine 
only, in which case it may be pronounced in the presence of his pleader. 


The writing of the judgment should precede the passing of the sentence or order of discharge or 
acquittal.—Emp. v. Hasgobind Sinyh, I. L. R. 14 All. 242. 


Mode of delivering 
judgm ont. 











* Section 424, infra, provides that the rules in this Chapter as to the jndgment of a Criminal 
Court of original jurisdiction shall apply, as far as may be practicable, to the judgment of any 
Appellate Court other than a High Court, provided that, unless the Appellate Court otherwise 
directs, the accused shall not be brought up or required to attend to hear judgment deliverod. 
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Under s. 205, whenever a Magistrate issues a summons he may dispense with the personal 
attendance of the accused. And, under s. 424, yost, unless an Appellate Court otherwise directs, 
the accused shall not be brought up or required to attend to hear judgment delivered by such 

ourt. 


By a rule of the Bombay High Court, dated the 4th February 1873, it was directed ‘‘that Ses- 
sions Judges and Magistrates shall inform the Officer Commanding the regiment or corps to which 
he belongs, when any person serving under the Government of Bombay in the Military Depart- 
ment is convicted ina Criminal Court.”—Bombay Gazette, 1873, p. 110. 

In the Punjab, in every case in which a military officer or a soldier is sentenced by a Criminal 
Court to a fine of Rs. 200 or upwards, or to imprisonment otherwise than in default of paying a 
fine not amounting to Rs. 200, the Court shall send a copy of its final order, proprio motu, to the 
immediate superior of the person convicted.—Smyth, p. 148. 

In Bengal, Judicial Commissioners, Sessions Judges, and Magistrates are directed to forward 
to the Military Department, of the Government of India a copy of the conviction and sentence in 
all cases in which persons serving under the Government of India in that department are convicted 
in a Criminal Court.—Cal. H. C. C. O., No. 6 of 17th July, 1871; Wilkins, p. 159, 


367. Every such judgment shall, except as otherwise expressly provid- 
ed by this Code, be written by the presiding officer of 
the Court in the language of the Court, or in English ; 
and shall contain the point or points for determination, 

Contents of judg the decision thereon, and the reasons for the decision ; 
ments and shall be dated and signed by the presiding officer 
in open Court at the time of pronouncing it. 

It shall specify the offence (if any) of which, and the section of the Indian 
Penal Code or other law under which, the accused is convicted, and the punish- 
ment to which he is sentenced. 

When the conviction is under the Indian Penal Code, and it is doubtful 
under which of two sections, or under which of two 
parts of the same section, of that Code the offence falls, 
the Court shall distinctly express the same, and pass 

judgment in the alternative. 

If it be a judgment of acquittal, it shall state the offence of which the 
accused is acquitted, and direct that he be set at liberty. 

If the accused is convicted of an offence punishable with death, and the 
Court sentences him to any punishment other than death, the Court shall in its 
judgment state the reason why sentence of death was not passed : 

Provided that, in trials by jury, the Court need not write a judgment, but 
the Court of Session shall record the heads of the charge to the jury. 


Language of judg- 
ment. 


In a Sessions trial a sentence passed or a direction given that an accused person should be set at 
liberty, before the judgment Js written is illegal._— Emp. v. Hargobind, 1. L. R. 14 All. 242, 


A Sessions Judge should record findings, whether of conviction or acquittal, on all the charges 
under which prisoners are committed for tiial.—Reg. v. Mahomed Ali, 13 W. R. Cr. 50. 

What is substantially required by the Code from all Courts is a judgment or final order, 
stating all such matters as are necessary to enable the appellate or revising authority to form an 
accurate and well-founded opinion as to what are the conclusions arrived at and the propriety of 
those conclusions, and in case of a conviction, of the punishment awarded.—Mad, H. C. Pro., 12th 
November 1878; Weir, p. 18. 

It has been held that, as the section allows a judgment to be given in the alternative where it 
is doubtful under which of two sections or of two parts of the same section an offence falls, an 
alternative finding that a trespass was committed with one or other of two intents, either of which 
would make it criminal trespass as defined by s. 441 of the Penal Code, is sufficient.—Bura v. 
Emp., Punj. Rec., 1886, p. 7. 

The judgment or final order should be one complete document containing the charge, finding 
and the reasons for the finding, the offence of which the accused person is convicted, and the 
punishment to which he is sentenced. The sentence should not be recorded in the form of a, 
separate proceeding or order, but should form part of the judgment or final order.—Mad. H. C, 
Pro., 19th August 1878; Weir, p. 18. : 


In the case of Kamruddin Dai v. Sonatun Mundal, I. L. R. 11 Cal. 449, a Sessions Judge, 
after hearing an appeal, delivered the following judgment :—‘‘It is urged that the evidence 
is quite un:rustworthy and that the decision should be reversed. The depositions have been gone 
through and commented on at considerable length. The Court finds no ground for interference. 
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is dismissed.” The High Court held that this was not a sufficient compliance with this 
The APP e case of Kamruddin Dai vy. Sonatun Mundul, I. L. R. 11 Cal. 449, was followed under 
similar circumstances in the cases of Ram Das Maghi, I. L. R. 18 Cal. 110, and In re Shwappa, 
I. L. R. 15 Bom. 11. See Hakim Singh v. Emp., Punj. Rec., 1884, p. 54, and s. 424, post. See 
also Emp. v. Ram Narain, I. L. R. 8 All. 514, 


Section 72 of the Indian Penal Code provides : ‘In all cases in which judgment is given that 
a person is guilty of one of several offences specified in the judgment but that it is doubtful of 
which of these offences he is guilty, the offender shall be punished for the offence for which the 
lowest punishment is provided if the same punishment is not provided for all.” 


Under s. 236, if a single act or series of acts is of such a nature that it is doubtful which 
of several offences the facts which can be proved will constitute the accused may be charged 
with having committed all or any of such offences, and any number of such charges may be 
tried at once; or he may he charged in the alternative with having committed some one of the 
said offences. That section, it was held, applies to cases in which, not the facts are doubtful, 
but the application of the law to the facts is doubtful. Judgment in the alternativo cannot be 
passed in cases in which it is donbtful whether the accused person is guilty of any one of the 
several offences charged, but where it is doubtful of which of those offences he is guilty.—Queen v. 
Jamurha, 7 N.-W. P. 187. 

In Reg v. Mahomed Hoomayoon Shaw, 13 B. L. R. 324: (S. C.) 21 W. R. Cr. 72, where a person 
was convicted of giving false evidence upon an alternative charge in the form given in Sched. IIT 
of Act X of 1872, the majority of the Full Bench (Jackson and PHEAR, JJ., dissenting) held, that 
the conviction was good notwithstanding that the jury had not distinctly found which of the two 
statements was false. JACKSON, J., was of opinion that such a charge was bad, and further, that 
an alternative finding upon such a charge was invalid, while PHEAR, J., considered that although 
a person might be lawfully tried upon such a charge, the jury, or the Court, must, for a conviction, 
tind specifically which branch of the alternative was true. 


Where perjury is assigned upon a distinct allegation, the evidence of its falsity must be 
regularly taken in the case in which it is tried. If the whole proof consists of two conflicting state- 
ments, an alternative charge and tinding are the regular course.—JMad. H. C. Pro., 30th November 
1874; Weir, p. 5; Pro., 4 Mad. H.C. R. 1874; Weir, pp. 4, 5. But an alternative tinding 
should not be resorted to until both the committing officer aie Sessions Judge are satisfied that 
no reliable evidence is procurable in support of one or other of the charges, and such a finding 
cannot be based on a charge of giving false evidence upon two statements which are not absolutely 
contradictory the one of the other, nor when in one of them the accused gives only hearsay 
evidence. Every presumption in favour of the possible reconciliation of the statements must 
be made.— Queen v. Bidoo Noshyo, 12 W. R. Cr. 11. Sce Habibullah v. Emp., I. L. R. 10 Cal. 937. 


In Bengal, Sessions Judges in all cases in which they may convict of culpable homicide not 
amounting to murder, shall invariably mention in their remarks on the trial, within which of the 
exceptions noted under s. 300 of the Indian Penal Code the culpable homicide was held to come so 
as not to amount to murder. 


Sessions Judges shall invariably record their opinion whether the act by which death was 
caused was done with the intention of causing death (1) 
1, Penalty, transportation for life, or or of causing such bodily injury as was likely to cause 
imprisonment of either description for a death; (2), or with the knowledge that it was likely to 
term which may extend to 10 years, andfine. Gauge death, but without any intention to cause death 
2. Penalty, imprisonment of  cither Sevan” ee a 
description for a term which may extend OF to cause such bodily injury was likely to canse death.— 
to 10 yours, or fine, or both. Cal. H. C.C. 0., No. 5 of Gth February 1863 ; Wilkins, 
Ist Edition, p. 23. 


The words ‘heads of the charge to the jury’ must be construed reasonably, and include such 
statement on the part of the Sessions Judge as will enable the Appellate Court to decide whether 
the evidence has been properly laid before the jury, or whether there has been any misdirection on 
the charge—Queen. v. Kasim Shaikh, 23 W. R. Cr. 33. 


Charge to the Jury need not be Written before being Delivered.—It is not necessary that the 
direction to the jury should be reduced to writing before delivery ; but it is essential that the 
‘heads of charge’ (s. 367) placed upon the record should represent with absolute accuracy the sub- 
stance of the charge, and be such as to enable the High Court, in the event of an appeal, to see 
distinctly whether the case was fairly and properly placed before the jury.—-Cal. H. C.C. M., No. 2 
of 4th March 1875 ; Wilkins, p. 116. 


Sessions Judges should, in order to assist the inquries of the District Magistrate regarding the 
cause of an acquittal in the Sessions Court, set forth clearly in the judgment what, in their opinion 
has led to that result.—Cal. H. C. C. 0., No. 5 of 21st September 1880 ; Wilkins, p. 116. 


Calendars :—Subordinate Judges should submit to the District Magistrate a calendar of every 
case in which conviction takes place within twenty-four hours from sentence being passed. This 
enables a District Magistrate at once to take measures towards rectifying injury done by an illegal 
sentence.—Bom. H.C. Cir. p. 43. 

ee separate sentence should be passed on each charge or head of the charge.—Bom. H. C. Cir. 
p. e + 

The Madras High Court has directed that Magistrates should indicate in their judgment be- 
neath their signatures the extent of the magisterial powers with which they have been invested, 
adding that the omission to do so frequently impedes the exercise of the powers of revision possess- 
ed by the High Court. See Mad. H. C. Pro., 27th July 1871, 26th November 1874, and 3rd February 
1876 ; Weir, p. 19. 
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368. When any person is sentenced to death, the sentence shall direct 


Sentence of death. that he be hanged by the neck till he is dead. : 
No sentence of transportation shall specify the place 
Sent f ‘ 
tion ®t which the person sentenced is to be transported. 


As to submitting a sentence of death for confirmation, see Chap. X XVII; and as to excution, 
see ss. 381, 382, infra. 
For form of warrant of sentence of death, see Schd. V, No. 35. 


The following rule as to the descriptive roll of a person sentenced to transporation for life is 
in force in the Punjab :— 


_ A.statement shall be prepared by the Magistrate of the District in which the prisoner was com- 
mitted to the Session, giving a description of the convict and an account of his antecedents and of 
the offence he has committed. This statement should be prepared immediately after the sentence 
has been pronounced by the Sessions Judge, and should be forwarded to the Superintendent of the 
jail where the prisoner is confined to be attached to the warrant. The statement should be in the 
prescribed form, and a copy of it should be kept in the Magistrate’s Office.—Smyth, p. 107. 


869. No Court other than a High Court, when it has signed its judg- 
Court not to alter ment, shall alter or review the same, except as provided 
judgment. in section 395, or to correct a clerical error. 


Section 395 relates only to a sentence of whipping, which cannot be carried out owing to the 
state of health of the prisoner. Under the corresponding section of the former Code, which was 
slightly different, it was held that, except under the circumstances referred to in s. 395, no Crimi- 
nal Court, whether a High Court— Queen v. Mehtarji opal 7 Bom. H.C. R. Cr. Cas. 67: Queen 
v. Godai Raout, 5 W. R. Cr. 61: (S. C.) 1 Wym Cr. Rul. (F. B.) 63: In re Krishno Churn, 17 
W.R. Cr. 2), a Sessions Court—(Queen v. Poran Mal, 23 W. R. Or. 49), or a Mayistrate (Reg. v. Tukia 
Valad Ganji, 1 Bom. H. C. R. 3)—had power to review or alter a sentence when it has been formally 
recorded, and a lower Court had no power to quash its own conviction though illegal.—Jn re Gunow- 
ree Bhooea, 6 W. R. Cr. 70. In terms this section, however, does not apply to a High Court. But 
it has been said that its provisions, so far as they may affect the High Court, apply merely to 
quesvons which arise in its original criminal jurisdiction and which are recorded and subsequently 

isposed of under s. 434, post, and the Letters Patent. See per BRODHURST, J., Emp. v. Durga 
Charan, I. L. R. 7 All. 672. See also In re Abdool Sobhan, I. L. R. 8 Cal. 63. PETHERAM, C. J., 
was of opinion that the cffect of the words ‘‘ other than a High Court” is precisely the same as if in 
place of them the Legislature had at the end of the section added: ‘‘ This section does not apply to 
the High Court.”—Jn re Gibbons, I. L. R. 14 Cal. 42, p.47. There it was held by a Full Bench that 
a verdict and judgment of a Division Bench, coupled with the sentence inacriminal case, are abso- 
lutely final, and as soon as they have been pronounced and signed by the Judge, the High Court is 
Junctus oficio and neither the Court itself nor any Bench of it has any power to revise that decision 
or interfere with it in any way. 

So it has been held that the High Court has no power to review an order dismissing an appli- 
cation for revision made by an accused person, and the only remedy is by appeal to the prerogative 
of the Crown as exercised by the Local Government.—Emp. v. Durga Charan, I. L. R. 7 All. 672. 
See s. 434, post: Reg. v. Godai Raout, 5 W. R. Cr. 61: Emp. v. Fow, 1. L. R. 10 Bom. (F. B.) 176. 

If a Sessions Judge, after pronouncing and signing the judgment or order, should discover any 
error in the proceedings, the proper course is to apply to the High Court for orders.—Mad. H. C. 
Pro., 13th Nov. 1873 ; Weir, p. 17. Where a Judge added a note to his judgment throwing doubts 
on the conclusion at which he had arrived on the evidence, STUART, C. J., described the proceeding 
as most unwarrantable.—Emp. v. Chattar Singh, I. L. R. 2 All. 33. 


In the case of Rami Reddi v. Seshu Reddi, 1. L. R. 3 Mad. 48, where a Sessions Judge, on 
appeal, annulled the conviction of a Magistrate, but omitted to order a re-trial at the time under 
s. 284 of Act X of 1872, corresponding with s. 423 of the present Code, it was held he was not preclud- 
ed by s. 464 of that Act (s. 369 of the present Code) from passing such an order subsequently. 


370. Instead of recording a judgment in manner hereinbefore provided, 
Presidency Magis- 2 Presidency Magistrate shall record the following 
trate’s Judgment. particulars :— 


(a) the serial number of the case ; 

(6) the date of the commission of the offence ; 

(c) the name of the complainant (if any) ; 

(d) the name of the accused person, and (except in the case of an European 
British subject) his parentage and residence ; 

(e) the offence complained of or proved ; 

(f) the plea of the accused and his examination (if any) ; 

(g) the final order ; 

(1) the date of such order ; and 
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(¢) in all cases in which the Magistrate inflicts .1mprisonment, or fine 
exceeding two hundred rupees, or both, a brief statement of the reasons for 
the conviction. 


In cases which are not appealable to the High Court, a Presidency Magistrate should state his 
reasons for convicting the prisoner so that the High Court may judge in revision as to whether 
thore were sufficient materials before him to suppo't the conviction.—- Yacoob v. Adamson, I. L. R. 
13 Cal. 272. There the accused was convicted of theft and sentenced to six months’ rigorous im- 
prisonment, but the notes of the evidence taken by the Magistrate did not afford sufficient materials 
upon which the prisoner could be legally convicted and the Magistrate had omitted to record has 
reasons under cl. (i) of this section. The High Court set aside the conviction notwithstanding the 
provisions of s. 437, post. 

A sentence of fine of less than Rs. 200, with an order for imprisonment in default of payment 
of the fine, is not a sentence of imprisonment within the meaning of the section.—Moteeram v. 
Belaseeram, 1. L. R. 14 Cal. 174. The meaning of the section is that where the offence is sufficiently 
grave to involve a finc of Rs. 200, or imprisonment, as the substantive sentence, the Magistrate 
is bound to record his reasons. but in petty cases in which a, less fine only is imposed as a substan- 
tive sentence, the decision may be recorded shortly.—Jbid. Per PETHERAM, C. J. 


371. The judgment shall be explained to the accused, and, on his appli- 
Judgment to be ex- Cation, a copy of the judgment, or, when he so desires, 
plained and copy given a translation in his own language, if practicable, or in 
to accused. the language of the Court, shall be given to him with- 
out delay. Such copy shall, in any case other than a summons-case, be given 
free of cost. . 


In trials by jury in a Court of Session, a copy of the heads of the charge to 
the jury shall, on the application of the accused, be given to him without delay 
and free of cost. 


When the accused is sentenced to death by a Sessions Judge, such Judge 
Case of person sen-_ shall further inform him of the period within which, if 
tenced to death. he wishes to appeal, his appeal should be preferred. 


Under s. 25 of Act XI of 1874, any person affected by a sentence or other order passed by @ 
Criminal Court desiring to have a copy of the charge to the jury, was entitled to be furnished there- 
with on payment, unless the Court for some special reason saw fit to furnish it free of cost. 

Section 548, nost, provides that if any person affected by a judgment or order passed by a Criminal 
Court, desires to have a copy of the Judge’s charge to the jury or of any order or deposition or 
other part of the record, he shall, on applying for such copy, be furnished therewith, provided that 
he pay for the same, unless the Court for some special reason thinks fit to furnish it free of cost. 

All prosecutors whose charges are dismissed are affected by the order of discharge, and are, 
therefore, entitled to obtain copies of the order made by, and of the depositions taken before, the 
Magistrate.—Bank of Bengul v. Dinonath Roy, I. L. R. 8 Cal. 166: (S. C.) 10 C. L. R. 190. 


Limitation.—As to the last clanse of this section, compare Act X of 1872, 8. 271 A; Act XT 
of 1874, 8. 22. The time within which the appeal must be filed is seven days from the date of the 
sentence.—Limitation Act, XV of 1877, Sched. II, Art. 150. 


In Burma for the purposes of the Indian Limitation Act, appeals and applications to the Special 
Court shall be deemed to be respectively appeals to a High Court under the Code of Criminal 
Procedure.—Act XI of 1889, s. 71. 


(a) In exercise of tho powers conferred by s. 35 of the Court-Fees Act VII of 1870, and in 
supersession of previous notifications, the Governor-General in Council remitted the fees payable 
under the said Act on the following documents, namely :— ? 

_ (1) Copy of a charge framed under s. 210 of the Code of Criminal Procedure, 1882, or of a trans- 
lation thereof, when the copy 18 given to an accused person. 

(2) Copy of tho evidence of supplementary witnesses after commitment, when the copy is given 
under s. 219 of the said Code to an accused person. 

(3) Copy or translation of a judgment ina case other than a summons-case, and copy of the 
heads of the Judge’s charge to the jury, when the copy or translation is given under s. 371 of the 
said Code to an accused person. _ 

(4) Copy or translation of a judgment in a summons-case, when the accused person to whom 
the copy or translation is given under s, 371 of the said Code is in jail. 

(5) Copy of an order of maintenance, when the copy is given under s. 490 of the said Code to 
the person in whose favour the order is made, or to his guardian, if any, or to the person to whom 
the allowance is to be paid. 

(6) Copy furnished to any person affected by a judgment or order passed by a Criminal Court 
of the J udge’s charge to the jury, or of any order, deposition, or other part of the record, when 
the copy 1s not a copy which may be granted under any preceding clause of this notification with- 
out the payment of a Court-fee, but 1s a copy which, on its being applied for under s. 548 of the 
said Code, the Judge or Magistrate, for some special reason to be recorded by him on the copy, 
thinks fit to furnish without such payment, 


OHAP. XXVII, 88. 372-374. | JUDGMENT. 253 


(7) Copies of all documents furnished under the orders of any Court or Magistrate to any 
Government Advocate or Pleader, or other person specially empowered in that behalf for the 
purpose of conducting any trial or investigation on the part of the Government before any 
Criminal Court. 

(8) Copies of all documents which any such Advocate, Pleader or other person is required to 
take, in connection with any such trial or investigation, for the use of any Court or Magistrate, or 
may Sse necessary for the purpose of advising the Government in connection with any criminal 
proceedings. 

(9) Oopies of judgments or depositions required by officers of the Police Department in the 
course of their duties.—Notification, Government of India, No. 310 of 21st January 1886: C. O., No. 
1 of 12th February 1886; Wilkins Addenda, p. 103. 


As to exclusion of time spent in obtaining copies in computing period of limitation for appeals, 
see Limitation Act XV of 1877, 8. 12, and Shammun, Punj. Rec., 1888, p. 9. 


In exercise of the powers conferred by s. 35 of the Court-Fces Act (VIT) of 1870, the Governor- 
General in Council remitted the Court-fees payable under cls. 6, 7, and 9 of Sched. I of the Act 
on copies furnished by the Criminal Courts for the private use of persons applying for them. 

But this notification is not to be deemed to exempt copies furnished thereunder from the pay- 
ment of the fees chargaeble on such copies when filed, exhibitert or recorded in any Court of Justice, 
or received by any public officer.—Notification of Government of India, No. 1361 of 24th June 1881 : 
C. O., No. 9 of 7th September 1881; Wilkins, p. 118. 


The following rule is in force in the Punjab :— 

In all cases in which a person is sentenced to death, the Sessions Judge should, as directed in 
8. 271A (of the Code of Criminal Procedure, Act X of 1872), explain to the condemned man that 
he must file his appeal in the Sessions Court within seven days. When an appeal does not accom- 

any the record of the case submitted for contirmation of the sentence of death, the Sessions 
udge should certify that no appeal has been filed within the prescribed period notwithstanding the 
law having been explained to the accused.—Smyth, p. 97. 

In the North-Western Provinces, the Sessions Judge must record whether the convict desires 
to appeal, and that the convict was informed that his appeal must be made within seven days.— 
NV.-W. P. Gazette, 1873, p. 101. 

In Madras, the High Court has laid down that, in case of appeals by prisoner sentenced to 
death, it is the duty of the District Magistrate to telegraph to the Government Pleader to appear 
for the Crown, in the event of the prisoner retaining counsel before the High Court.—Madras Noti- 
fication, 9th July 1874; Weir, p. 73. The italics are in the original. 


372. The original judgment shall be filed with the record of proceed- 
ings, and where the original is recorded in a differ- 
ent language from that of the Court, and the accused 


so requires, a translation thereof into the language of 
the Court shall be added to such record. 


Gout: ok Géssion: 46 373. In cases tried by the Court of Session, 
send copy of finding and the Court shall forward a copy of its finding and sen- 
District tence (if any) to the District Magistrate within the local 

limits of whose jurisdiction the trial was held. 


In Madras, it seems that the finding and sentence should be communicated by the Magistrate 
to the Superintendent of Police.— Mad. H. C. Pro., 19th June 1866; Weir, p. 38. 


The following rule is in force in Bombay :— 

The Court of Sessions shall, at the conclusion of every trial of prisoners committed thereto, 
communicate the result thereof to the committing authority for his information.—Bombay Gazette, 
1879, pp, 471, 475, 


In Bengal, Sessions Judges are directed to give every facility to Magistrates and District 
Superintendents of Police for inspecting the records of cases in their Courts and for the preparation 
of oe by clerks sent by the District Magistrate—care being taken that the records are not re- 
moved from the Judge’s oftice.—C. O., No. 5, dated 21st September 1880; Wilkins, p. 116. 


Judgment when to be 
translated. 


CHAPTER XXVII. 
Or THE SuBMISSION oF SENTENCES FOR CONFIRMATION. 


374. When the Court of Session passes sentence of death, the proceed- 
Sentence of death to ings shall be submitted to the High Court, and the 
be submitted by Court sentence shall not be executed unless it is confirmed 
of Session. by the High Court. 
As to proceedings under this Chapter, see s. 537, infra. 
For form of warrant of commitment under sentence of death, see Sched. V, No. 34. 
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A Sesssions Judge is not authorized to sentence a prisoner convicted of murder to anythin 
less than transportation for life, but ifa prisoner be convicted of murder, and the Judge, instead o 
sentencing him capitally, sentence him to transportation for life, he must explain his reasons for 
so doing, and may submit any mitigating circumstances for the consideration of Government.— 
Queen v. Dabee, W. R. Sup. Vol. 27. 

In referring a case to the High Court for the confirmation of a sentence of death, the particn- 
lars of the evidence and the Judgo’s remarks are to be embodied in a letter addressed to the Regis- 
trar. An English translation of the whole of the evidence given at the trial should also be sub- 
initted.— Mad. H. C. Pro., 6th and 15th August 1862; Weir, p. 33. Sessions Judges should be care- 
ful also to note in their letter of reference whether the prisoner has signified his intention to appeal. 
—Mad. H. C. Pro., 38rd April 1873; Weir, p. 33. 


It is improper for a Sessions Judge, in referring a sentence of death for confirmation, to re- 
commend the prisoner to mercy, as the law allows an alternative sentence, and the responsibility 
of deci sing whether there are suficient grounds for not sentencing the prisoner to death rests 
upon the Sessions Judge himself.—dfad. H.C. Pro., 24th April 1886 ; Weir, p. 33. See also the 
remarks of the Court in the case of Emp. v. Bhup Singh, I. L. R. 2 All. 771. 

Burma :—The poONane provisions of the Lower Burma Courts Act XI of 1889 may be noted :— 

Section 45. The area for the time being comprised within the local limits of the ordinary civil 
jurisdiction of the Recorder shall be a sessions division, the Court of the Recorder shall be the Court 
of Sessions for the sessions division, and the Recorder shall be the Judge of the Court of Session. 

Section 46. The Recorder shall be the High Court for the whole of Burma (inclusive of Upper 
Burma and the Shan States) in reference to proceedings egeinee European British subjects and 

rsons jointly charged with Enropean British subjects. (2) When the Recorder, as the High Court 
or Burma under sub-section (1) in reference to such proceedings, passes sentence of death, the 
proceedings shall be submitted to the High Court of Judicature at Fort William in Bengal, and 
the sentence shall not be executed unless it is confirmed by that High Court. (3) When proceedings 
are submitted to the High Court under sub-section (2), that Court shall, as a High Court, deal 
therewith, under the provisions, mutatis mutandis, of Chapter XX VII of the Code of Criminal 
Procedure, 1882, as if they had been submitted by a Court of Sessions and the Recorder were the 
Sessions Judge. (4) If in any case before the Recorder as a High Court under this section any such 
question arises as is referred to in section 42, and the Government Advocate certifics that, in his 
opinion there is an error in the decision of the question, the Recorder shall make a reference to 
the High Court in the manner required by that section, and shall on receipt of the copy of the 
judgment of the High Court, review the case, or such part of it as may be necessary, and may there- 
upon reduce or remit any sentence which he has passed. 

Section 47. So far as the last foregoing section relates to the Shan States, it shall come into 
force therein at once notwithstanding anything in section 8, sub-section (2) of the Upper Burma 
Laws Act, 1886, or in section 3, sub-section (1) of the Shan States Act, 1888. 

Section 48. The Court of the Recorder shall (a) for the purposes of section 527 of the Code of 
Criminal Procedure, 1882, and (b) in respect of the Magistrates within the local limits of its 
ordinary civil jurisdiction and the proceedings of such Magistrates, be deemed to be a High Court. 


375. If, when such proceedings are submitted, the High Court thinks 

that a further inquiry should be made into, or addi- 

Power to direct fur- ijonal evidence taken upon, any point bearing upon the 

peal re rsae namnr ease guilt or innocence of the convicted person, it may make 

to be taken. such inquiry or take such evidence itself, or direct it to 
be made or taken by the Court of Session. 

Such inquiry shall not be made, nor shall such evidence be taken, in the 
presence of jurors or assessors, and, unless the High Court otherwise directs, 
the presence of the convicted person may be dispensed with when the same is 
made or taken. 

When the inquiry and the evidence (if any) are not made and taken by 
the High Court, the result of such inquiry and the evidence shall be certified to 
such Court. 

The High Court now has power itself to make a further inquiry or to take additional evidence. 


Power of High Court 376. In any case submitted under section 
to inane ong or 374, whether tried with the aid of assessors or by jury, 
@annui CONVICtION. : .) 

the High Court— 


(a) may confirm the sentence, or pass any other sentence warranted by 
law, or 

(6) may annul the conviction, and convict the accused of any offence of 
which the Sessions Court might have convicted him, or order a new trial on the 
same or an amended charge, or 

(c) may acquit the accused person : 
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Provided that no order of confirmation shall be made under this section 
until the period allowed for preferring an appeal has expired, or, if an appeal 
is presented within such period, until such appeal is disposed of. 


Compare Act X of 1872, s. 288. The words “and convict the accused of any offence of which 
the Sessions Court might have convicted him” have been added. This alteration has been made, 
apparently, in consequence of the decision of the Bombay High Court in the case of Reg. v. 
Bolapa bin Dundapa, I. L. R. 1 Bom. 639, where it was held, under s. 288 of Act X of 1872, 
that the High Court to which reference was made by a Court of Session for confirmation of 
a sentence of death on conviction of murder, could not, in the absence of appeal, alter the convic- 
tion to one of culpable homicide not amounting to murder, if it was of opinion that the evidence 
did not establish the former but the latter offence. 

When a case is referred under this section, the High Court is bound under the preceding 
section to go into tho facts of the case, although the conviction was by the verdict of a jury.— 
Reg. v. Jafir Ali, 19 W. R. Cr. 57. The result of these two sections appears to be that, in the event 
of the conviction of a prisoner by a jury for the crime of murder, and sentence of death following 
thereon upon the reference which must be made to the High Court under s. 374 for confirmation 
of the sentence, the High Court has the power under this section to acquit the prisoner on the 
facts, although if the prisoner had been sentenced to transportation for life instead of to death, 
and had simply himself appealed, the Court would not have been able to disturb the verdict of 
the jury on tne facts. See Queen v. Koonjo Leth, 11 B. L. R. 19, per PHEAR, J. Sees. 418, infra, 
as to appeals. 

Where a Division Court of the High Court at Allahabad ordered a Magistrate, who had refus- 
ed to inquire into a charge of murder on the ground that he had no jurisdiction, to inquire into 
the charge, and the Magistrate inquired into the case and committed the prisoner to the Court of 
Sessions, by which Court the prisoner was convicted and sentenced to death,—it was held, on the 
case being referred to a Full Bench of the High Court for confirmation, that in determining 
whether the sentence should be confirmed, the Full Bench was not precluded by the order of the 
Division Court from considering whether the accused person had been convicted by a Court of com- 
petent jurisdiction.—Emp. v. Sarmukh Singh, I. L. R. 2 All. 218. 

In the case of Bhoodoo Jolaha, 2 C. L. R. 215, where the convict who had been convicted for 
murder had attempted to commit suicide by cutting his throat, and there was a risk of decapita- 
hoe pone place if he were hung, the High Conrt commuted the sentence of death to transporta- 
ion for life. 


377. In every case so submitted, the confirmation of the sentence, or 

Confrmation or new Ny new sentence or order passed by the High Court, 

sentence to besigned by shall, when such Court consists of two or more Judges, 
Lwo- dager: be made, passed, and signed by at least two of them. 


378. When any such case is heard before a Bench of Judges, and such 
Procedure in case of Judges are equally divided in opinion, the case, with 
difference of opinion. their opinions thereon, shall be laid before another 
Judge, and such Judge, after such examination and hearing as he thinks fit, 
shall deliver his opinion, and the judgment or order shall follow such opinion. 


379. In cases submitted by the Court of Sessions to the High Court for 
Procedure in cases the confirmation of a sentence of death, the proper 
submitted toHighCourt officer of the High Court shall, without delay, after the 
for. cOnprmation: order of confirmation or other order has been made by 
the High Court, send a copy of the order, under the seal of the High Court, 
and attested with his official signature, to the Court of Session. 


Confirmation of sen- 380. When a sentence passed by an Assistant 


tence of Assistant Ses- Sessions Judge or by a District Magistrate acting 
sions Judge or Mazgis- he: ; , : 
trate acting under sec- under section 34 is submitted to a Sessions Judge for 


tion 84. confirmation, such Sessions Judge 





(a) may confirm the sentence, or pass any other sentence which the lower 
Court might have passed ; or 

(b) may annul the conviction, and convict the accused of any offence of 
which the lower Court might have convicted him, or order a new trial on the 
same or an amended charge ; or 

(¢) may acquit the accused ; or 
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(d) if he thinks further inquiry or additional evidence upon any point bear- 
ing upon the guilt or innocence of the accused to be necessary, he may make 
such inquiry or take such evidence himself, or direct such inquiry or evidence to 
be made or taken. 

Unless the Court of Sessions otherwise directs, the presence of the con- 
victed person may be dispensed with when such inquiry is made or evidence 
taken ; and, when the sentence has been submitted by an Assistant Sessions 
Judge, such inquiry shall not be made, nor shall such evidence be taken, in the 
presence of jurors or assessors. 

When the inquiry and the evidence (if any) are not made and taken by the 
Court of Sessions, the result of such inquiry and the evidence shall be certified 
to such Court. 


As to the last two paragraphs, compare the powers given to High Courts by ss. 375 and 376, 
ante. 

The word ‘ modify’ which was used in the former Code, has been omitted in consequence of the 
decision in the case of The Emp. v. Rama Prema, I. L. R. 4 Bom., 239, where it was held, that the 
word did not include the power to enhance a sentence. As to the sentences which may be passed 
by Assistant Sessions Judges, see s. 31, ante. 


An Additional Judge is not competent to confirm a decision passed by a District Magistrate in 
exercise of his special powers conferred under s. 34, supra.—Hunar v. Emp., Punj. Rec., 1884, p. 98. 


With reference to ss. 31 and 34, ante, the necessity for confirmation of the sentence by the 
Sessions Judge arises in cases in which the sentence of imprisonment is a sentence of upwards of 
three years, without including any additional sentences as to fine or whipping. —Jn re Shumsher 
Khan, I. L. R. 6 Cal. 624. 

See Rongai v. Emp., I. L. R. 9 Cal. 513, and the notes to s. 34, supra, 


CHAPTER XXVIII. 
Or EX&cuTIon, 


S81. When a sentence of death passed by a Court of Session is sub- 
mitted to the High Court for confirmation, such Court 

Hxecution of order of Session shall, on receiving the order of confirmation 
oo under section or other order of the High Court thereon, cause such 
order to be carried into effect by issuing a warrant or 


taking such other stops as may be necessary. 


Where the High Court simply modifies a sentence passed by a Sessions Judge without change 
of section, and where the High Court passes a new sentence by changing the section, or the punish- 
ment section or otherwise, the sentence finally Fea shall count, unless specially otherwise direct- 
ed, from the first day of imprisonment under the original sentence.—Cal. H. C. C. O., 19th 
December 1876 : Assam Gazette, 1877, p. 24; Wilkins, p. 120. 


With a view to obviate all mistakes, the date of termination of all terms of imprisonment 
should be distinctly impressed on the warrants of commitment.—Jbid ; Wilkins, p. 120. 


Bengal and Assam.—In Bengal and Assam, the date named by the Sessions Court on its war- 
rant for the execution of a sentence of death shall be not less than fourteen, nor more than twenty- 
one, days from the date of the issue of such warrant.—Cal, H. C. C. 0., No. 2, dated Sth May 
1876: Assam Gazette, 1875, p. 355; Wilkiius, p. 120. 

Madras.—By a notification of the Madras Government, dated the 23rd May 1873, it was direct- 
ed that sentences of death should in no case be carried into execution by officers in charge of jails 
until the 15th day after the day of sos from the Court of Session of the warrant issued after 
confirmation of such sentence by the High Court, and that in cases of the Ganjam, Vizagapatam 
and Canara Districts, such sentences should not be carried into execution until the 22nd day after 


the same date. 
Bombay.—The following rules regarding the execution of capital sentences have been issued in 


e Presidency of Bombay :— 

i (1) Wher a sentence ve death has to be carried into execution, the Sessions Judge shall make 
arrangements to sccure the attendance thereat of a Magistrate of the first class, or Su erintendent 
or Assistant Superintendent of Police, as specitied in the Government Circular No. 482, dated the 
30th January 1866, from the Judicial Department; and in the warrant which the Sessions Court 
issues to the jailor, he shall be directed to carry ont the execution in the presence of a Magistrate 
of the first class, or a Superintendent or Assistant Superintendent of Police. 

(2) Whensending a warrant for execution to the jailor, the Sessions Judge shal] at the same 
time inform the Superintendent of the Jail of having done so.—Bombay (iazette, 1879, p. 471. 
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_ In the Presidency of Bombay, the following Circular Order was issued to the Police Commis- 
sioner and Commissioner in Sind :— 

Her Majesty’s High Court having ruled that the jailor is the officer in charge of the jail, to 
whom warrants for the execution of capital sentences should be addressed by the Session Courts, 
the Hon’ble the Governor in Council is pleased to direct that every execution shall be attended b 
a Magistrate with full powers, or by a Superintendent or Assistant Superintendent of Police, an 
that the officer so attending shall countersign the return of execution to the Court of Session. 

On the receipt of a confirmation by Her Majesty’s High Court of Judicature of a capital sen- 
tence, it should be specified in the warrant addressed to the jailor, that the execution is not to be 
carried out until a day therein named, that shall be at least fourteen days from the date of receipt 
of the order of confirmation.— Circular, No. 382 of 1866. 


A separate warrant should be issued in the case of each prisoner.—Cal. H.C. C. 0., No. 6, 
dated 23rd February 1870; Wilkins, p.3: Madras H. C. Pro., 13th March 1868 ; Weir, p. 46. 


For form of warrant ona sentence of death, see Sched. V, No. 35, and for form of warrant 
after a commutation of sentence, see Sched. V, No. 36. 


The Sessions Court has no power to postpone the execution of a sentence of death confirmed 
by the High Court.—Mad. H. C. Pro., 4th June 1879; Weir, p. 37. 
Sonthal Pergunnahs :—See Reg. V of 1893 s. 4 (I). 


382. If a woman sentenced to death be found to be pregnant, the High 
Postponement of ca- Court shall order the execution of the sentence to be 


pital sentence on preg- postponed, and may commute the sentence to transport- 
nant woman. ation for life. . 


The High Court is the only judicial tribunal in which the law has vested the powers of post- 
poning the execution of a sentence of death confirmed by it. 

Thus, where a Sessions Judge, on learning of the pregnancy of a prisoner whose sentence of 
death was confirmed by the Madras High Court, directed that the sentence should be suspended 
until forty days after her delivery, the High Court held, that the order was ultra vires, and that, 
in the exigencies of the situation, he should bave suspended the execution of the sentence of death 
until such time as the order of the High Court could be obtained.—Mad. H. C. Pro., 4th June 
1879 ; Weir, p. 36 


383. Where the accused is sentenced to transportation or imprisonment 
Hixecution of senten- 1 cases other than those provided for by section 381, 
ces of transportation the Court passing the sentence shall forthwith forward 
or imprisonment in a warrant to the jail in which he is to be confined, and 
other cases. unless the accused is already confined in such jail, shall 
forward him to such jail, with the warrant. 


A sentence of imprisonment ought to commence from the time the sentence is passed.—Jn re 
Krighnanund Bhuttacharjee, 3 B. L. R. Ap.*Cr. 50. 


The following rules are in force in Bombay: — . 

Every Criminal Court when it passes a sentence of aca ar or transportation, shall 
endorse on the back of the warrant with which it forwards the convict to the jail, the following 
particulars :— 

Age of convict : 

Caste of ditto: 

Place of residence of ditto: 

Plea of ditto: 

Opinion of the assessors (where the trial has beon conducted with the aid of assessors) : 

‘ If at the trial any previous conviction has been established, the following particulars shall also 
@ given :— 

Name of the offence of which the convict was previously convicted : 

Sentence passed upon him : 

Date of said sentence : 

Name and designation of trying authority : : : 

The above particulars shail be written in the same language in which the warrant itself is 
written.—Bombay Gazette, 1879, p. 471. 


The nena of a Magistrate to a warrant should not be affixed by a stamp.—Subramanya v. 
Queen, I. L. R. 6 Mad. 396; C. O., No. 8, 18th August 1882; Wilkins, p. 119 


Transportation.—In every cage in the Punjab in which a sentence of transportation for life 
is passed on a woman for the murder of her infant child, the file of the case must, after the expira- 
tion of the period allowed for appeal, if it has not been previously submitted, be forwarded to the 
Registrar of the Chief Court, for submission to the Local Government, with a view to the consider- 
ation of the question whether any commutation or reduction of the sentence should be allowed.— 
Punjab Gazette, 1879, Part III, p. 1879. 


In all cases in Bengal, where the accused is a soldier or person holding any rank in the army, 
the warrant for detention or imprisonment shall set forth accurately the rank of the prisoner an 
the regiment or military department to which he belongs.—Cal. H. C. C. O., No. 12 of 2th Novem- 
ber 1873 3; Wilkins, p. 3. é 
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So, in the Punjab, whenever a soldier is committed to jail, whether for trial or under sentence, 
his military rank shall always be stated in the warrant of commitment, in order that the notice 
may be given to the military authorities of the day and hour on which the imprisonment of such 
person will expire, as required by the 33rd clause of the Mutiny Act.—Smyth, p. 148. 


384. Every warrant for the execution of a sentence of imprisonment 
shall be directed to the officer in charge of the jail or 
warrant other place in which the prisoner is, or is to be, con- 

fined. 


The signature of the Magistrate to a warrant should not be affixed by a stamp.—Subramanya 
v. Queen, I. L. R. 6 Mad. 396; C. O., No. 8, 18th August 1882 ; Wilkins, p. 119. 


The warrant to be sent to the officer in charge of the jail under s. 385 shall set out in full the 
sentence passed. So far as the sentence is for imprisonment, the jailor will ive effect to the terms 
of the warrant. Such portion of the sentence as directs imprisonment in default of payment of 
fine will be carried out into effect by the jailor, subject to the provisions of ss. 68 and 69 of the 
Penal Code. It is not the duty of the jailor to levy a fine, nor can he receive it. The levy of a 
fine imposed by a Sessions Judge by distress and sale of the pa aay of the accused is to be made 
under a special warrant issued for that purpose only under s. 386, and not under a duplicate of the 
warrant sent to the jailor under s, 385.—C. 0., No. 1 of 9th February 1880; Wilkins, p. 3. 


Sessions Judges are required by s. 386 to furnish Magistrates with copies of their findings and 
sentences ; the copy of the latter should be taken from the record of the trial, and not from the 
warrant issued to the officer in charge of the jail.—Cal. H. C. C. O., No. 12 of 21st February 1880 ; 
Assam Gazette, 1880, p. 131. 


Warrants of imprisonment directed to Superintendents of District Jails should be in the 
English language, and warrants directed to the keepers of Sub-divisional lock-ups should issue in 
the vernacular, except where the sentence is for imprisonment for a longer term than fifteen days, 
in which case the warrants issued by Sub-divisional authorities should, if possible, be in English.— 
Cal. H. C. C. 0., No. 10 of 2ith August 1873 ; Wilkins, p. 3 

A separate warrant should be issued in case of each prisoner.—C. 0., No. 6, 23rd February 
1870; Wilkins, p.3; Mad. H. C. Pro., 13th March 1868; Weir, p. 46. 

_In Madras, also, it has been directed that all warrants or orders addressed to officers in charge 
of jails or magisterial officers shall, wherever practicable, be prepared in the gece rele i 
Mad. H. C. Pro., 8th February 1867; Weir, p. 46), and that all such warrants and orders should be 
addressed to the officer in charge of the jail and sent directed to him.—Mad. H. C. Pro., 9th 
January and 8th February 1867 and 13th March 1868 ; Weir, p. 46. 


A sentence of imprisonment ought to commence from the time the sentence is passed.—In re 
Krishnanund Bhattacharya, 3 B. L. R. Ap. Cr. 50. A definite period of imprisonment must be 
stated. Thus, an order directed a person ‘“‘ to be imprisoned until he gives security ” is bad.— 
Mailamdi Fakir v. Taripulla Pramanik, I. L. R. 8 Cal. 644. 


In the case of Shamsonnessa Begum v. Love, I. L. R. 11 Cal. 527 it appeared that a Sheriff's 
officer delivered over to the officer in charge of the Alipore Jail a judgment-debtor who had been 
duly committed to the Presidency Jail. It was held that the imprisonment was unlawful. 


Warrant, with whom 385. When the prisoner is to be confined in a 
to be lodged. jail, the warrant shall be lodged with the jailor. 


_ ,, Fhis section corresponds with s. 304 of Act X of 1872, omitting the provision that, if the 
ailor should not be in the jail, the warrant should be lodged with his deputy ; and that if he should 
ave no deputy, with any officer then being in the jail. See also Act X of 1875, s. 104. 


A separate warrant should be issued in the case of each prisoner.—C. O., No. 6, 23rd February 

1870; Wilkins, p. 3. 

_. Warrants of imprisonment directed to Superintendents of District Jails should be in the Eng- 
lish language, and warrants directed to the keepers of Sub-divisional lock-ups should issue in the 
vernacular, except where the sentence is for imprisonment for a longer term than fifteen days, in 
which case the warrants issued by Sub-divisional authorities should, if possible, be in English.— 
C. O., No. 10 of 27th August 1873 ; Wilkins, p. 3. 


Act V of 1871 contains the following provisions as to prisoners in the mofussil :-— 

Officers in chore of prisons situate outside the local limits of the ordinary original civil 
jurisdiction of the High Courts at Fort William, Madras, and Bombay are competent to give 
effect to any sentence or order or warrant for the detention of any person passed or issued by an 
Court or tribunal acting under the authority of Her Majesty or of the Governor-General in Counc 
or of any Local Government.—S. 16. 

A warrant under the official signature of an officer of such Court or tribunal is sufficient author- 
ity for holding any prisoner in confinement, or for sending any prisoner for transportation beyond 
the sea in pursuance of the sentence passed upon him.—S. 17. 

Any officer in charge of a prison doubting the legality of any warrant sent to him for execution, 
or the competency of the person whose official seal and signature are affixed thereto pass the sen- 
tence and issue such warrant, shall refer the matter to the Local Government, by whose order in the 
the case such officer and all other public officers shall be guided as to the future disposal of the 
prisoner. Pending any such reference, the prisoner may be detained in such manner with such 
restrictions and mitigations as may be specified in the warrant.—8. 18. 


CHAP, XXVIII, 8. 386.] LEVY OF FINES. 


886. Whenever an offender is sentenced to pay a fine, the Court passing 
the sentence may, in its discretion, issue a warrant for 

ane tent for levy of the levy of the amount by distress and sale of any move- 
able property belonging to the offender, although the 

sentence directs that, in default of payment of the fine, the offender shall be 


imprisoned. 
For form of warrant to levy fine by distress and sale, see Sched. V, No. 37. 


Any fee which a Oriminal Court orders to be repaid to a complainant under s. 31 of the Court- 
Fees Act, 1870, shall be regarded as a fine, subject to the provisions of s. 308 (s. 545 of this Code) of 
the Code of Criminal Procedure.—Bombay Gazette, 1879, p. 475. 


In the case of Queen v. Jungli Beldar, 8B. L. R. Appx. 49, AINSLIE, J., said: ‘‘ Directly on 
passing a sentence, which includes a fine leviable by distress, whether that be the only punishment 
or not, and whether any provision be made for imprisonment on default of payment or not, it shall 
be lawful for the Magistrate to issue his warrant for the levy of the fino by distress and sale of 
the goods of the offender—that is, imprisonment and distress may be simultaneously ordered.” 
See Qusen v. Modoosoodun Dey, 3 W. R. Cr. 61. 

Procedure for the Levy of Fines in Bengal.—A warrant issued under s. 386 of the Code of Criminal 
Procedure for the levy of a fine should be directed to a Police-officer, and the authority issuing it 
should set a time for the sale and for the return of the warrant. If no one claims the property 
distrained, the Police have the power of selling it within the-time specified in the warrant, 
without any previous reference to the Magistrate ; if a claimant come forward, then the ownership 
of the property distrained must be determined by the Magistrate and not by the Police. If at 
any time subsequent to the return to the warrant, and within the period of six years from th 
peeing of the sentence, the fine or any part thereof remains unpaid (s. 70 of Penal Code), and the 

agistrate has, from information gained in any way, reason to think that any moveable property 
belonging to the offender is within his jurisdiction, he should issue a fresh warrant for the attach- 
ment and sale of such property. Such warrant should be made returnable within a certain time.— 
Cal. H.C. C. O., No. 8 of 22nd June 1864; Wilkins, p. 118. 

The warrant to be sent to the officer in charge of the jail under s. 385 shall set out in full the 
sentence passed. So far as the sentence is for imprisonment, the jailor shall give effect to it 
according to the terms of the warrant. Such portion of the sentence as directs imprisonment in 
default of payment of fine shall be carried into effect by the jailor subject to the provisions of ss. 68 
and 69 of the Penal Code. Itis not the duty of the jailor to levy a fine, nor can he be required 
to receive it. The levy of a fine imposed by a Sessions Judge by distress and sale of the pro- 
perty of the accused is to be made under a special warrant issued for that purpose only under 
8. 386, and not under a duplicate of the warrant sent to the jailor under s. 385.—Cal. H. C.C. O., 
Wo. 1 of 9h February 1880; Wilkina, p, 3. 


Madras.—The following orders as to fines have been issued by the Madras High Court :— 

_(1) The chief ministerial officer of every Court will be held responsible that upon the reali- 
vation of a fine, to the non-payment of which a sentence of alternative imprisonment has been 
oe ee merits intimation be given to the jail authorities.—Mad. H. C. Pro., 12th March 

>; Wer, p. 12. 

For procedure whon the convict is transferred to another jail, and the fine is realized by 
the Court which passed the sentence, vide G@. 0.,19th April and 26th September 1876 ; Weir, p. 12. 

2) When a fine is imposed in addition to transportation and the whole or part of that fine 
is afterwards levied, the fact should be notified to the authorities of Port Blair.—Mad. H. C. Pro., 
12th November 1870; Weir, p. 12. 

Memoranda showing the amount of all fees, fines, and penalties levied during the month 
are to be forwarded by every magisterial officer to the District Magistrate on the last day of each 
month, and a general statement is to be prepared by him and forwarded to the Court of Session. 
A complete memorandum will then be forwarded by the Court of Session to the High OCourt.—Mad. 
H. C. Pro., 21st December 1868 and 9th February 1869. And this memorandum is not superseded by 
the following proceedings of the High Court, dated 15th December 1874.— Mad. H. C. Pro., 26t 
wheat 24th Marchand 16th August, 1875; Weir, p. 12. 

4) The following rules relate solely to fines imposed by Criminal Courts :— 

% Fines when paid shall be sent with as little delay as pos~ible to the nearest treasury : ; 

b) On the last day of each month, Magistrates of all grades shall transmit to the Sessions 
Court, and to the officer in charge of the treasury, a statement in the form prescribed in Appendix 
H, showing the amount of fines actually levied during the month. ; 

__ (c) The Sessions Court shall also, on the last day of each month, transmit a statement, in the 
like form, to the officer in charge of the treasury : ; : 

(a The returns received from the Magistrates shall be compiled in the Sessions Court into a 
consolidated statement and transmitted to the High Court under flying seal through the officer in 
charge of the District Treasury and the Accountant-General.—Vide infra, para. (5), and also H. C. 
Pro., 12th March 1879 : p 

(¢) When a sentence of fine is reversed on appeal, an order of refund in the form prescribed in 
Appendix IT shall be granted by the Court reversing the sentence : 

{4 ) When a sentence of fine is reversed on a reference to the High Court, the order of refund 
shall be granted by the Court which referred the proceedings for the orders of the High Court.— 
Mad. H. C. Pro., 15th December 1874 ; Weir, p. 18. : 

(5) The consolidated statement of fines referred to in cl. (d), supra, will be passed on to the High 
Court, atter being checked in the Accountant-General’s office, the Sessions Courts being called upon 
to explain any differences discovered between the statements and the treasury accounts 


t 
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When a fine is repaid under an order of refund, the treasury officer shall certify in the refund 
voucher, that the payment has been made after comparison with, and note on, the consolidated state- 
ment. In the absence of such certificate, the Accountant-General will not aoorre charges for refunds 
of fines.— Mad. H. C. Pro., 30th April 1878 and 15th January 1879; Weir, p. 13, 

(6) Whenever a fine or a portion thereof is awarded as compensation, only the nett amount (if 
any) of the fine, —that is to say, the amount of the fine, minus the amount awarded as compensation, 
—gshall be entered in column 4 of the monthly statement of fines. 

Column 3 shall show the amount of fine awarded as compensation, and this amount shall be re- 
tained in deposit in the revenue treasury, subject to the order of the Court awarding compensation, 
or of the Court of Appeal or Revision. 

The amount so retained shall be paid to the party entitled to it, on such party producing a 
certificate from the Court which made the award, to the effect that either the sentence and award 
have been confirmed on appeal, and that no order has been received from a Court of Revision 
modifying or reversing the order ; or that the appeal time has expired, and that no appeal has been 
preferred, and that no order has been received from a Court of Revision modifying or reversing 
the order of compensation. , 

When the original Court is unable to certify whether or not an appeal has actually been pre- 
ferred, the party entitled to the compensation may apply to the Appellate Court to certify whether 
or not any appeal has been preferred, and on such application, the appellate Court shall grant the 
required certificate.—Mad. H. C. Pro., 2nd December 1878 ; Weir, p. 14. 

(7) A sentence must impose a specific fine on each prisoner ; imposing a fine on the prisoners 
jndividually and collectively is illegal; certainty is as essential as in a sentence of imprisonment.— 
Mad. H.C. Pro., 11th November 1869; Weir, p. 14. 


Bombay.—In Bombay, when any Court recovers a fine, or any portion thereof, inflicted upon a 
prisoner who is already in jail, or who is liable to be further detained in jail in default of payment 
of that fine, such Court shall be held responsible for the immediate communication to the jailor of 
the amount of the fine so recovered. —Bom. Cir., 7th May 1881. 

Although s. 70 of the Indian Penal Code gives the power to levy a fine at any time within six 
years, neither that section nor s. 307 (386) of the Criminal Procedure Code requires that the power 
should he exercised in every case. The law is merely permissive, and not imperative. When efforts 
have been made to realize a fine by distress and sale, and when the offender has undergone the 
imprisonment awarded in default of payment of fine, the Court should exercise its discretion, 
according to the circumstances of each particular case, as to whether, after the release of the 
prisoner, any further steps should be taken towards the realization of the fine within the period 
allowed by law. If there is reason to believe that the offender was able to pay, and would not, 
preferring to undergo imprisonment, the law should be strictly enforced ; but if it appears that the 
fine was not paid for want of means, or that its realization would be ruinous to the offender or his 
san it is not desirable that further steps should be taken.—Smyth, p. 108. 

ith reference to this point, the following order, issued in the Bombay Presidency under the 
corresponding section of Act X of 1872, is of importance :— 

The attention of Sessions Judges and Magistrates is called to s. 70 of the Indian Penal Code 
and 8. 307 (386) of the Code of Criminal Procedure, and to the fact that proceedings are seldom 
taken to recover fines after the imprisonment in default has expired. If, at any time subsequent 
to the return of the original warrant and within a period of six years from the passing of the 
sentence, the fine, or any part of it, remains unpaid, and the Court which passed the sentence, from 
information gained in any way, has reason to think that any moveable property belonging to the 
offender is within its jurisdiction, it should issue a fresh warrant; for the attachment and sale of 
that property within a specified period, returnable within a certain time.—Bom. H. C. Cir., Wo. 44; 
Bombay Gazette, 1879, p. 475. 


Punjab. — In the Punjab, instructions, of which the following is a summary, have been issued 
relating to the realization of fines : see Punjab Gazette, 1879, pp. 92—99 

Fines should never be excessive with reference to the means of the offender, and the amount 
imposed should always be distinctly explained to the person sentenced. All fines are leviable by 
distress within six years, or eee the term of imprisonment of the offender, if this be more than 
six years ; but this provision of the law is permissive, and not imperative, and the Court should 
exercise its discretion as to whether, after the release of the offender, any further steps should be 
taken towards the realization of the fine, and should not proceed if it appears that the non-payment 
of the fine was owing to poverty and not to contumacy. 

Every Court should keep a separate register of nes in the vernacular in the form marked A, 
and a general register of fines should be kept at the head-quarters of each district. 

If at the time of sentence the prisoner tenders the whole or part of the fine, the amount must 
be received and a receipt given in the form marked E. If paid in full, an entry to that effect must 
be made on the file of the case. 


When fine is the only punishment imposed for a bailable offence, the offender may be allowed 
a period of grace, not exceeding fourteen days, so as to admit of his making arrangements for the 


payment of the fine. _ In default of payment, steps must be taken for imprisonment or realization, 
as the case may require. 


If the fine be not paid in full at the time of sentence or within the period of grace allowed, the 
Court posing the fine should proceed as follows :— 

(a) If the fine was imposed by a Court of Session, the Judge should, in the absence of any 

oe special directions to the contrary in the law under which the fine was 

n Sessions Courts, imposed, issue, under s. 307 (386) of the Criminal Procedure Code, 

ieee a warrant in the annexed form (Appendix B) to the Magistrate of the 

istrict for the levy of the amount due by distress and sale of the offender’s moveable property, 
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In cases in which the whole or a portion of the fine has been awarded in compensation or reward, 
this should be distinctly noted in the warrant. The Magistrate of the District to whom the warrant 
is addressed will, on receipt, cause the particulars to be entered in the proper page of the general 
fine register, and the District Registrar of Fines will then be responsible that the proper steps, as 
hereinafter provided, are taken for the realization of the fine. 
(b) If the fine was imposed by a Magistrate, and no period of grace has been allowed, & 
Ta Masixtcatan’ outta a walt separate written order should, in the absence of any special provision 
ten orde: to issue to the Polico Of law to the contrary, be prepared and signed by the Magistrate and 
to demand payment. sealed with the seal of his Court. This order should be in the annex- 
ed form (Appendix C) and should be addressed to the Court Inspector, 
or Naib Court Inspector, or other official discharging the duties of Court Inspector, where the 
Court is provided with such an official; otherwise to the officer in charge of the Police-station 
within whose limits the person sentenced resides. 


A copy of the order should also be given to the person sentenced, and he should be informed that, 
in default of voluntary payment within the period named therein, a warrant to levy the amount by 
distress will issue. The order, it will be observed, is returnable after fourteen days. If, during that 
period, the tine is paid in full to the Police, the order with an endorsement showing the date of reali- 
zation and also the date of Daymont into the treasury with the number of the treasury receipt will 
be returned forthwith to the Magistrate, who, when the offender is in prison, will at once notif 
under his hand and seal the payment to the Superintendent of the Jail. If, on the other hand, 
the fine is not paid within fourteen days, the warrant will be returned with an endorsement certi- 
RyIDE WEA has been done under it. In either case the work of the Police is finished. 

ayments certified by the Police will be entered at once in the appropriate columns of the 
Magistrate's fine register, and the certificate will be attached to the file of the case. 

Where a period of grace has been allowed, as provided in para. 8, the Magistrate should, after 
the expiry of that period, proceed at once to issue a warrant for the distress and sale of the offen- 
der’s moveable property, instead of issuing an order to the Police. 

When an order to the Police has been issued under the preceding paragraph, and a return has 
been received thereto that the fine has not been fully realized by the efforts of the Police, a warrant 
should be issued Fielden D) for the levy of the amount still due by distress and salé of tho 
offender’s moveable property. The warrant, should, except when issued by a tahsildar for execution 
in his own tahsil, or as provided by the next paragraph, be addressed to the tahsildar within whose 
jurisdiction the offender resides. Warrants for levy of fines received by the Magistrate of the District 
should also be executed through the tahsildars in the same manner as warrants issued by Magistrates. 

Warrants issued for execution in cantonments must be executed by the officers of the Canton- 
ment Magistrate’s Court. 

Formalities are to be observed in attachment, sale, and adjudicating upon objections similar to 
hs a force in the execution of civil decrees. Agricultural instruments should not ordinarily be 
attac ° 

When an objector comes forward, he should be warned of the penalties contained in s. 207 of 
the Penal Oode against a fraudulent claim to property to prevent its seizure in satisfaction of fine, 
and the objection should then be inquired into and disposed of cither by admitting the claim or 
referring the objector to a civil action if his claim seems groundless, 

The officer conducting the sale of attached property is entitled to the following commission :— 

If the sale-proceeds do not exceed Rs, 5,000, at 5 per cent. 

If the sale-proceeds exceed Rs. 5,000, at 5 per cent. on Rs. 5,000, and at 4 per cent. on the 
remainder. : 

haley realized by tahsildars are to be reported at once to the Magistrate executing the 
sontence. 

All Magistrates and officers in charge of Police-stations, tahsildars, and Superintendents of 
Jails must receive fines when tendered, and give receipts in the form marked KH. 

Fines may be paid either in the district in which the offender was sentenced, or in the 
district to which he has been transferred to undergo his imprisonment. Precise directions are 
given as to how sums received by judicial officers and the Police in payment of fines are to be 
disposed of. 

Directions are also given as to the observance of the orders of the account department, the 
duties of the District Registrar of Fines, the returns to be submitted to the Sessions Judge, and the 
duties of Superintendents of Jails on receiving intimation of the payment of fines. 

A careful observance of the foregoing directions will result in the following checks :— 
‘ I. heed fine imposed by Oourts exercising jurisdiction in the district will be entered in the 
ne register. 

II. When the fine has been paid into Court, the fact will appear in the proper register under 
the hand of the Judge or Magistrate, and on the file of the case. 

III. When the Police have realized a fine in whole or in part, a certificate of what has been 
done will be with the record, and the amount realized will appear in the fine register. 

V. When the Police have not realized the fine, this fact will appear from the record, and the 
pobesanent proceedings of the tahsildar will show what steps have beon taken, for forcible levy. 
. Each realization will be checked by the District Registrar of Fines. 

VI. The realization of each Court will be checked and certified once a month by the presiding 
siilaas a the Court, or in the case of fines imposed by the Sessions Court, by the Magistrate of the 

strict. ; 

Vit. An inspection of the district register of fines will always at once show every stage of each 
transaction, and if thought proper, quarterly, half-yearly or annual audits can be held of the whole 
fine transactions of the period by. comparing each entry of the register with the record of the case 
and the credit in the treasury. The officer in charge of the fine department should occasionally tets 
the correctness of the entries in the district fine register by comparing some of them with the records 
of the cases to which they relate and with the credits in the treasury. 
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387. Such warrant may be executed within the local limits of the juris- 
diction of such Court, and it shall authorize the distress 
of such war- and sale of any such property without such limits, when 
endorsed by the District Magistrate or Chief Presidency 

Magistrate within the local limits of whose jurisdiction such property is found. 


See notes to preceding section. 


388. When an offender has been sentenced to fine only, and to imprison- 

ment in default of payment of the fine, and the Court 

Suspension of exe- issues a warrant under section 386, it may suspend the 

°*" execution of the sentence of imprisonment and may re- 

lease the offender on his executing a bond, with or with- 

out sureties, as the Court thinks fit, conditioned for his appearance before such 

Court on the day appointed for the return to such warrant, such day not being 

more than fifteen days from the time of executing the bond ; and in the event of 

the fine not having been realized, the Court may direct the sentence of imprison- 
ment to be carried into execution at once. 


Under this section, the Court, in a case where an offender has been sentenced to fine only, and 
to imprisonment in default of payment of fine, has power to suspend the execution of the sentence 
of imprisonment and release him on his furnishing security. In the event of the fine not being paid, 
a pea may direct the sentence of imprisonment to be carried into effect. The provisions of the 
section are new. 


Form of Process, Sentence and Order.—(a) In every sentence or order made by a Criminal Court 
the jurisdiction of the Judge or Magistrate making it should distinctly appear on the face thereof, 

(b) In every process and every sentence or order (of whatever description) issued by a Judicial] 
Officer, for whatever purpose it may be issued or made, the name of the District and of the Court 
from which the same is issued, and also the name and powers of the officer issuing or making it, 
shall be clearly set out in such manner that it may be easily read. 

(c) Judicial Officers shall in all cases take care to sign their names distinctly and legibly.— 
CO. O., No. 4 of 13th March 1876; Wilkins, p. 119. 

(d) At the request of the Government of Bengal, all Judicial Officers are reminded that, in 
the case of all documents which are required by law to be signed, the impression of a stamp bear- 
ing the officer's name is insufficient and illegal.—C. 0., No. 8 of 18th August 1882; Wilkins, p. 119, 
See Subramanya v. Queen, I. L. R. 6 Mad. ~~ 


Section 69 of the Penal Code provides :— 
If, before the expiration of the term of imprisonment fixed in default of payment, such a pro- 
rtion of the fine be paid or levied that the term of imprisonment suffered in default of payment 
is not less than proportional to the part of the fine still unpaid, the imprisonment shall terminate. 


a a 


Illustration. 


A is sentenced to a fine of one hundred rupees, and to four months’ imprisonment in default of 
payment. Here, if seventy-five rupees of the fine be paid or levied before the expiration of one 
month of the imprisonment, A will be eucharged as soon as the first month has expired. If 
seventy-five rupees be paid or levied at the time of the expiration of the first month, or at any later 
time while A continues in imprisonment, A will be immediately discharged. If fifty rupees of 
the fine be paid or levied before the expiration of two months of the imprisonment, A will dis- 
charged as soon as the two months are completed. If fifty rupees be paid or levied at the time 
of the expiration of those two months, or at any later time while A continues in imprisonment, A 
will be immediately discharged. 


889. Every warrant for the execution of any sentence may be issued 

Who may issue war- either by the Judge or Magistrate who passed the sen- 
rant. tence or by his successor in office. 
See Chunder Coomar Mitier v. Modhoosoodun Dey, 9 W. R. Cr. 50. 


390. When the accused is sentenced to whippiny 
only, the sentence shall be executed at such place anc 
time as the Court may direct. 


ost, & wentence of whipping must not be imposed unless the offender isin a fit 
under s. 393 cannot be inflicted by instalments. 


Hxecution of sentence 
of whipping only. 


L, 
state of health, and 








* When the law empowers Magistrates of a particular de to do a particular act or make a 
certain crder, it should always appear on the proceedings that the Ma ‘strate making the order or 
doing the act isa Magistrate who bad jurisdiction to do it. —(22 W.R., Or. R. 30.) . 
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Sentences of whipping as a sole punishment in the North-Western Provinces ordered by any 
Magistrate, are to be carried out, at the Court-house of the Magistrate of the District, in the pre- 
sence of the Magistrate or medical officer at a fixed time at the close of each day. The flogging is 
to be inflicted with as much privacy as may be practicable.—N.-W. P. Gazette, 1878, p. 718. 

Section 1 of Act VI of 1864 (the MW eipeing Act) directs that, in addition to the punishments 
described in s. 53 of the Penal Code, offenders are also liable to whipping under the provisions of 
the said Oode, and it has been declared under the authority vested in the Lieutenant-Governor by 
8. 392 of Act X of 1882, that this punishment ‘“‘ shall, in the case of an adult, be inflicted on the 
breach with a ratan* not exceeding half an inch in diameter.” The Government further enjoins 
that ‘‘ on all occasions precautions should be taken to prevent the blows from falling on any other 
part of the person.”—Cal. H. C. C. O., No. 2 of 8th April 1864; Wilkins, p. 148. 


The following rules are in force in the Punjab :— 
The triangle should be boarded on the side next the offender, so as to prevent the possibility of 
the ratan curling round and touching the front or any other part of his person. 
The punishment is never to be inflicted in public, or in front of the cutcherry, but always with- 
in some walled enclosure, either the jail, lock-up, treasury or any other convenient place, and in 
resence of a Magistrate, and, when practicable, of a medical officer. Superintendents of Jails 
ave been invested by the Local Government with powers of a Magistrate of the third class with a 
view to sentences of whipping being executed in their presence.—Smyth, p. 115. 


391.° When the accused is sentenced to whipping in addition to impris- 
onment in a case which is subject to appeal, the whip- 
ping shall not be inflicted until fifteen days from the date 
tion toimprisonment, of the sentence, or, if an appeal be made within that 
time, until the sentence is confirmed by the Appellate 
Court: but the whipping shall be inflicted as soon as practicable after the expiry 
of the fifteen days, or, in case of an appeal, as soon as practicable after the receipt 
of the order of the Appellate Court confirming the sentence. 
The whipping shall be inflicted in the presence of the officer in charge of the 
jail, unless the Judge or Magistrate orders it to be inflicted in his own presence. 


The following rule is in force in Bombay :— 

In returns to writs in cases wherein the punishment of whipping has been awarded in addition 
to imprisonment, it should be certified whether the whipping has been actually inflicted.—Bombay 
Gazette, 1879, pp. 471, 475. 

When a sentence has been carried into effect in the presence of the Magistrate who pasmed it, 
it is the duty of the Magistrate to record the fact.—Mad. H. C. Pro., 15th July 1864; Weir, p. 47. 

In the Punjab, all Superintendents of Jails are invested with the powers of a Magistrate of the 
ae a with a view to sentences of whipping being executed in their presence.— Punjab Gazette, 

» P. 0. 


392. In the case of a person of, or over sixteen years of age, whipping 
shall be inflicted with a light ratan not less than ieee 
inch in diameter, in such mode, and on such part of the 
person, as the Local Government directs ; and, in the 
case of a person under sixteen years of age, it shall be inflicted in the way of 
school-discipline with a light ratan. 
Limit of number of | In no case shall such punishment exceed thirty 
stripes. stripes. 
See note to s. 390, supra. 


Section 5 of the Whipping Act (VI of 1864) provides, that any juvenile offender who commits 
an offence which is not by the Penal Code punishable with death, may, whether for a first or any 
other offence, be punished with whipping in lieu of any other punishment to which he may be for 
such offence liable under that Code. 

By the term ‘‘ juvenile offender,” in s. 5 of the Whipping Act,tis meant an offender under 16 years 
of age.—Zmp. v. Din Ali, I. L. R., 6 All. 482; see Reg. v. Muhammad Ali, 9 Bom. H. C. R. Or. 9. 


Mode of inflicting 
punishment, 


Not to be executed by 393. No sentence of whipping shall be executed 
instalments. by instalments ; and none of the following persons shall 
promEtions: be punishable with whipping (namely) :— 


(a) females ; 

(6) males sentenced to death, or to transportation, or to penal servitude, or 
to imprisonment for more than five years; 
) c) males whom the Court considers to be more than forty-five years of age, 


RR RI a EEE TIE TLES, 


* Circular of the Government of Bengal to all Commissioners, No, 1329, dated 29th February 1864, 
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394. The punishment of whipping shall not be inflicted unless a medical 
Whipping not to be fiicer, if present, certifies, or, if there is not a medical 
inflicted if offender not officer present, unless it appears to the Magistrate or 
de AE erate or penrtm: officer present, that the offender is in a fit state of health 
to undergo such punishment. 

If, during the execution of a sentence of whipping, a medical officer certi- 
fies, or it appears to the Magistrate or officer present, 
that the offender is not in a fit state of health to under- 
go the remainder of the sentence, the whipping shall be finally stopped. 


Stay of execution. 


395. in any case in which, under section 394, a sentence of whippin 
Procedure if punish- 18, wholly or partially, prevented from being sqsnntel 
ment cannot be inflicted the offender shall be kept in custody till the Court which 
under section 894. passed the sentence can revise it ; and the said Court 
may, at its discretion, either remit such sentence, or sentence the offender, in 
lieu of whipping or in lieu of so much of the sentence of whipping as was not 
executed, to imprisonment for any term not exceeding twelve months, which may 
be in addition to any other Sanihineut to which he may have been sentenced for 
the same offence. 
Nothing in this section shall be deemed to authorize any Court to inflict 
imprisonment for a term exceeding that to which the accused is liable by law, 
or that which the said Court is competent to inflict. 


The former Code did not specify any term for which imprisonment might be awarded in lieu 
of whipping, or of so much of the sentence of whipping as was not carried out. 


The word “‘ imprisonment” in these sections means a substantive sentence of imprisonment and 
the Court has no ee under the section to revise its sentence of whipping by inflicting a fine— 
Emp. v. Sheodin, I. L. R. 11 All. 308. 

396. When sentence is passed under this Code on an escaped convict, 

such sentence, if of death, fine or whipping, shall, sub- 

Degen eee ject to the provisions hereinbefore contained: take effect 

immediately, and if of imprisonment, penal servitude or 

transportation, shall take effect according to the following rules, that is to say:— 

f the new sentence is severer in its quality than the sentence which such 

convict was undergoing when he escaped, the new sentence shall take effect im- 
mediately. 

When the new sentence is not severer in its quality than the sentence the 
convict was undergoing when he escaped, the new sentence shall take effect 
after he has suffered imprisonment, penal servitude or transportation, as the case 
may be, for a further period equal to that which, at the time of his escape, re- 
mained unexpired of his former sentence. 

EXXPLANATION.—F or the purposes of this section— 

(a) a sentence of transportation or penal servitude shall be deemed severer 
than a sentence of imprisonment ; 

(b) a sentence of imprisonment with solitary confinement shall be deemed 
severer than a sentence of the same description of imprisonment without solitary 
confinement ; and 

(c) a sentence of rigorous imprisonment shall be deemed severer than a 
sentence of simple imprisonment with or without solitary confinement. 

See 8. 224 of the Penal Oode as to punishments for escape or attempt to escape. 


397. When a person already undergoing a sentence of imprisonment, 
Sentence on offender Penal servitude or transportation is sentenced to impri- 
already sentenced for sonment, penal servitude or transportation, such im- 
enother-omenve: prisonment, penal servitude or transportation shall 
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commence at the expiration of the imprisonment, penal servitude or trazisporta- 
tion to which he has been previously sentenced : 


Provided that if he is undergoing a sentence of imprisonment, and the 
sentence on such subsequent conviction be one of transportation, the Court may, 
in its discretion, direct that the latter sentence shall commence immediately, or 
at the expiration of the imprisonment to which he has been previously sentenced. 


In a case of several offences under one section of the Penal Code, the proper way is to try the 
accused (under separate charges) for each of the several distinct offences under the section which 
have been clearly proved against him. On conviction on each of these separate charges, a separate 
sentence on each conviction should be passed, with a direction under this section that such shall 
take effect on the expiry of the next prior sentence.—Reg. v. Sobrai Gowallah, 20 W. R. Cr. 70. 


The section specially fixes the time from which the subsequent sentence shall commence. Sen- 
tences of imprisonment in other cases pune to commence from the time of their being passed.— 
In re Krishnanund Bhuttacharjee, 3 B. L. R. Ap. Cr. 50. 


When a prisoner has been committed to jail under two separate warrants, the sentence in the 
one to take effect from the expiry of the sentence in the other; the date of such second sentence 
shall, in the event of the first sentence being remitted on appeal, be presumed to take effect from 
the date on which he was committed to jail under the first or original sentence.—C. 0., No. 1 of 
9th January 1882 ; Wilkins, p. 120. 


3898. (1) Nothing in section 396 or section 397 shall be held to excuse 
Saving as to sections any person from any part of the punishment to which 
396 and 897. he is liable upon his former or subsequent conviction. 


(2) When an award of imprisonment in default of payment of fine is 
annexed to a substantive sentence of imprisonment or to a sentence of transpor- 
tation or penal {servitude for an offence punishable with imprisonment and the 
person undergoing the sentence is after its execution to undergo a further sub- 
stantive sentence or further substantive sentences of imprisonment, transportation 
or penal servitude, effect shall not be given to the award of imprisonment 
in default of payment of the fine until the person has undergone the further 
sentence or sentences.—| Act X of 1886, s. 10.] 


399. When any person under the age of sixteen years is sentenced by 
Confinement of youth- ®ny Criminal Court to imprisonment for any offence, 
ful offenders in reform- the Court may direct that such person, instead of being 
atories. imprisoned in a criminal jail, shall be confined in any 


reformatory established by the Local Government as a fit place for confinement, 
in which there are means of suitable discipline and of training in some branch 
of useful industry, or which is kept by a person willing to obey such rules as 
the Local Government prescribes with regard to the discipline and training of 
persons confined therein. 

All persons confined under this section shall be subject to the rules so 
prescribed. 


This section is a general section which empowers any Oriminal Court to send any sentenced per- 
son (of either sex) under 16 years of age to a igdidderaiaiy | under the Reformatory Schools Act (V of 
1876) which is a special Act dealing with Reformatory Schools for male youthful offenders. First 
class Magistrates and not Magistrates of a lower grade have power to send youthful offenders to a 
reformatory. A Full Bench in Madras has held that an order by a second class Magistrate careching 
A per W be sent to a reformatory under s. 399 of the Code is illegal.— Emp. v. Madasami, I. L. Rv 1 

ad. 94, 


The following provisions of Act V of 1876 should be noted :— 


Whenever any youthful offender is sentenced to transportation or imprisonment, and is in the 
judgment of the Court by which he is sentenced (a) under the age of sixteen years and (b) a proper 
poor to be an inmate of a Reformatory School, the Court may direct that, instead of undergoin 

is sentence, he shall be sent to a Reformatory School, and be there detained for a period whic 
shall be not less than two years and not more than seven years, and which shall be in conformity 
with any rules made under section twenty-two and for the time being in force. The powers so con- 
ferred on the Court shall be exercised only by (a) the High Oourt; (b) the Court of Session; (c) a 
Magistrate of the first class ; and (d) a Magistrate of Police or Presidency Magistrate in the towns 
of Calcutta, Madras and Bombay.—S. 7. 
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Whenever any youthful offender under the age of sixteen years has been or shall be sentenced 
to imprisonment, the officer in charge of the jail in which such offender is confined may bring him 
before the Magistrate within whose jurisdiction such jail is situate; and the Magistrate, if he 
thinks the offender (a) under the age of sixteen years and (0) a proper person to be an inmate of 
% ge eat Mis gar may direct him to be sent to a Reformatory School, and to be there detained 
for a period which shall be not less than two and not more than seven years, and which shall be in 
conformity with any rules made under section twenty-two and for the time being in force. In this 
section, “‘ Magistrate” means in the towns of Oalcutta, Madras and Bombay, a Magistrate of 
Police or Presidency Magistrate, and elsewhere a Magistrate of the first class.—S. 8. 

Every you offender so directed by a Court or say ata to be sent to a Reformatory 
School shall be sent to such Reformatory School as the Local Government may from time to time 
appoint for the reception of youthful offenders so dealt with by such Court or Magistrate.—S. 9. 


For the form of warrant for detention in a Reformatory in force in Bengal, see Cal. H. C. 0. 9., 
No. 6 of 29th June 1878; Wilkins, p. 76. 


The part of the Poona City Jail set apart for the confinement of juvenile offenders was declared 
to be a Reformatory under s, 318 of Act X of 1872.—Bombay Gazette, 1873, p. 98. 


400. When a sentence has been fully executed, the officer executing it 
Return of warrant Shall return the warrant to the Court from which it 
on execution of sen- issued, with an endorsement under his hand certifying 
ence. the manner in which the sentence has been executed. 
Return of Warrants.—Every warrant should, after the execution of the sentence, be returned 


to the Court by which it was issued, with an endorsement certifying the manner in which such 
sentence has been carried into execution. 


In the case of a sentence, both for corporal punishment and imprisonment, the execution of 
the former part of the sentence should be endorsed on the warrant at the time of inflicting the 
punishment ; but as the warrantin this case cannot be considered to be completely executed until the 
prisoner has undergone the sentence of imprisonment passed upon him, the officer in charge of the jail 
should retain the warrant until the expiration of the term of imprisonment, or, if the prisoner dies 
during the course of such term, return it with an endorsement to this effect.—Cal. H. C. C. O., 
Wo. 34 of 19th June 1804; Wilkins, p. 120. 


The following rules are in force in Bombay :— 

On the receipt of a writ from the High Court, the date of receipt shall be at once endorsed there- 
on; and when the return is made, the reason shall be stated for any delay that may have occurred 
beyond the period prescribed for the return. 

In the event of the absence of a Sessions Judge from a district where there is not an Assistant 
Sessions Judge, the officer who, under the provisions of s. 35 of Act XIV of 1869, assumes charge 
of the District Court, shall take charge of the current duties of the Sessions Judge, in so far that 
he shall transmit writs of the High Court to the Magistrates, forward proceedings in cases called 
for by the High Court, submit the usual criminal returns, and receive appeals, petitions, and com- 
mnitted cases. 

It is necessary that returns should be made to all writs issuing from the High Court. The return 
shall be made in the form of an endorsement on the Court certifying its execution, or the reasons 
which may have prevented its execution.—Bombay Gazette, 1879, pp. 471, 475. 


CHAPTER XXIX. 


Or SUSPENSIONS, REMISSIONS AND CoMMUTATIONS oF SENTENCES. 


401. When any person has been sentenced to punishment for an offence, 
Power to suspend or the Governor-General in Council, or the Local Govern- 
remit sentences. ment, may at any time without conditions, or upon any 
condition which the person sentenced accepts, suspend the execution of his 
sentence, or remit the whole or any part a the punishment to which he has 
been sentenced. 


Whenever an application is made to the Governor-General in Council or the 
Local Government for the suspension or remission of a sentence, the Governor- 
General in Council or the Local Government, as the case may be, may require 
the presiding Judge of the Court before or by which the conviction was had or 
confirmed to state his opinion as to whether the application should be granted or 
refused, together with his reasons for such opinion. 
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“If any condition on which a sentence has been suspended or omitted is, in 
the opinion of the Governor-General in Council or of the Local Government, as 
the case may be, not fulfilled, the Governor-General in Council or the Local 
Government may cancel the suspension or remission, and thereupon the person 
in whose favour the sentence has been suspended or remitted may, if at large be 
arrested by any Police-officer without warrant and remanded to undergo the un- 
expired portion of the sentence. The condition on which a sentence is suspended 
or remitted uncer this section may be one to be fulfilled by the person in whose 
favour the sentence is suspended or remitted or one independent of his will.”— 
{Act X of 1886, s. 11.] 


Nothing herein contained shall be deemed to interfere with the right of Her 
Majesty to grant pardons, reprieves, respites or remissions of punishment. 
The third and fourth paragraphs have been substituted by Act X of 1886, s. 11, for the third 
paragraph of the section as it orginally stood. 
lease-orders not to be Telegraphed to Jails.—Judicial officers are prohibited from sendin by 


yf orders to officers in charge of jails for the release of prisoners in their custody.—Cal. 
©. O., No. 27 of 2th July 1878; Wilkins, p. 122. 


402. The Governor-General in Council, or the Local Government, may, 
Powertocommute without the consent of the person sentenced, commute 
punishment. any one of the following sentences for any other men- 
tioned after it :— 
death, transportation, penal servitude, rigorous imprisonment for a term not 
exceeding that to which he might have been sentenced, simple imprisonment for 
a like term, fine. 


Act X of 1872, s. 322; see also ss. 54 and 55 of the Penal Code. After the words ‘ rigorous im- 
risonment,’ the words ‘ for a term not exceeding that to which he might have been sentenced ’ have 
een added; and after the words ‘simple imprisonment,’ the words ‘for a like term’ have been 

added. The reason for this alteration was that, under s. 322 of Act X of 1872, it was supposed that 
the Government had the power to commute a sentence of pene for instance, to a sentence 
of imprisonment exceeding that for which the offender was liable under the law under which he was 
convicted. 

The following rule is in force in the Punjab :— 

When a Sessions Judge or Magistrate passing sentence sends up a case to Government for re- 
mission or commutation of punishment under s. 322 (402) of the Code of Criminal Procedure, he 
should submit the application with his proceedings through the Chief Court, otherwise the Court 
may hear in anpen a case in which Government has remitted or commuted the punishment without 
knowing of such remission or commutation.—Smyth, p. 117. ; ‘ 

Under s. 23 of the Prisoners Act, V of 1871, the Governor-General in Council may grant to any 
convict sentenced to be kept in penal servitude a license to be at large within British India or in 
such part thereof as in such license is expressed, and upon such conditions as to the Governor-General 
in Council may seem fit. The Governor - General in Council may at any time revoke or alter such 
license. See ss. 24 and 25 of the same Act. 


CHAPTER XXX. 
Or Previous ACQUITTALS OR CONVICTIONS. 


403. <A person who has once been tried by a Court of competent juris- 
Person once convicted Aiction for an offence convicted or acquitted of such 
or acquitted not to be offence shall, while such conviction or acquittal remains 
tried for same offence. in force, not be liable to be tried again for the same 
offence, nor on the same facts for any other offence for which a different charge 
from the one made against him might have been made under section 286, or for 
which he might have been convicted under section 237. 
A person acquitted or convicted of any offence may be afterwards tried for 
any distinct offence for which a separate shai might have been made against 
him on the former trial under section 235, paragraph one. 
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A person convicted of any offence constituted by any act causing conse- 
quences which, together with such act, constituted a different offence from that of 
which he was convicted, may be afterwards tried for such last-mentioned offence, 
if the consequences had not happened, or were not known to the Court to have 
happened, at the time when he was convicted. 

A person acquitted or convicted of any offence constituted by any acts may, 
notwithstanding such acquittal or conviction, be subsequently charged with, and 
tried for, any other offence constituted by the same acts which he may have com- 
mitted, if the Court by which he was first tried was not competent to try the 
offence with which he is subsequently charged. 


ExpLaNnaTion.—The dismissal of a complaint, the stopping of proceedings 
under section 249, the discharge of the accused, or any entry made upon a charge 
under section 273, is not an acquittal for the purposes of this section. 


Illustrations. 


(a) A is tried upon a ohare of theft as a servant and acquitted. He cannot afterwards, while 
the acquittal remains in force, be charged with theft as a servant, or, upon the same facts, with theft 
simply, or with criminal breach of trust. 

_  (b) Ais tried upon a charge of murder and acquitted. There is no charge of robbery ; but 
it appears from the facts that A committed robbery at the time when the murder was committed ; he 
may afterwards be charged with, and tried for, robbery. 

(c) A is tried for causing grievous hurt and convicted. The person injured afterwards dies. A: 
may be tried again for culpable homicide. ; 

(da) Ais charged before the Court of Session and convicted of the culpable homicide of B. 
A may not afterwards be tried on the same facts for the murder of B. 

(¢) Ais charged by a Magistrate of the first class with, and convicted by him of, voluntarily 
causing hurt to B. A may not a afterwards be tried for voluntarily causing grievous hurt to B on 
the same facts, unless the case comes within paragraph three of this section. 

(f) Ais charged by a Magistrate of the second class with, and convicted by him of, theft of 
Bropeny rom the person of B. A may be subsequently charged with, and tried for, robbery on the 
same facts. 

(g) A, B, and CO are charged by a Magistrate of the first class with, and convicted by him of, 
robbing D. A, B, and C may afterwards be charged with, and tried for, dacoity on the same facts. 
(See Verankutti v. Chiyamu, I. L. R. 7 Mad. 557.) 


The acquittal or conviction in order to amount to an effectual defence to the charge, must be by 
a Oourt of competent jurisdiction. See s. 203, supra. 

A Magistrate may dismiss a complaint if, after examining the complainant and cues the 
result of the investigation under s. 509, supra, there is in his judgment no sufficient ground for 
Beene (s. 203, supra), or, in inquiries into cases triable by Courts of Session or High Court, 

ischarge an accused if, after taking evidence under s. 208, paras. 1 and 2, and examining the accused, 
he finds there are not sufficient grounds for committing him for trial.—S. 209. 
here a conviction has been had on one or more of several charges, the withdrawal of the re- 
maining charges under s. 240 has the effect of an acquittal on such charges unless the conviction 
be set aside (s. 240). See Luchi Beharav. Nityanund Dass, 19 W. R. Cr. 55. Under s. 247, if a 
summons has been issued on complaint, and upon the day appointed for the appearance of the ac- 
cused, or on any day subsequent thereto to which the hearing may be adjourned, the complainant 
does not appear, the Magistrate shall acquit the accused unless he thinks proper fo adjourn the 
case; and under s. 248, if a complainant at any time before a final order is passed in a summons- 
case satisfies the Magistrate that there are good grounds for withdrawing his complaint, the Magis- 
trate may permit him to withdraw the same, and shall thereupon acquit the accused. 

In trials before a jury where the jury is discharged under s. 305, and the Judge does not consi- 
der the accused should be re-tried, he may make an entry to that effect, and such entry operates as 
an acquittal.—S, 308, supra. 


Any public prosecutor appointed by the Governor-General in Council or the Local Government 
may, with the consent of the Court in cases tried by jury before the return of the verdict, and in 
other cases before the judgment is pronounced, withdraw from the prosecution, and upon such 
withdrawal, (a) if it is made before a charge has been framed, the accused shall bo discharged, (b) 
if it is made after a charge has been framed or when under this Code no charge is required, he shall 
be acquitted.—S. 494, post. 


As to the effect of the Advocate-General withdrawing from the prosecution, see s. 333, supra 
and s, 146 of Act X of 1875, quoted in the note tos, 194, supra. It is to be observed that s. 1 of 
rey Who a not, so far as it relates to informations by the Advocate-General, been repealed.— 

ched. » post. 


The composition of an offence under s. 345 has the effect of an acquittal. A discharge under 
8, 253 does not amount to an acquittal. A dismissal of a complaint after a charge has been framed 
gmounts to an acquittal (In re Jadubar Mookerjee, 5 CO. L. R. 359) ; but where a charge has been 
drawn up, the Magistrate ought to record an acquittal (s. 220, supra). In the case of Emp. v. 
Gurdu, 1. L. R. 3 All, 129, where a Magistrate tried and acquitted a person accused of theft without 
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preparing in writing a charge against him, it was held by PEARSON, J., that the omission did not in- 
validate the order of acquittal and render the order equivalent merely to an order of discharge. 


To render a former acquittal or conviction a defence on a second trial, the offence must be the 
same.—Queen v. Dwarkanath Dutt, 7 W. B. Cr. 15: Kaptan v. Smith, 7 B. L. R. Appx. 25: (8S. C.) 
16 W. R. Cr. 3. See Sarwar v. Emp., Punj. Rec., 1884, p. 52. 

_ _ Where a prisoner is released by the Court of Sessions on the ground that the proceedings had 
in his case were illegal and irregular, there is no bar to his being subsequently tried and convicted 
of the same offence.—Queen v. Wahed Ali, 13 W. R. Cr. 42. 


A Court before which a second trial is held has noening to do with the evidence given in the 
former trial, except for the purpose of ascertaining whether the offence in the two trials is the same. 
— Queen v. Dwarkanath Dutt, 7 W. R. Cr. 15: Queen v. Mussamut Itwarya, 22 W. R. Cr. 14 


A penn who has been tried for the offence of assault under s. 352 of the Penal Code, and dis- 
charged, cannot again on the same complaint be tried for causing hurt.— Kaptan v. Smith, 7 B. L. R. 
Appx. 25: (8S. C.)16 W. R. Or. 3: see Queen v. Dwarkanath Dutt, 7. W. R. Cr. Rul. 15. 


The distinction between an acquittal and a discharge shown in as. 215 and 220 i 253 (para. 1) 
and s, 258] holds good in all warrant-cases tried summarily, the only difference being that, under the 
ordinary procedure, the charge must be prepared in writing, and under summary procedure must be 
made verbally. A discharge in summary trial no more bars the revival of a prosecution for the same 
offence than it does in a case conducted under the rules of ordinary procedure.—Smyth, p. 101. 


In the case of Verankutti v. Chiyamu, I. L. R. 7 Mad. 557, upon a charge of dacoity, the 
Magistrate having split up the charge, convicted the accused of rioting, using criminal force, and 
misappropriating the property of a deceased person. On appeal, the Sessions Court reversed the 
conviction, holding that the offence, if any, was dacoity. Thereupon a fresh complaint of dacoity 
was lodged, based upon the same facts before another Magistrate. It was held, having regard to 
cl. 4 and Illustration (g) to this section, that the judgment of the Sessions Court was a bar to 
further proceedings. 

In a subsequent case, however, where E, being charged with theft and mischief in respect of 
certain branches of a tree, was tried by a Subordinate Magistrate on the charge of mischief, and 
acquitted on the ground that, as against the complainant, E had title to the tree, on the application 
of the complainant the District Magistrate directed further inquiry to be made, and on a reference 
to the Court of Session, the Sessions Judge held that, as no inquiry into the charge of theft had 
been had, the order was legal. The High Court held that the District Magistrate had no power to 
pass the order, and that a trial on the charge of theft was barred by this section of the Code.— 
Emp. v. Hrramreddi, I. L. R. 8 Mad. 296. 


There can be no acquittal unless the Court before which the accused is tried has jurisdiction.— 
Rami Reddiv. Sheshu Reddi, I, L. R. 3 Mad. 48. Where an offence is tried without jurisdiction, 
the proceedings are void under s. 530, post, and the offender, if acquitted, is liable to be re-tried 
under this section. It is not necessary for the High Court to upset the acquittal before the re-trial 
can be had.—Emp v. Hussein Garbu, I. L. R.8 Bom. 307. If the Court has jurisdiction, there 
can be no re-trial, unless the acquittal has been set aside by the High Court on appeal by the Local 
Government.—Emp. v. Gustadji Burjorji, I. L. R. 10 Bom. 181. 


PART VII. 


OF APPEAL, REFERENCE AND REVISION. 


CHAPTER XXXII. 
Or APPEALS. 


404. No appeal shall lie from any judgment or order of a Criminal Court 
Unless otherwise pro. except as provided for by this Code or by any other law 
vided, no appealtolie. for the time being in force. 


See s. 537, infra. 

Limitation.—Under the Limitation Act, XV of 1877, an appeal from a sentence of death by a 
Sessions Judge must be presented within seven days from the date of the sentence (Sched. II, Art. 
150); from a judgment of acquittal, six months from the date of the judgment appealed against 
(Schd. II, Art. 157). See Emp. v. Jyadullu, I. L. R.2 Cal. 436. An appeal to any other Court 
than a High Court must be presented within thirty days from the date of the sentence or order 
appealed against (Sched. II, Art. 154) ; and, except in cases provided for by Arts. 150 and 157, sixty 
days from the sentence or order appealed against. If the period of limitation prescribed for any 
appeal expires on aday when the Coiitt is closed, it may be severe on the day that the Court 
re-opens. And any appeal may be admitted after the period of limitation expires, when the appellant 
satisfies the Court that he had sufficient cause for not presenting the appeal within such period.— 
Act XV of 1877, s. 5. In computing the period of limitation prescribed for an appeal, the day from 
which such period is to be Reeicone , theday on which the judgment complained of was pronounced, 
and the time requisite for obtaining a copy of the sentence or order appealed against are to be 
excluded,—ZI0., 8. 12. See Ghamman, Punj, Rec., 1888, p. 9. 
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a-wrsnts—For the purposes of the Indian Limitation Act, appeals and applications to the 

Special Court shall be deemed to be respectively appeals and applications to a High Court under the 
ode of Criminal Procedure.—Act XI of 1889, 3. 71. 

The High Court cannot, in the exercise of its powers of extraordinary jurisdiction in criminal 
matters, interfere unless all other remedies provided by law have been prev one exhausted. 
Thus, persons convicted by a Magistrate who have a right of appeal to the Sessions Oourt, cannot 
move the High Court under cl. 15 of the Charter without having first exercised that right of 
appeal.—Per AINSLIE and MCDONELL, JJ., Dhenonath Ghattack v. Rajcoomar Singh, I. L. R. 
3 Cal, 573. See also Jn re Poona Churn Pal, I. L. R. 7 Cal. 447. 

In the High Court under the Letters Patent where two Judges sitting on appeal differ, the 
opinion of the Senior Judge must prevail under s. 36 of the Letters Patent.—Qusen v. Kazim Tha- 
koor, 2B. L. R. (F. B.) 25. 

The High Court has no power either by ber Piel appeal or revision to interfere with a sentence 
passed by the Superintendent of Tributary Mehals when exercising jurisdiction over offences 
committed in Mohurbunj, a place not situated within the limits of British India.—k£mp. v. 
Hurrokole, I. L. R. 9 Cal. 288: or in thetributory Mehal of Kheonjur.—In re Bichitranund Dass, 
I. L. R. 16 Cal. 667. See Emp. v. Keshub Mahajan, I. L. R. 8 Cal. 985: and Hursee Mahaputro v. 
Dinubhundu Patro, I. L. R. 7 Cal. 523. 

Section 27 of the Letters Patent makes the High Court a ‘‘ Court of Appeal from the Criminal 
Courts of the Bengal Division of the Presidency of Fort William and from all other Courts subject 
to its superintendence, ” and s. 28 makes it ‘‘a Court of Reference and Revision from the Criminal 
Courts subject to its Appellate jurisdiction,” and in the case just quoted, the High Court held the 
words ‘‘ Criminal Courts” to mean Courts established in and for British India. 

A petition of appeal in Madras may be presented by any person authorized by the appellant to 
present it.—In re Subba Aitala, I. L. R. 1. Mad. 304; Weir, p. 3. Sees. 419. 


In cases in which the law allows no appeal, the High Court as a Court of Revision will not, 
except on very exceptional grounds, exercise the powers of an Appellate Court; but where such 
exceptional grounds exist, as where the conviction is not in any degree supported by the evidence, 
the High Court will exercise its discretion under s. 439, infra, and reverse the conviction and 
sentence.—Emp. v. Sheikh Saheb Badrudin, I. L. R. 8 Bom. 197. 


___Im the case of Queen v. Chandra Jogi, 9 B. L. R. 6, it was held that a Judge of the High Court, 
sitting alone on the Appellate Side of the High Court, had power to hear and dispose of appeals in 
Siig roa See the question discussed in the case of Abdul Sobhan, I. L. R. 8 Cal. 63, 
pp. Sree ° 


405. Any person whose application under section 89, for the delivery of 
appeal trod Grdee ine: poy or the proceeds of the sale thereof has been 
jecting application for rejected by any Court, may appeal to the Court to 
pitiless of attached = which appeals ordinarily lie from the sentences of the 
Pore former Court. 


See In re Michell, 1. C. L. R. 339. 
Section 89, supra, deals with the restoration of attached property. 


406. Any person required by a Magistrate other than the District Magis- 

Appeal from order re- trate or a Presidency Magistrate to give security for 

quiring security for good behaviour under section 118, may appeal to the 
good behaviour, District Magistrate. 


No appeal lies from an order passed by a District Judge under s. 123, and, on reference by the 
strate, confirmed by the Sessions Judge, requiring a person to be detained in prison until he 
al Eevee aeatian d or gis Boor bepaviegr ee Khanv. Emp., 1. L.R. 9 Cal. 878. The 
order is not a conviction on a trial by a Sessions Judge (s. 410), nor a sent f j 2 
ject to the confirmation of the Sessions Judge [s. 408 (a). M pe ee One Drae erate 


407. Any person convicted on a trial held by any Magistrate of the 

Appeal from sentence second or third class, or any person sentenced under 

of Magistrate of the section 349 by a Sub-divisional Magistrate of the second 
second or third class. class, may appeal to the District Magistrate. 


The District Magistrate may direct that any appeal under this section, or 
any class of such appeals, shall be heard by any Magis- 
trate of the first class subordinate to him and empower- 
ed by the Local Government to hear such appeals, and 
thereupon such appeal or class of appeals shall be presented to such Subordinate 
Magistrate, or, if already presented to the District Magistrate, shall be transferred 


to 
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to such Subordinate Magistrate. The District Magistrate may withdraw from 
such Magistrate any appeal or class of appeals so presented or transferred. 


If any Magistrate not being empowered in this behalf decides an appeal, his proceedings shall 
be void.—Section 530 (f), infra. ; 

Magistrates of the first class in charge of divisions of districts in the Province of Sind were 
invested with powers to hear appeals from convictions by Magistrates of the second and third classes 
(s. 266) in their respective divisions, subject to such exceptions as might be made and notified in 
particular cases.—Bombay Gazette, 1873, p. 255. 


Section 349 is as follows :—‘‘ Whenever a Magistrate of the second or third class, having jurisdic- 
tion, is of opinion, after hearing the evidence for the prosecution and the accused, that the accused 
is guilty, and that he ought to receive a punishment different in kind from, or more severe than, 
that which such Magistrate is empowered to inflict, or that he ought to be required to execute a 
bond under s. 106, he may record the opinion and submit his proceedings, and forward the accused, 
to the District Magistrate or Sub-divisional Magistrate to whom he is subordinate.” 

The Magistrate to whom the proceedings are submitted may, if he thinks fit, examine the 
parties and re-call and examine any witness who has already given evidence in the case, and may 
call for and take any further evidence ; and shall pass such judgment, sentence or order in the case 
as he thinks fit, and as is according to law: Provided that he shall not inflict a punishment more 
severe than he is empowered to inflict under ss. 32 and 33. 


A poe against whom an order awarding compensation has been passed under s. 22 of the 
Cattle Trespass Act (I of 1871) is not a ‘‘ person convicted on a trial,” and no appeal therefore lies 
a on section.—Hmp. v. Raya Lakhma, I. L. R. 10 Bom. 230: Dhiku v. Deno Nath Deb, I. L. R. 

al. 712. 

No appeal lies to a District Magistrate from the decision of an Assistant Magistrate with second 
class powers and two or more Honorary Magistrates in a case tried summarily, for any Bench of 
two or more Honorary Magistrates sitting with a salaried Magistrate exercising not less than 
second class powers is vested with first class powers.—Government Order, para. 1, Calcutta Gazette, 
1873, p: 17, and Government Orders, dated 31st March 882. See In ve Havaldar Roy, I. L. R. 9 Cal. 
96: (S. C.) 11 C. L. R. 42%, and s. 273, ante. . 

An appeal lies under this section from a conviction by a Bench of Magistrates invested with 
second or third class powers.—Emp. v. Narayanasami, I. L. R. 9 Mad. 36. Sees. 414, post. 


408. Any person convicted on a trial held by an Assistant Sessions 
Appeal from sentence JUIge, a District Magistrate or other Magistrate of the 
of Assistant Sessions (first class, or any person sentenced under section 349 by 


Judge or Magistrate of a Magistrate of the first class, may appeal to the Court 
the first class. of Session : 


Provided as follows :— 

(a) when in any case an Assistant Sessions Judge or a District pry bent 
passes any sentence which is subject to the confirmation of the Court of Session, 
every appeal in such case shall lie to the High Court, but shall not be presented 
until the case has been disposed of by the Court of Session. 

(6) any European British subject so convicted may at his option appeal 
either to the High Court or the Court of Session. 


‘* District Magistrate” includes a District Magistrate invested with pore under s. 30, ante.— 
Per FIELD, J., Rongai v. Emp., 1. L. R. 9 Cal. 513, p. 516: (S. C.) 12 C. L. R. 500. 

In the case of Emp. v. Nadua, 1. L. R. 2 All. FS. StuART, C. J., however, doubted whether 
where a Peoeon had been convicted by a Deputy Commissioner invested with powers under s. 36 of 
Act X of 1872, and sentenced to a term of imprisonment requiring under that section to be confirm- 
ed by the Sessions Judge to whom such Deputy Commissioner was subordinate, and such sentence 
had been confirmed accordingly, an appeal lay to the High Court against such conviction and 
sentence. See Rongai v. Emp., I. L. KR. 5 Cal. 513 : (8S. C.) 15 C. L. R. 500. : 

No appeal lies to a District Magistrate from the decision of an Assistant Magistrate with second 
class powers and two or more Honorary Magistrates in a case triedgummarily, for any Bench of two 
or more Honorary Magistrates sitting with a salaried Magistrate exercising not less than second 
class powers is vested with first class powers.—Government Order, para. 1, Calcutta Gazette, 1873, 
ts 17, and Government Orders, dated 3lst March 1882. See In re Havaldar Roy, I. L. R. 9 Cal. 96: 

8. 0.) 11 C0. L. R. 423, and s. 273, ante. 


An appeal lies under this section from a conviction by a Bench of Magistrates invested with 
second or third class powers.—Hmp. v. Narayanasami, I. L. R. 9 Mad. 36. See s. 414, post. 


_ An order under s. 123, ante, requiring a person to give security for good behaviour and directing 
him to be detained until such security has been given is not a conviction, and no appeal lies.— 
Chand Khan v. Emp., I. L. BR. 9 Cal. 878. 


European British Subjects.—The right of direct appeal under this section is given to European 
British suieee only. Jn re Solomon, I. L. 8. 14 Bom. 160. Accordingly a person not being a 
European British subject who is tried by a District Magistrate only with a European British 
subject cannot claim under s. 452, post, the right of appeal to the High Court.—Jbid. 

Sonthal Pergunnahs :—See Reg. V of 1898, 4 (II). 
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409. An‘appeal to the Court of Session or Sessions gree shall be 
Appeals to Court of heard by the Sessions Judge or by an Additional or 
Session how heard. Joint Sessions Judge. 


410. Any person convicted on a trial held by a Sessions Judge, or an 
Appeal from sentence Additional or a Joint Sessions Judge, may appeal to 
of Court of Session. the High Court. 


Section 413, post, provides that ‘‘ notwithstanding anything hereinbefore contained there shall be 
no appeal by a convicted person in cases in which a Court of Session or the District Judge or other 
Magistrate of the first class passes a sontence of imprisonment not exceeding one month,only, or of 
fine not exceeding fifty rupees only, or of whipping ony. <s 

The aggregate of the sentences passed under s. 35 in @ case of, simultaneous conviction for 
several offences must be considered a single sentence for the purpose of confirmation or appeal.— 
Reg. v. Rama Bhivgowda, 1. L. R. 1 Bom. 223. See also In re Golam "Abas, 12 Bom. 147: Emp. 
v. Haradhan Tamuli, 3 C. L. R. 511. 

Where an Assistant Magistrate decided a case without examining the witnesses for the defence 
named by the prisoners, the Sessions Judge on appeal ordered the evidence of those witnesses to}be 
taken by the Assistant Magistrate, and on the depositions being returned to him, proceeded to deal 
with the case, and confirmed the judgment and sentence passed by the Assistant (Magistrate. It 
was held, that the judgment of the Sessions Judge (though in form confirming the Assistant Magis- 
trate’s judgment and sentence) was in substance an original judgment, and that an appeal lay from 
it to the High Court upon the merits.—Queen v. Mohesh Chunder Chuttopadhia, 2 W. R. Cr. 13. See 
Queen v. Poorno Chunder Doss, 8 W. BR. Cr. 59. 


4141. Any person convicted on a trial held by a Presidency Magistrate 

Appeal from sentence may appeal to the Hight Court if the Magistrate has sen- 

of Presidency Magis- tonced him to imprisonment for a term exceeding six 
rate, months or to fine exceeding two hundred rupees. 

The words ‘to imprisonment for a term exceeding six months or to fine excecding Rs. 200,’ are 
confined in their meaning to substantive sentences, and cannot be extended to include an award of 
imprisonment in default of payment of fine, the operation of which ,is contingent on the fine not 
being paid.—In re Jotharam Davay, I. L. R. 2 Mad. 30. 

nless there is a substantive sentence of imprisonment exceeding six months or of fine exceeding 
Rs, 200 there is no appeal from a sentence of a Presidency Magistrate under this section. There is 
accordingly no appeal from a sentence of six months’ imprisonment and a fine of Rs. 200 or in default 


a further period of three months’ imprisonment. — Schein v, Emp., I. L. R. 16 Cal. 799. See Ram 
Chunder Shaw v. Emp., I. L. R. 6 Cal. 575. 


412. Notwithstanding anything hereinbefore contained where an accus- 

No appeal in certain ¢d person has pleaded guilty and has been convicted by 
cases when accused a Court of Session or a Presidency Magistrate on such 
pleads guilty. plea, there shall be no appeal except as to the extent or 


legality of the sentence. 

Tn the case of Emp. v. Jafar M. Talab, I. L. R. 5 Bom. 85, it was held, that where a person had 
on his own plea, been convicted on a trial by a Presidency Magistrate, an appeal to the ee 
Court, on the ground that the conviction was illegal, and therefore also the sentenco, did not lie 
according to the provisions of s. 167 of Act IV of 1877, albeit that the Magistrate had sentenced the 
person to imprisonment for a term exceeding six months or to a fine exceeding 200 rupees. 


413. Notwithstanding anything hereinbefore contained, there shall be no 
appeal by a convicted person in cases in which a Court 
N 1 in age ! 
Se eee petty of Session or the District Magistrate or other Magistrate 
cases g g 
of the first class passes a sentence of imprisonment not 
exceeding one month only, or of fine not exceeding fifty rupees only, or of whip- 
ping only. 

EXPLANATION.—There is no appeal from a sentence of imprisonment passed 
by such Court or Magistrate in default of payment of fine when no substantive 
sentence of imprisonment has been passed. 

; ppe Burma :—In Upper Burma, except the Shan States, Reg. V. of 1892, Sched. (XI) pro- 
vides that, notwithstanding anything in the schedule to that Regulation, or in this Code, an appeal 


shall not lie in any case in which a District Magistrate or Court of Session passes a sentence for a 


term not exceeding six months or of fine not exceedi P wipclan: oy OF ail of au 
of those punishments combined. Goenne Sy Eupees, OF OF WA PEMIE: y 
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Where several persons are tried together, and some of them are sentenced to undergo rigorous 
imprisonment for a month, and others for a greater period, a Sessions Judge has no power to deal 
in appeal with the cases of those sentenced to the less imprisonment. The test as to whether a case 
is appealable is not the maximum sentence passed in it. — Reg. v. Kalubhai Meghabhai, 7 Bom. H. 
O. R. Or. 35. Where a person is charged with two separate otfences in one trial, the amount of the 
whole punishment must be regarded as one sentence for the purpose of determining whether an 
ahpea! pei v. Haradhan Tamuli, 3 O. L, R. 511. See Rey. v. Rama Bhivgowda, I. L. R. 

om. 223. 

Kuropean British Subjects.—See ss. 408 and 416. 

Sonthal Pergunnahs.—See Reg. V of 1893, s. 4, (IIT). 


414. Notwithstanding anything hereinbefore contained, there shall be no 

No appeal from cer- 2@Ppeal by a convicted person in cases tried summarily 

tain summary convic- in which a Magistrate empowered to act under section 

tions. 260 passes a sentence of imprisonment not exceeding 

three months only, or of fine not exceeding two hundred rupees only, or of 
whipping only. 

Upper Burma :—In Upper Burma, except the Shan States, Reg. V. of 1892, Sched. (XI) pro- 
vides that, notwithstanding anything in the schedule to that Regulation, or in this Code, an appeal 
shall not lie in any case in which a District Magistrate or Court of-Session passes a sentence for a 
term not exceeding six months or of fine not exceeding 500 rupees, or of whipping, or of all or any of 
those punishments combined. 


Section 260 applies only to District Magistrates, Magistrates of the first class, or a Bench 
having the powers of a Magistrate of the first class. Accordingly, an appeal lies, under s. 407, supra, 
against a conviction by a Bench of Magistrates invested with second or third class powers — Emp. 
v. Narayanasami, I. L. R. 9 Mad. 36. 


A Bench consisting of two or more Honorary Magistrates and a Stipendiary Magistrate with 
not less than second class powers is vested with first class powers. See In re Huvaldar Koy, I. L. BR. 
9 Cal. 96: (S.C.) 11 C. L, R. 428. 

European British Subjects.—See ss. 408 and 416, 


415. An appeal may be bronght against any sentence referred to in sec- 

tion 413 or section 414 by which any two or more of 

sections 418 the punishments therein mentioned are combined, but no 

sentence which would not otherwise be liable to appeal 

shall be appealable merely on the ground that the person convicted is ordered to 
find security to keep the peace. 

EXxPLANATION.—A sentence of imprisonment in default of payment of fine 

is not a sentence by which two or more punishments are combined within the 

meaning of this section. 


Saving of sentences 416. Nothing in sections 413 and 414 applies to 
on Huropean British appeals from sentences passed under Chapter XX XIII 
enor on European British subjects. 


A417. The Local Government may direct the Public Prosecutor to present 

Appeal on behalf of 21 appeal to the High Court from an original or appel- 

Government in case of late order of acquittal passed by any Court other than 
acquittal. a High Court. 


For definition of ‘Public Prosecutor,’ see s. 4(m), ante. Section 492 deals with the appoint- 
ment of Public Prosecutor. 

There is no appeal given by this section from an interlocutory order, ¢.g.,an order by a Sessions 
Judge refusing to add new charges. See Emp. v. Vajiram, I. L. R. 16 Bom. 414. 

An appeal by the Local Government from a judgment of acquittal must be presented within 
six months from the date of the judgment appealed against.—Limitation Act, XV of 1877, Sched. IT, 
Art. ca to limitation, see further notes to s. 404, ante, and Reg. v. Jyadulla, I. L. R. 2 Cal. 
(F. B.) 436. 

The withdrawal of a complaint operates as an acquittal, and the High Court has no authority 
to entertain the matter at all, except upon an application duly made with the sanction of the Gov- 
ernment.—Luchi Behara v. Nityanund Doss, 19 W. R. Cr. 55. 

The words ‘appellate Aucement of acquittal’ were held under Act X of 1872 to include all 
judgments of an Appellate Court by which a conviction is set aside.— Government of Bengal v. Gokoot 
Chunder Chowdhry, 24 W. R. Cr. 41. 


H, C OR P 18 
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A judgment passed by a Court of Session following the verdict of a jury acquitting the prisoner 
was held, under s. 272 of Act X of 1872, to be a judgment of acquittal within the nena ne of that 
section, although the Judge disagreed with the verdict. — Emp. v. Judoonath Gangooly, I. L. R. 
2 Cal. 273. In,that case the jury, on a charge of murder, had found the accused not guilty of the 
charge, but convicted him of culpable homicide not amounting to murder. The Local Government 
directed an appeal, which was allowed. 


The High Court has power under s, 427, infra, on an appeal under this section, to order the 
accused to be arrested pending the appeal.—Reg. v. Gobin Tewari, I. L. R. 1 Cal. 281. 


No appeal, it has been held, at the instance of the Local Government lies from an order of 
acquittal in a case which has been tried by a jury, when the questions involved are purely questions 
of fact ; for such an appeal to lie it must be supported npon a ground which is covered by s. 418.— 
Government of Bengal v. Purmeshur Mutlick, I. p R. 10 Cal. 1029. 


In the case of Emp. v. Ala Bukhsh, 1. L. R. 6 All. 484, it was said that while it was not an 
inflexible rule that where either Government on the one side, or an accused on the other, has a 
right of appeal, and does not exercise it, the powers of the High Court under s. 439, post, cannot be 
exercised, yet in such cases these powers should be sparingly used, save in very exceptional cireum- 
stances, and not at all in reference to questions of faet. See Emp. v. Lalji, Punj. Rec., 1883, p. 41. 
It is, however, the general rule of the Calcutta High Court not to interfere in revision, under s, 439, 
with an acquittal.—In re Municipal Committee of Dacca v. Hingnoo Ray, I. L. R. 8 Cal. 895. 


Where the Government appeals and asks for a conviction, it is for them to begin and to satisfy 
the Court that there is a case calling upon the prisoner for an answer. — fieg. v. Ram Churn Ghose, 
20 W. R. Or. 33. 

As to when the High Court will interfere on an appeal hy the L«cal Government, see Xmp. v. 
Aa I. L. R. 4 All. 148: Emp. v. Uttam, Punj. Rec., 1885, p. 66, and Emp. v. Gobardhan, I. L. R. 

In ‘Emp. v. Bhibhuti Bhusan Bhit, I. L. R. 17 Cal. 485, it was said that the Government have the 
same right of appealing against an acquittal as a person convicted has of appealing against a con- 
viction and sentence, and there is no distinction between the mode of proceedure and the principles 
upon which both classes of appeals are to be decided. 


Where, on the appeal of the Government, an order of acquittal is set aside and sentence passed, 
that sentence will commence to run from the date of the committal of the accused to jail, and not 
from the date of the arrest or of the sentence on appeal.—Emp. v. Muhaddi, 6 C. L. R. 349. 

The only course to be pursued, where it is sought to set aside an order of discharge made by a 
Presidency Magistrate, it was held under s. 168 of Act IV of 1877, is that laid down in that section, 
and as by that section there was no appeal allowed to a complainant who is a private individual, it is 
not open to him, by invoking the aid of the High Court under s. 15 of the Charter, to obtain under 
the Court’s extraordinary powers that which he might obtain had he aright of appeal.—In re Poona 
Churn Pal, 1. L. R.7 Cal. 447. Sec Dhenonath Ghattack v. Rajcoomar Singh, I. L. R. 3 Cal. 573. 

When Government desires to consider the propriety of making an appeal under s, 272 (417) of 
the Criminal Procedure Code, it is ordinarily sufficient that the Public Prosecutor or other officer 
appointed by Government should have an opportunity of taking copies of the record. But in ex- 
ceptional cases in which Government may consider it essential to see any original documents, such 
documents may be given into the possession of the officer appointed by Government to receive them, 
under such precautions for securing their integrity and safe return as to the Court may seem neces- 
sary.—Bombay Gazette, 1879, pp. 471, 473. 


The Punjab Government has issued the following Circular No. 37-1142, dated 16th December 


The Lieutenant - Governor will not exercise the right of appeal under s, 417 of the Criminal 
Procedure Code at all in unimportant cases. In cases that are important, it must be most sparingly 
exercised, and only when (1) there is a very high probability that the appeal will result in a con- 
viction ; (2) there are special circumstances in the case which call for the right. These are— 

a) a gross miscarriage of justice resulting in the acquittal, or 

5) the production of fresh and credible evidence after the acquittal, or 

(c) other reasons rendering an appeal necessary in the interests of justice and of the pnblic.— 

Punj. Rec., 1884, Government Orders, p. 77. 


In capital cases where the Local Government appeals under this section it is, gencrally speaking, 
undesirable that the prisoner’s fate should b2 discussed while he remains at large, and the Govern- 
ment should in that case apply for the arrest of the accused under 8, 427, post.—Emp. v. Gobardhan, 
I. L. R. 9 All. 528, per Ever, C.J. 

Sonthal Pergunnahs.—See Reg. V of 1893 s. 4 (L.) 


418. An appeal may lie on a matter of fact as well as a matter of law 


Appeal on what mat- except where the trial was by jury, in which case the 
ters admissible. appeal shall lie on a matter of law only. 


ExpLaNnation.—The alleged severity of a sentence shall for the purposes 
of this section be deemed to be a matter of law. 


Pas X of 1872, s. 271, para. 2, as amended by Act XI of 1874, para. 22. Compare Act X of 1877, 
8. e 

In dealing with a case submitted under s. 307 supra, i.e., where the Scssions Judge disagrees with 
the verdict of a jury, the High Court may exercise any of the powers which it may exercise on an 
appeal : it may acquit or convict the accused of any offence of which the jury could have convicted 
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him upon the charge framed and placed before it and, if it convicts him, may pass such sentence as 
a have been passed by the Sessions Court, and that power is not in any way cut down by ss. 418 
and 423.—Hmp. v. McCarthy, I. L. R. 9 All. 420. Under s. 307 the High Court has power to interfere 
with the verdict of a jury where the verdict is perverse or obtuse and the ends of justice require that 
it should be set aside. Its powers are not thereby limited to interforence in trials by jury in questions 
of law only as under s. 418.—Jbid. 

In a case where the accused in a trial by a jury was convicted of an offence triable by assessors, 
MACLEAN, J., expressed an opinion that an accused person who would have been entitled to an ap- 
peal on the facts of the case, had he been tried with the aid of assessors, was not debarred from that 
right merely by the fact that the trial, which was by jury when it ought to have been with the aid 
of assessors, wa3 not invalid.—EZmp. v. Afohim Chunder Rai, I. L. R. 3 Cal. 765. 

The opinion expressed by MACLEAN, J., seems to be an expansion of the section which pives 
an appeal on matters of law only, where the trial was by jury. Section 536 provides that if an 
offence triable with the aid of assessors is tried by a jury, the trial shall not, on that ground only, 
be invalid, and if an offence triable by a jury is tried with the aid of assessors, the trial shall 
not on that ground only, be invalid, unless the objection is taken before the Court records its 
finding. 

In the case of Bhootnath Dey, 4 C. L. R. 405, in a trial by jury before a Court of Sessions 
upon charges, some of which were triable by a jury and some with the aid of assessors, the jury 
by a majoritv of four to one returned a verdict of “not guilty” on all the charges. The Judge 
disagreed with the jury, and directed that the accused should be kept in custody, pending u refer- 
ence to the High Court. Subsequently the Judge called upon the pleadcrs of the accused to 
show cause why the accused should not be punished, the trial being treated as having been held 
with the aid of assessors. No cause having been shown, the Judge recorded his judgment, treating 
the trial as a trial with the aid of assessors, and concurring with the juror constituting the mino- 
rity, he sentenced them to various periods of imprisonment. It was held, that the Judge was not 
competent to treat the trial as a trial with the aid of assessors and to act as he had done. 


Chapter XXIII, supra, sprees as to what offences shall be tried by jury and what offences 
with the aid of assessors. here a Judge, disagreeing with the verdict of a jury, submits the 
case to the High Court, that Court is empowered to exercise any of the powers which it may exer- 
cise on an appeal, and may therefore considor the facts. So, under s. 376, the High Court may go 
into the facts upon a case of sentence of death submitted under gs. 374 for confirmation.—Reg. v. 
Jafir Ali, 19 W. R. Cr. 57: Queen v. Koonyo Leth, Wl B. L. R. 19. Sce notes to s. 376, supra. 


The High Court on a point of law, as to the admissibility of rejected evidence reserved under 
cl. 25 of the Letters Patent, 1865, and s. 101 of Act X of 1875, had power, it was held, to review 
the whole case, and determine whether the admission of the rejected ovidence would have affect- 
ed the result of the trial, and a conviction should not be reversed unless the admission of the re- 
jected evidence ought to have varied the result Of the trial.—Jmperatrie v. Pitamber Jina, I, L. 
R. 2 Bom. 61. See also Queen v. Hurribole Chunder Ghose, I. L. R. 1 Cal. 207: Reg v. Navroti, 
9 Bom. H. C. R. 355. 

In Gogun Chunder Ghose v. Fmp., 1. L. R. 6 Cal, 247: (S. C.) 7 C. L. R. 74, where it was held 
that evidence had been improperly admitted ina trial by a jury, the High Court proceeded to 
consider the evidence in the case and ultimately arrived at the conclusion, that, independently of 
the evidence so improperly admitted, there was not sufficient evidence of guilt. 


Where a Court has omitted to consider, or has given an erroneous or improper reason for dis- 
believing or setting aside as of no value relevant evidence upon the cssential question in a case, 
the omission or error is a matter of law.—Hurropershad Roy Chowdhry v. Umatara Dabi, 8C. L.R. 
449; (8S. 0.) I. L. R. 7 Cal. 263. That was a civil case, but the ratio decidendi applies equally in 
criminal cases. 


In a case tried by jury, unless the parties who appeal point out in what respect the law has 
been contravened, the appeal should be rejected.— Queen v. Gopal Bhereewalla, 1 W. QR. Cr. 21. 


This section applies also to appeals by the Local Government against acquittal.—Government of 
Bengal vy. Purmeshur Mullick, I. r R. 10 Cal. 1029. And in a recent case it was said there is no 
distinction between the mode of procedure and the principles upon which appeals by the Govern- 
ment and appeals by accused persons are to be decided.—Emp. v. Bhibuti Bhusan Bhit, 1. L. R. 
17 Cal. 485. WHITE, J., however, in dealing with the duty of a Court trying a criminal appeal, said : 
‘The sound rule to apply in trying a criminal appeal where questions of disputed fact are in issue, 
is to consider whether the conviction is right, and in this respect a criminal appeal differs from 
a civil one. There the Court must be convinced, before reversing a finding of fact by a lower 
Court, that the finding is wrong.”—Protab Chunder Mookerjee v. Emp., 110. L. R. 25. But see 
a eee Lal, 1. L. R.5 All. 386, per OLDFIELD, J ;and Emp. v. Bhibuti Bhusan Bhit, 1. L.R. 
au e e 


419. Every appeal shall be made in the form of a petition in writing 
presented by the appellant or his pleader, and every 
such petition shall (unless the Court to which it is pre- 
sented otherwise directs) be accompanied by a copy of the judgment or order 
appealed against, and, in cases tried by a jury, a copy of the heads of the charge 
recorded under section 367. 


Tho procedure where the appellant is in jail is provided for hy the next section. 


Petition of appeal. 
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In exercise of the power conferred by s. 35 of the Court-Fees Act (VII of 1870), the Governor- 
General in Couneil has been pleased to remit the fees leviable on copies of judgments or orders 
assed by a Criminal Court, and of a Judge’s charge to the jury furnished to any person affected 
by such judgment or order, provided that such person is in jail, or the Court for some special reason 
sees fit to grant such copy free of expense.—Wotification, Government of India, No. 996 of 6th June, 
1873; Wilkins, p. 107. 


A petition of appeal, it was held in Madras, in a criminal case may be presented by any 
person authorized by the appellant to present it, whether an authorized pleader or not.—In re 
Subba Aitala, I. L. R.1 Mad. 304; Weir, p.3. See Emp. v. Shivram Gundo, I. L. R. 6 Bom. 14. 


In the Punjab, no petition of appeal or revision may be admitted by a Criminal Court, unless 
it is either submitted throuch the district or jail authorities or presented by the convicted person 
himself, or by some person authorized ae power of-attorney to present it on behalf of the con- 
victed person.—Punjab Gazette, 1874, p. 146; Smyth, p. 104. 


In a case tried by a jury, unless the parties who appeal point out in what respect the law has 
been contravened, the appeal should be rejected.—Queen v. Gopal Bhereewalla, 1 W. R. Cr. 21 


In transmitting to the High Court copies of proceedings on appeals, Sessions Judges and 
Magistrates were directed by the Madras High Court to see that the proceedings were accom- 
panied by copies of the judgment or order appealed against—Mad. H.C. Pro., With April, 1875 ; 
Weir, p. 3. 

An English translation of the whole of the evidence given at the time should also be trans- 
mitted.—Mad. H. C. Pro., 6th and 13th August 1862; Weir, p. 33. 


Prisoners applying for copies required for the purposes of appeal should invariably be fur- 
nished with a copy of the judgment or order appealed against, and not merely with a copy of the 
sentence.— Mad. H. C. Pro., 21st December 1874 ; Weir, p. 9. 


Limitation.—See note to s. 404, supra, and Emp. v. Lingya, I. L. R. 9 Mad. 259. 


420. If the appellant is in jail, he may present his petition of appeal 
and the copies accompanying the same to the officer in 
charge of the jail, who shall thereupon forward such 
petition and copies to the proper Appellate Court. 


The officer in charge of the jail should give prisoners every facility to enable them to prepare 
their petitions of appeal.—Nitto Gopal Palit, Petitioner, 13 W. R. Cr. 69. 


Where an appeal preferred under this section has been admitted by the Appellate Court and 
notice has heen properly given under s. 422 and the record of the case has been sent for and 
perused under s. 423, the Appellate Court is competent under the last-named section to dispose of 
the appeal though the appellant is not present (as when he is in jail) and is not represented by a 
pleader. The only limitation placed by s. 423, on the powers of the Appellate Court before dis- 
posing of the appeal is that it must peruse the record, and if, the appellant is present or is re- 
presented by a pleader the appellant in person must be heard or the pleader must be heard.—Emp. 
v. Pophi, I. L. 13 All. 171. F. B., MAHMUD, J., dissenting. 

In computing the period of limitation prescribed for an appeal from a sentence of a Criminal 
Court, by Art. 154, Sched. IT, of the Limitation Act, XV of 1877, the time taken in forwarding an 
application by a prisoner for a copy of the judgment, and in transmitting the same from the 
Court to the jail, must be excluded. Jn the case of appeals by prisoners in jail presentation of the 
petition of appeal to the officer in charge of the jail is, for the purpose of the Limitation Act, equi- 
valefit to presentation to the Court.—Emp. v. Lingya, I. L. BR: ‘] Mad. 259: Muhammad, Punj. 
Rec., 1890, p. 96. 


Petitions of Appeal to be sent direct to High Court.—Petitions of appeal against the sentences 
or orders of Sessions Judges, presented to officers in charge of jails, shall be forwarded by such 
officers direct to the Registrar of the High Court of Judicature, intimation of the fact being at 
once given in each instance, and in the following form, to the Judge whose sentence or order is 
appealed against :— 

To 
THE SESSIONS JUDGE OF 


The undersigned begs to report, for the information of the Sessions Judge, that an appeal by 


GHG! PLiSONEl siteis, dees aies save eceumiere anes cose nese Sasi letuvdba de. ee . against the Judge’s sentence or order, 
BAGOD e502: senn. ae. vercvaenss Rebate etat itech cain nen Oy anaes Gude and noted at foot, has this day been presented 
to the officer in charge of the ..........00.. 0 cl iccece cascccccecccuecs veneeecteneaterses saueeteee aa jail, and has been 


forwarded to the High Court, as required by s. 277 of the Code of Criminal Proccdure.—Cal. H. 
C. C. 0., No.9 of Tth August, 1867 ; Wilkins, p. 121. 


As to records of appealed cases to be forwarded, see Cal. H.C. C. 0., No. 5 of 28th May, 1868 ; 
Wilkins, p. 122. 
The following rules are in forcein the Punjab :— ~ 
Every petition of appeal should be accompanied by a copy of the judgment or order appealed 
against ; and, if the person appealing is in jail, the copy should be furnished free of expense. 
Along with the petition of appeal and copy of the judgment, the Deputy Commissioner should 


forward to the Appellate Court the file of the case, so that the appeal may be disposed of with as 
little delay as possible. 
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_ When the appeal lies to the Chief Court, the Deputy Commissioner should forward the file in 
his office through the Commissioner, so that the files for the Sessions Court and of the committing 
agistrate may be transmitted together to the Chief Court. 
_ If the appeal is preferred by a person convicted on a trial held by a Deputy Commissioner 
invested with powers under s. 3b, the petition of appeal accompanied by the necessary copy and 
the record of the case may be forwarded direct to the Chief Court, if the sentence is appealable 
to that Court. 

In both cases the file should be sent with an English docket.— Smyth, p. 103. 

Procedure by Officer of the Jail and Sessions Judge on Appeal being made to the High Court.— 
Every officer in charge of a jail, on receiving, under s. 277 (420) of the Code of Criminal Proce- 
dure, a petition of appeal to the High Court against a sentence or order of a Sess'ons Judge, shall 
at once intimate the fact to such Sessions Judge, and at the same time inform him whether the 
petition of appeal is accompanied by a copy in English of the Sessions Judge’s judgment or charge 
to the jury. If the poner of appeal be not accompanied by such copy, the Sessions Judge shall 
at once forward to the High Court a certified copy of the judgment recorded in the case; and, if 
subsequently the case is called for by the High Court, no second copy need be made to accompany 


the fair copy of the Sessions Judge’s proceedings.— Bombay Gazette, 1879, pp. 471, 475. 


Petitions of appeal emanating from prisoners in jail should be countersigned by the Superin- 
tendent of the Jail.—Mad. H. C. Pro., 9th August, 1864; Weir, p. 2 


421. On receiving the petition and copy under section 419 or section 

420, the Appellate Court shall peruse the same, and, if 

rejection of it considers that there is no sufficient ground for inter- 

fering, it may reject the appeal summarily : Provided 

that no appeal presented under section 419 shall be dismissed unless the appel- 
lant or his pleader has had a reasonable opportunity of being heard in support 


of the same. 
Before rejecting an appeal under this section, the Court may call for the 


record of the case, but shall not be bound to do so. 


A pouticn for appeal presented for admission may be withdrawn. —In re Chunder Nath Deb, 5 
C. L. R. 372. See ln re Dwarka Manjee,6C. L. R. 427. 


Reasonable Opportunity.—A general notice posted in a Sessions Court-house that appeals would 
be heard for admission only on the first Court-day after the presentation of the appeal was held not 
to give a reasonable opportunity.—Malan v. Queen, I. L. R. 5 Mad. 11. The fact that the pleader 
of the accused is present in Court when an order is made admitting an appeal, does not relieve the 
Court. from the necessity of giving notice to the appellant of the day fixed for the hearing of the 
appeal.—In re Gopal Chunder Mundle, 10 C. L. R. 57. 


The sound rule, it was said by WHITE, J., in trying a criminal appeal where questions of fact 
are in issue, is to consider whether the conviction is right, and in this respect a criminal ay ep 
differs from a civil one. In the latter case, the Court must be convinced, before reversing a find- 
ing of fact by a lower Court, that the finding is wrong.—Protab Chunder Mukerjee v. Emp., 1 
C. L. R. 25. See, contra, Emp. v. Sajiwan Lal, I, L. R. 5 Al. 386, per OLDFIELD, J. ; and Emp. v. 
Bhibhuti Bhusan Bhit, 1. L. L. 17 Cal 485. 

The following rule is in force in Bombay :— . 

In order to carry out the provisions of s. 278 (421) of the Code of Criminal Procedure, which 
requires that an appellant shall have an opportunity of being heard before his petition of appeal is 
rejected, there shall be posted up in the Appellate Court, in a place accessible to the public, notice 
of the day appointed for considering the petition of appeal.—Bombay Gazette, 1879, pp. 471, 475. 

For rules as to the time within which appeals are to be heard in the Chief Court of the Punjab, 
see Punjab Gazette, 1877, Part III, p. 579. 

An order under s. 278 of Act X of 1872 by the Appellate Court, rejecting an appeal on perusal 
of the petitioner’s appeal and the copy of the judgment or order appealed against, and without 
calling for the record aud proceedings of the case, was held to be a final order within the scope of 
8. 285 (s. 430, infra), and not subject to revision.—Emp. v. Mahomed Yashin, I. L. R. 4 Bom. 101. See 
notes to s. 430, infra. 

‘The judgment of an Appellate Court rejecting an appeal under this section should show clearly 
that the judgment appealed against has been perused and the appellant allowed an opportunity 
of being heard.—Mad. H. C. Pro., 11th December, 1874; Weir, p. 18. 

_An appellant in a criminal case has a right to appear and be heard by a mukhtear.—2mp. v. 
Shivram Gundo, I. L. R. 6 Bom. 14: see Reg. v. Bechar Pitambar, Bom. Cr. Rul. 22nd February, 
Say moe a Samaldas Bechar Lal, ib. 13th January 1881 (unreported): In re Subba Aitala, I. L. 

e a 6 e 


422. If the Appellate Court does not reject the appeal summarily, it shall 
cause notice to be given to the appellant or his pleader 
and to such officer as the Local Government may 


appoint in this behalf, of the time and place at which such appeal will be heard, 
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and shall, on the application of such officer, furnish him with a copy of the 
grounds of appeal ; 
and, in cases of appeals under section 417, the Appellate Court shall cause 
a like notice to be given to the accused. 
The fact that the pleader of the accused is present in Court when an order is made admitting 


an appeal, does not relieve the Court from the necessity of giving notice to the appellant of the 
day fixed for hearinz.—In re Gopal Chunder Mundle, 10 C. L. R. 57. 


The following rules are in force in Bombay :-— 

With reference to No. 49 of the Rules relating to the remuneration and duties of law officers 
printed at pp. 743 to 751 of the Government Gazette for 1878, Part I, the High Court considers that, 
when, on the day fixed for hearing a criminal appeal, the appellant is represented by counsel, the 
Sessions Judge should adjourn the hearing of the appeal if he considors that sufficient notice has 
not been given to the Government Pleader to enable him to prepare himself in the case. Intimation 
Ae ull will be the practice of the Court should be given to the pleaders.- Bombay Gazette, 7th 

ay, ‘ 


Notice of the day appointed for hearing appeals in criminal cases should be posted up in the 
Courts (Bonbay H.C. Cir. 62: Bombay Gazette, 1879, pp. 471, 475) ; but a general notice posted up 
in the Sessions Court-house that appeals would be heard for admission only on the first Court-day 
after the presentation of the appeal, was held not to give the appellant a reasonable opportunity of 
roe heard in support of his appeal under s, 421. —Afalan v. Queen, L. L. R. 5 Mad. 11. See note to 
8s. 421, supra. 


423. The Appellate Court shall then send for the record of the case, if 
Powers of Appellate such record is not already in Court. After perasing 
Court in disposing of such record, and hearing the appellant or his pleader, 
appeal. if he appears, and the Public Prosecutor, if he appears, 
and, in case of an appeal under section 417, the accused, if he appears, the Court 
may, if it considers there is no sufficient ground for interfering, dismiss the 
appeal, or may— 

(2) in an appeal from an order of acquittal, reverse such order and direct 
that further inquiry be made, or that the accused be re-tried or committed for 
trial, as the case may be, or find him guilty and pass sentence on him according 
to law ; 

(>) in an appeal from a conviction, (1) reverse the finding and sentence, and 
acquit or discharge the accused, or order him to be re-tried by a Court of compe- 
tent Jurisdiction subordinate to such Appellate Court, or committed for trial, or 
(2) alter the finding, maintaining the sentence, or, with or without altering the 
‘inding, reduce the sentence, or (3) with or without such reduction, and with or 
without «tering the finding, alter the nature of the sentence, but not so as to 
enhance the same ; 

(¢) in an appeal from any other order, alter or reverse such order ; 

(d) nothing herein contained shall authorize the Court to alter or reverse 
the verdict of a jury, unless it is of opinion that such verdict is erroneous owing 
to a misdirection by the Judge, or to a misunderstanding on the part of the jury 
of the law as laid down by him. 


Unper Burma ;-—In Upper Burma, with the exception of the Shan States, in any case in which 
an appeal lies, the Appellate Court may enhance any punishment which has been awarded, provided 
that, 1f the appeal is from the sentence of a Magistrate of any class, the Appellate Court shall not 
inflict a greater punishment than might have been inflicted by a Magistrate of the first class.—Reg. 
V of 1892, Sched. (XLII). 

Southal Pergunnahs.—See Reg. V of 1893, s. 4 (IV). 

_ It is only s. 417 which provides for appeals against orders of acquittal, and that section re- 
quires that such an appeal should be (1) directed by Government, and (2) presented to the High 
Court. Accordingly cl. (a) of this section can only apply to the High Court. See Rungasami v. 
Narisimehulu, 1. L. R. 7 Mad. 213, p. 214. 


__ [tis to be observed that the power of cnhancing sentences on appeal no Jonger exsits. See Azim 
Khan, Punj. Rec., 1887, p. 110. But the High Court may, on revision, enhance a sentence, so as to 
alter its nature.—Hmp. v. Ram Kuria, I. L. R.6 All. (F. B.) 622. In the case of Mehter Ali v. 
Emp., I. L. R. 11 Cal, 530, the High Court of Calcutta, in dismissing an appeal, directed, as a Court 
of Revision, that the sentence passed should be enhanecd. See s. 439, infra. Sec also s. 587, infra. 
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In Allahabad it was held that, under s. 439, the High Court has power to revise an order of 
ae ae pene not to convert a finding of acquittal into one of conviction.—Zmp. v. Balwunt, 


A Sessions Judge on appeal can quash an illegal conviction by an Assistant Magistrate.—Reg. 
v. Heramun Singh, 8 W. R. Cr. 30, : 


As a Court of Appeal, the High Court has full power to order a re-trial in a case tried with asses- 
sors.—Luckhy Narain Nagory, Petitioner, 24 W. R. Cr. 24. So, it was held under s. 280 of the 
former Code, as amended et s. 28 of Act XI of 1874, that it was competent to a Court of Session 
to order a re-trial of a case which is before it on appeal.—-In re Sher Mahomed, 2C. L. R. &11. 

When a Sessions Judge on appeal annuls the conviction of a Magistrate for want of jurisdiction, 
and omits to order a re-trial at the time, under this section, he is not precluded from passing such 
an order subsequently. The order annuiling the conviction in such a case does not amount to an 
acquittal. Where sanction is given for a prosccution for perjury and the case is tried by an incom- 
petent Court, and the conviction quashed on appeal, a competent Court may re-try the prisoner upon 
the subsisting sanction without any order of the Appellate Court by whom the conviction is quashed. 
—Rami Reddi v. Seshu Reddit, 1. L. R. 3 Mad. 48. 


It is a general rule of the Calcutta High Court as a Court of Revision not to interfere 
with an order of acquittal.—in re Municipal Committees qf Dacca v. Hingoo Raj, I. L. BR. 8 Cal. 898. 
The Chief Court of the Punjab has held that it has power to do so, and set aside an acquittal on 
the ground that it was erroneous in law.—mp. v. Lalji, Punj. Rec., 1883, p. 41. 

In the case of Emp. v. Imdad Khan, I. L. R. 8 All, 120, under appeal, PETHERAM, C. J. {p. 
139) said : ‘*I have been pressed to alter the findings so as to convict Jindad Khan of some other 
offence under some other provision of law. For my part I have serious doubts as to whether I could 
alter the finding in any case in such a manner. It is, however, enough for me to say, thatin my 
opinion such a course would not be right in the present case. If Imdad is guilty of some other 
oifence, he may be charged and tried for it.” 


The High Court has no power under this section in affirming oa conviction of rioting, assault or 
othor breach of the peace,—Jan Muhammad v. Emp., Punj. Rec., 1884, p. 38, or in any other 
case,—Aslu v. Emp., I. L. R. 16 Cal. 779, to add to that sentence an order requiring security to keep 
the peace, tho power to take security for keeping the peace not being mentioned among the powers 
given by s. 423 of the Code. Where a Magistrate has refused to take the defence of an accused, the 
proper order for the Appellate Court, when it does not consider it necessary to act under s. 428, 
post, is to annul the conviction and direct a new trial.—Gohar v. Emp., Punj. Rec., 1884, p. 48. 


The Appellate Court referred to in this section can, on an appeal from a conviction only, it was 
held, order an accused to be committed for trial when it considers that the accused is triable exclu- 
sively by the Court of Session.—Quren-Emp. v. Sukha, I. L. R. 8 All. 14. The meaning of the words 
in cl. ()), ‘‘ or order him to be tried by a Court of competent jurisdiction subordinate to such Appel- 
late Court or committed for trial,” is as follows: If in an appeal from a conviction the Appellate 
Court finds that the accused person, who was triable only by a Magistrate of the first class or by 
a Court of Session, has, by an oversight or ander a misapprehension, been tried, convicted and sen- 
tenced by a Magistrate of the second class, the Appellate Court may in that case reverse the finding 
and sentence, and order the accused to be re-tried by a Magistrate of the first class or by the Court 
of Session, and in like manner when the eee who was triable solely by the Court of Session 
has been tried by a Magistrate of the first class, the Sessions Judge, in disposing of the appeal, is 
empowered to reverse the finding and sentence, and to order the accused to be committed for trial.— 
Tb., per BRODUURST, J. But in a later case, where the accused was tried by a Presidency Magis- 
trate and sentenced under s. 326 of the Penul Code to rigorous imprisonment for two years, the Local 
Government being of opinion that the sentence was inadcquate, moved the High Court under s. 435 
to quash the Magistrate’s proceedings and order the accused to be committed to the High Court. It 
was held that the High Court under s. 323 (b) had power, as an Appellate Court, to order the accused 
to be committed when it considered that that was the procedure which should have been adopted by 
the Magistrate in the casc.—Einp. v. Abdul Rahiman, I. L. R. 16 Bom. 580. See Emp. v. Sukhu, 
XY. L. R. 8 All. 14. 


Wuitk, J., in dealing with the duty of a Court trying a criminal appeal, said: ‘‘ The 
sound rule to apply in trying a criminal appeal where questions of disputed fact are in issue, 
is to consider whether the conviction is right, and in this respect a criminal appeal differs from 
a civil one. There the Court must be convinced, before reversing a finding of fact by a lower Court, 
that the finding is wrong.”—Protap Chunder Mookerjee v. Emp., 11 C. . R. 28. ut sce Emp. v. 
Sajiwan Lal, 1. L. R. 5 All. 386, ner OLDFIELD, J., and Emp. v. Bhibuti Bhusan Bhit, 1. L. R. 
17 Cal. 485. In the last case the Court expressed its opinion that there is no distinction between 
the mode of procedure or the principles upon which appeals by the Local Government or by accused 
persons are to be decided. 


‘‘It is not competent to an Appellate Court to find a prisoner on appeal guilty of a graver 
offence than that with which he was charged at his trial, unless an opportunity is afforded to him 
of defending himself against the altered charge.—In re Dwarka Manjee, 6 C. L. R. 427. In this 
case the Court (TOTTENHAM and MACLEAN, JJ.) doubted whether a petition of appeal against a 
conviction could be withdrawn after the Appellate Court had perused the evidence. But in the case 
of Chunder Nath Deb, 5 C. L. R. 372, it was held that a petition of appeal presented for admission 
inight be withdrawn. 


The officer deciding an appeal shall, if he reverse or modify the finding of the lower Court or 
interfere with its sentence, record his reasons for so doing, a copy of which shall be transmitted to 
the Magistrate, whose decision was appealed against, or his successor in office. Except where the 
petition requires a stamp, it is not material whether the appeal of several convicted persons in the 
game case is made jointly in one petition or separately. here a stamp is required, the petitions 
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must be separate, and separately numbered, and be accompanied by separate copies of the judgment 
or order appealed against.— Bombay Gazette, 1879, pp. 471, 475. 

Reference to High Court under 8. 307, supra.—Under s. 307 the High Court has power to inter: 
fere with the verdict of the jury where the verdict is perverse or obtuse, and the ends of justice 
require that such perverse finding should be set right. The power is not limited to interference on 

uestions of law, and the provisions of s. 357 are in no way cut down by ss. 418 and 423.—H#mzp. v. 
cCarthy, I. L. R. 9 All. 420. 

Appeal by Prisoner in Jail—Procedure :—Where an appeal has been admitted, and notice has 
been properly given under s. 422, and the record has been sent for and perused under s. 423, the 
Appellate Court is competent under the last-mentioned section to dispose of the appeal though 
the appellant is not present (as when he is in jail) and is not represented by a pleader. The only 
limitation placed in the power of the ‘Appellate Conrt is that before disposing of the appeal it 
must peruse the record, and if the appellant is present or represented by a pleader, the appellant 
in person must be heard or the pleader must be heard.—Emp., v. Pophi, I. L. R. 13 All. 171, F. B. 
MAHMUD, J., dissenting. 


424. The rules contained in Chapter XX VI as to the judgment of a Cri- 
minal Court of original jurisdiction shall apply, so far 
as may be practicable, to the judgment of any Appellate 
Court other than a High Court : 

Provided that, unless the Appellate Court otherwise directs, the accused 
shall not be brought up, or required to attend, to hear judgment delivered. 


Section 367, supra, provides what a judgment must contain and specify. The following judg- 
ment of a Sessions Judge: ‘‘I have gone through the case, but [ see no reason to interfere. The 
witnesses for the defence would not support the accused, and after the evidence of two was taken, 
the rest were withdrawn by the barrister of the accused,” was held not to comply with the provi- 
sions of ss. 367 and 424. The case was returned to his Court in order that he might pase judgment 
according to law.— Hakim Singh v. Emp., Punj. Rec., 1884, p. 54. Ina similar case the High Court 
of Calcutta held that such a judgment was not a proper compliance with the law.—Kamiruddin Dai 
v. Sonatun Mundul, I. L. R. 11 Cal. 449. That case was followed under similar circumstances in the 
cases of Ram Das Maghi, I. L. R. 13 Cal. 110, and In re Shwappa, I. L. R. 15 Bom.11. See 
ae ae v. Ram Narain, I. L. R. 8 All. 514: Rohimuddi v. Emp., I. L. R. 20 Cal. 353; and 
Be ’ an Ga 


425. Whenever a case is decided on appeal by the High Court under 
6rder by High Court this Chapter, it shall certify its judgment or order to the 
on appeal to be certified Court by which the finding, sentence or order appealed 
yosower Court against was recorded or passed. If the finding, sen- 
tence or order was recorded or passed by a Magistrate other than the District 
Magistrate, the certificate shall be sent through the District Magistrate. 
The Court to which the High Court certifies its judgment or order shall there- 
upon make such orders as are conformable to the judgment or order of the High 
Court ; and, if necessary, the record shall be amended in accordance therewith. 


The following rules as to orders passed in Criminal Appeals have been in force in the Punjab :— 

1. The Chief Court will certify its decision to the Court from whose judgment the petition of 
appeal or revision was preferred: Provided that if such judgment was that of a Court subordinate 
to the Magistrate of the District, the decision of the Chief Court will be certified to the Magistrate 
of the District. 

, %_ The Court to whom the decision is certified will, in case of rejection of appeal or confirma- 
tion of sentence, cause the appellant to be informed and in case of alteration, reversal or enhance- 
ment of sentence, shall issue a warrant accordingly to the officer in charge of the district in which 
the trial was held. 

f the original sentence was one of fine only, such warrant shall be addressed to the person to 
whom the original warrant was addressed. 

The Sessions Court will in all cases certify its decision passed in appeal to the Magistrate 
of the District in which the trial was held, with whom it rests to issue information or warrant, as 
the case may be, in the manner described in para. 2. 

The Magistrate of the District will himself issue information in the mode prescribed in 
para. 2, in pursuance of all orders passed by his own Court on appeal. 

_ 5. The Magistrate of the District will, in communication with the Superintendent of the 
rison, arrange that no prisoner is removed from the jail in which the prisoner has been confined 
y order of the Court sentencing him to imprisonment until the period of appeal has expired, or if 

at that time an appeal is pending, until the decision of the Appellate Court is known. 

If, for any reason, an exception has been made to the above rule, anda prisoner has been 
transferred before the order of the Appellate Court is known, it will rest with the Superintendent 
of the Jail of sentence to forward the information or warrant of the order of the Appellate Court 
to the Superintendent of the Jail to which the prisoner has been transferred, and the latter officer 
having executed his order, will report execution to the Court issuing the information or warrant — 
Punjab Gazette, 1874, p. 146. 
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The following rules have been framed in Bombay to provide for the due certifying and execu- 
tion of orders of Courts of Appeal, Reference, or Revisions : 

(i) When a sentence on a prisoner is reversed or modified on appeal, 1 fresh warrant will be 
issued by the Appellate Court to the officer in charge of the jail for execution, and its order will 
be communicated to the lower Court for record. 

(ii) When an appeal is rejected, or a sentence confirmed, an intimation to that effect will be 
sent to the officer in charge of the jail by the Appellate Court, and its order will be communicated 
to the lower Court for record. 

(iii) When a case is revised by the High Court, the Court or Magistrate to which the High 
Court certifies its order under s, 299 (425) of the Code of Criminal Procedure will proceed under that 
section to issue a fresh warrant or order to the jailor. 

(iv) When a prisoner has applied to the High Court in revision to have the sentence passed on 
him revised, and the High Court rejects the application, intimation to that effect will be made 
direct to the Superintendent of the Jail. 

(v) In cases referred by the Court of Session for the confirmation of a sentence of death hy the 
High Court, the High Court will send a copy of its order to the Court of Session, which will then 
asus ane to the officer in charge of the jail, as provided in 8. 301 (381) of the Code of Criminal 

rocedure. 

(vi) In all cases in which a sentence or order is modified or reversed, whether in appeal or 
revision, a separate warrant should be issued as regards each prisoner whose sentence has been so 
modified or reversed. In revision cases, the Court to which the order is certified will issue the 
warrants as provided in para. 3. 

(vii) In all cases the Superintendent of the Jail will acknowledge by letter the receipt of any 
warrant or order or intimation, and will inform the prisoner of the result of his appeal or applica- 
tion, and report the fact in the Ictter. 

(viii) In all cases in which a fresh warrant has been issued, whether in appeal or revision, 
the warrant should be returned to the Court issuing it when it has been fully executed.—Bombay 
Gazette, 1879, pp. 471, 475. 


The following rules to provide for the due certifying and execution of orders on appeal, refer- 
ence, and revision have been passed in the N.-W. Provinces :— 

I. The Appellate Court shall in every case certify its decision, which shall include the judg- 
ment or final order, to the Court from whose order the appeal was preferred. 

II, When a sentence on a prisoner is reversed or modified on appeal, and the Appellate Court 
has not proceeded under the next succeeding rule, the Court to which the decision is certified shall 
issne a fresh warrant or order conformably thereto. 

III. The Appellate Court can, if it sces fit itself, issue a fresh warrant or order conformable to 
its decision, and if it do so, shall notify the fact to the Court from whose order the appeal was pre- 
ferred when certifying its decision under rule I, 

IV. Whenan appeal is rejected or a sentence confirmed, the Court to which the decision is certi- 
fied shall intimate the same to the officer in charge of the jail of the district in which the prisoner 
was convicted. 

V. When a case is revised by the High Court, the Court of Session or Magistrate to whom the 
High Court certifies its order under 8. 299 (425) of the Code of Criminal Procedure (Act X of 1872) 
will proceed under that section to issue a fresh warrant or order. 

VI. Whena prisoner has applied to the High Court in revision to have the sentence passed on 
him revised, and the High Court rejects the ope intimation to that effect will be made to 
the officer in charge of the jail through the Court of Session by which, or the Magistrate of the 
District in which, the sentence was passed. 

VII. In cases referred by the Court of Session for the confirmation of sentence of death by the 
High Court, the High Court will send a copy of its order to the Court of Session, which will then 
issue a warrant to the officer in charge of the jail as provided in s. 301 (381) of the Code of Crimi- 
nal Procedure (Act X of 1872), and forward a copy of the same to the Magistrate of the District 
for information. 

VIII. Inall cases in which a sentence or order is modified or reversed, whether in appeal or 
revision, a separate warrant or order shall be issued as regards each prisoner whose sentence has 
been so modified or reversed, and the original warrant shall be recalled. 

IX. A serial number shall be assigned to each trial in every Court. Each Court shall have its 
own yearly series of numbers to be so assigned; but a Court which exercises summary jurisdiction 
may, if it please, keep a separate series for its summary trials and a separate series for its ordinary 
trials. A Court of Session exercising criminal jurisdiction over more than one district may use a 
similar discretion. 

X. Every warrant shall bear the number of the trial in which the commitment was ordered, and 
in any proceeding recalling a warrrnt, the number it bears shall be specified. 

XI. In all cases the officer in eet of the jail will acknowledge by letter the receipt of any 
warrant or order or intimation, and will inform the prisoner of the result of his appeal or appli- 
cation, or communicate the same to him threugh the officer in charge of the jail where he may be 
undergoing his sentence at the time. 

XII. Inall cases in which a fresh warrant has been issued, whether on appeal or in revision, the 
warrant shall be returned to the Court issuing it when it has been fully executed and with an 
endorsement to that effect.—Circular Order, No. 4 of 1880, NV. W. P. Gazette, 1880, p. 1210. 


The following rule is in force in Bengal.— 

Decision on Appeal to be certified to Lower Court.—The Appellate Court shall in very case, except 
as otherwise herein provided, certify its decision to the Court or Magistrate from whose decision 
the appeal has been preferred, and it will be the duty of such Court or Magistrate either to issue 
such warrant as may be necessary in consequence of the decision of the Appellate Court, or to 
inform the appellant in writing, through the officer in charge of the jail, of the result of his 
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appeal.—Cul. H. C.C. 0, No. 6 of 2nd July 1869 ; Wilkins, p. 123. Explanation.—The Appellate 
Court should at once communicate the decision arrived at to the Court which has to carry out its 
order. A copy of the formal order passed and of the judgment on appeal should, however, 
always be attached by tho Appellate Court to the record of the original Court, and returned to it 
therewith.—Cul. H.C. C. 0., No. 4 0f 30th March 1878 ; Wilkins, p. 123. 

Exception.—In cases where an order passed by an officer in charge of a Sub-division other than 
the Sudder Sub-division is reversed or modified on appcal, the Appellate Conrt shall certify its deci- 
sion to the Magistrate of the District, who will issue a warrant to the officer in charge of the jail to 
give effect to the orders of the Appellate Court, and will inform the Court, from whose orders the 
appeal was pereferred, of its result.—Cul. A. C. C. O., No. 6 of 2nd July, 1869 ; Wilkins, p. 123. * 


426. Pending any appeal by a convicted person, the Appellate Court may 


Suspensionofsentence for reasons to be recorded by it in writing, order that 


pending appeal. the execution of the sentence or order appealed against 
Release of appellant be suspended and, if he is in confinement, that he be 
on ball. released on bail or on his own bond. 


The power conferred by this section on an Appellate Court may be exercised 
also by the High Court in the case of any appeal by a convicted person to a 
Court subordinate thereto. 

When the appellant is ultimately sentenced to imprisonment, penal servitude 
or transportation, the time during which he is so released shall be excluded in 
computing the term for which he is so sentenced. 


A sentence of imprisonment cannot be suspended to take effect at a futuro period, but must com- 
mence frum the time that the sentence is passed. Where a Deputy Magistrate postponed the exe- 
cution of a sentence of imprisonment fora stated period at the request of the accused to allow the 
accused to appeal, it was held that the sentence was bad in law and could not be carried into exe- 
cution.—In re Kishen Soonder Bhuttucharjee, 12 W. R. 47. See Inre Krishnanund Bhuttacharji, 
3B. L. R. Ap. Cr. 50. 


The natural effect of suspending a sentence of rigorous imprisonment is to relax the severity of 
the sentence, and to cause the prisoner’s simple detention in custody. The same effect follows 
from suspending a sentence of simple imprisonment, the prisoner whose sentence is so suspended 
being placed in the position of a prisoner remanded for trial. Mad. H.C. Pro., 15th April, 1868 ; 
Weir, p. 38. 

The following rule is in force in Bomhay.— 

Whenever under the provisions of s. 281 (of the Criminal Procedure Code) the Court of Session 
directs an appellant to be released on bail, the Sessions Judge shall order such bail to be given before 


the Nazir of the District Court or before such Magistrate as the Judge may think most convenient. — 
Bombay Gazette, 1879, pp. 471, 475, 


As to High Court’s power of revision, see s. 439, infra. 


427. When an appeal is presented under section 417, the High Coart may 
issue a warrant directing that the accused be arrested 
and brought before it or any subordinate Court, and 
the Court before which he is bronght may commit him 
to prison pending the disposal of the appeal, or admit him to bail. 


See The Queen v. Gobin Tewari, 1. L. R. 1 Cal. 281: Hmp. v. Mangu, I. L. R.2 All. 340: 
Emp. v. Karim Bakhsh, 1. L. R. 2 All. 386. See also s. 439, infra. 


In capital cases where the Local Government appeals from an order of acquittal it was said to 
be generally speaking undesirable that the prisoner’s fate should be discussed while he is at 
large and that the Govornment should in such cases apply for the arrest of the accused.—Hmp. v. 
Gobardhan, 1. L. R. 9 All. 528. 


Scandalous Petition—Where a prisoner applied to the High Court to be admitted to bail pending 
the disposal of the appeal and the petition contained defamatory allegations consisting (inter alia) 
of irrelevant attacks on the wine Magistrate and other officers in the service of the Government of 
India, the Bombay Court refused to allow the petition to be filed and ordered it to be returned— 
In re Durant, I. L. R. 15 Bom. 488—and in so doing appears to have followed the practice in Eng- 
land in such matters—See Hu-parte Simpson, 15 Ves. 416: Cracknall v. Janson, L. R.11 Ch. D.1: 
Butt v. Conan, 8 Bro. and Bing., p. 587. 


Arrest of accused in 
appeal from acquittal. 


428. In dealing with any appeal under this Chapter, the Appellate Court 
Appellate Court may if it think additional evidence to be necessary, may 
take further evidenceor either take such evidence itself, or direct it to be taken 
direct 1¢ to be taken. by a Magistrate, or, when the Appellate Court is a High 
Jourt, by a Court of Session or a Magistrate. 
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When the additional evidence is taken by the Court of Session or the 
Magistrate, it or he shall certify such evidence to the Appellate Court, and such 
Court shall thereupon proceed to dispose of the appeal. 

Unless the Appellate Court otherwise directs, the accused or his pleader shall 
be present when the additional evidence is taken ; but such evidence shall not be 
taken in the presence of jurors or assessors. 

The taking of evidence under this section shall, for the purposes of Chapter 
XXV, be deemed to be an inquiry. 


This section does not authorise the examination of the accused as a witness.—Emp. v. Subbayya, 
I. L. R. 12 Mad. 451. 


When an Appellate Court directs further evidence to be taken by a subordinate Court, it is 
competent to the subordinate Court before which such evidence is given, if any offence against pub- 
lic justice as described in s. 195 is committed before such Court by a witness whose evidence is bein 
recorded therein, to send the case for investigation to a Magistrate under the provisions of 8. 476. 
Reg. v. Buktear Maifaraz, 15 W.R. Cr. 64. 

See s. 439, infra, and Emp.v. Fateh, I. L. R. 5 All. 217, p. 221. 


Where proceedings are submitted under s. 374 for confirmation of sentence of death, the High 
Court has power to take further evidence itself or direct the Sessions Court to do so.—S. 375, supra. 


Where an Assistant Magistrato decided a case without examining the witnesses for the defence 
named by the prisoners, the Sessions Judge on appeal ordered the evidence of those witnesses to be 
taken by the Assistant Magistrate, and on the depositions being returned to him, proceeded to deal 
with the case, and confirmed the judgment and sentence passed by the Assistant Magistrate. It was 
held, that the judgment of the Sessions Judge (though in form confirming the Assistant Magistrate’s 
judgment and sentence) was in substance an original judgment, and that an appeal lay from it to 
tho High Court upon the merits.—Queen v. Mohesh Chunder Chuttopadhia, 2 W. RK. Cr. 13. Seo 
Queen v. Poorno Chunder Doss, 8 W. R. Cr. 59. 

See Lmp. v. Ram Lall, I. L. R. 15 All. 136, 


429. When the Judges composing the Court of Appeal are equally 
divided in opinion, tho case, with their opinions thereon, 
Procedure where ‘ ' ‘ ‘ 
Judges of Court of ap. Shall be laid before another Judge of the same Court, 
peal are equally divid- and such Judge, after such examination and such hearing 
ed. Gf any) as he thinks fit, shall deliver his opinion, and 
the judgment or order shall follow such opinion. 


Under s. 36 of the Letters Patent 1865, which is the same in respect of cach of the three Presiden- 
cies, if a Division Court is composed of two or more Judyes “ and the Judges are divided in opinion as 
to the decision to be given on any point, such point shall be decided according to the majority of the 
Judges, if there shall be a majority ; but if the Judges should be equally divided then the opinion of 
the Senior Judge shall prevail.” Where the Judges of the Bombay High Court differed in opinion ina 
case referred by a Sessions Judge to the High Court, unders, 507, supra, the Court directed that the 
case should be laid before a third Judge, being of opinion that the Code overrules the provisions 
cl, 36 of the Letters Patent 1865.—Emp. v. Dada Ana, I. L. R. 15 Bom, 452. 


21 
439. Judgments and orders passed by an Appellate Court upon appeal 
Finality of orders on shall be final, except in the cases provided for in section 
appeal, 417 and Chapter XXXII. 


An order by an Appellate Court rejecting an appeal on a perusal of the petition of appeal and 
the copy of the judgment or order appealed against, and without calling for the record and pro- 
cecdings in the case, is a final order within the scope of this section and is not subject to revision.— 
Limp. v. Mahomed Yashin, 1. L. R. 4 Bom. 101, 


Sonthal Perqunnahs :-—Under s. 4 (cl. 1) of Act XXXVII of 1855 (which is still in force in the 
Sorthal Pergunnahs) all sentences passed in criminal cases are final. Accordingly an order under 
that Act sentencing an accused to imprisonment is not open to revision under Chap. XX XII,—Dular 
Dat Rai v. Nijabat Hossein, 1. L. R. 12 Cal. 536. Seo Reg. V of 1893, s. 2. 


Decision on Appeal to be certified to Lower Court.—The Appellate Court shall in every case, 
except as otherwise herein provided, certify its decision to the Court or Magistrate from whose deci- 
sion the appeal has been preferred, and it will be the duty of such Court or Magistrate either to 
issue such warrant as may be necessary in consequence of the decision of the Appellate Court, or to 
inform the appellant in writing, through the officer in charge of the jail, of the result of his 
appeal.—Cal. H. C. C. 0., No. 6 of 2nd July, 1869; Wilkins, p. 123. Explanation.—The Appellate 
Court should at once communicate the decision arrived at to the Court which has to carry out its 
order. A copy of the formal order passed and of the judgment on appeal should, however, always 
be attached by the Appellate Court to the record of the original Court, and returned to it there- 
with. - Cal. WC. C, O., No. 4 of 80th March, 1878; Wilkins, p. 122. 
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Exception.—In cases where an order passed by an officer in charge of a Sub division other 
than the Sudder Sub-division is reversed or modified on appeal, the Appellate Court shall certify its 
decision to the Magistrate of the District, who will issue a warrant to the officer in charge of the jail 
to give effect to the orders of the Appellate Court, and will inform the Court, from whose orders 
the appeal was preferred, of its result.—Cal. H. C. C. 0., No. 6 of 2nd July 1869; Wilkins, p. 123. 


431. Every appeal under section 417 shall finally abate on the death of 
the accused, and every other appeal under this Chapter 
shall finally abate on the death of the appellant. 


In the case of Imperatrix v. Dongaji Andaji, I. L. R. 2 Bom. 564, it was held, that Act X of 
1872 gave no right to the heir, devisce, executor, or any other representative of a deceased convict 
to lodge an appeal, or continue and prosecute an appeal already lodged. It was also held, that an 
appeal lodged by a convict abates on his death, but that the High Court nevertheless might call for 
and examine the record of the case with a view to revision and rectification, and might make such 
order thereon as it might consider just. 


Abatement of appeals. 


CHAPTER XXXII.* 
Or REFERENCE AND REVISION. 


432. A Presidency Magistrate may, if he thinks fit, refer for the 
Reference by Presi. Opinion of the High Court any question of law which 
dency Magistrate to arises in the hearing of any case pending before him, 
High Court. or may give judgment in any such case subject to the 
decision of the High Court on such reference ; and, pending such decision, 
may either commit the accused to jail, or release him on bail to appear for 
judgment when called upon. 


_ Ona reference under this section as to whether on the facts stated any offence has been com- 
mitted by an accused person, it lies on the prosecution to make out that an offence has been 
Sera and, under the circumstances, the prosecution must begin.— Emp. v. Haradhan, I, L. R. 

rH ° e 


433. When a question has been so referred, the High Court shall pass 
Disposal of case ac- Such order thereon as it thinks fit, and shall cause a 
cording to decision of copy of such order to be sent to the Magistrate by whom 
zen Court: the reference was made, who shall dispose of the case 
conformably to the said order. 
issetion aatsaowe. The High Court may direct by whom the costs of 
such reference shall be paid. 
434. When any person has, in a trial before a Judge of a High Court con- 
Power to reserve ‘sting of more Judges than one and acting in the exercise 
questions arising in ori. of its Original Criminal Jurisdiction, been convicted of 
ginal Jurisdiction of an offence, the Judge, if he thinks fit, may reserve and 
High Court. , _ ‘ er 
refer for the decision of a Court consisting of two or 
more Judges of such Court any question of law which has arisen in the course 
of the trial of such person, and the determination of which would affect the 
event of the trial. 
If the Judge reserves any such question, the person convicted shall, pending 
Procedure when ques- the decision thereon, be remanded to jail, or, if the 
tion reserved. Judge thinks fit, be admitted to bail, 
and the High Court shall have power to review the case, or such part of it 
as may be necessary, and finally determine such question, and thereupon to 
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alter the sentence passed by the Court of Original Jurisdiction, and to pass such 
judgment or order as the High Court thinks fit. 


_ The power exercised by a High Court sitting as a Court to decide questions of law reserved in 
criminal cases under this section is the power of review, and the Court is a Court of Reference and 
Revision.—Emp. v. APRs Subhana Mendre, 1. L. R.8 Bom. 200. Where a question is reserved, 
the prisoner’s counsel has the right to begin. —Jo. 


a In connection with this section cls. 25 and 26 of the Letters Patent may be read. They are as 
ollows :— 

Section 25.—And we do further ordain that there shall be no appeal to the said High Court of 
Judicature from any sentence or order passed or made on any criminal trial before the Courts of 
Original Criminal Jurisdiction which may be constituted by one or more Judges of the said High 
Court. But it shall be at the discretion of any such Court to reserve any point or points of law 
for the opinion of the said High Court. 

_ Section 26.—And we do further ordain that on such point or points being so reserved as afore- 
said, or on its being certified by the said Advocate-General that, in his judgment, there is an error 
in the decision of a point or points of law decided by the Court of Original Criminal Jurisdiction, 
or that a point or points of law which has or have been decided by the said Court should be further 
considered, the said High Court shall have full power and authority to review the case, or such part 
of it as may be necessary, and apa determine such point or points of law and thereupon to alter 
the sentence passed by the Court of Original Jurisdiction aid to pass such judgment and sentence 
as to the said High Court shall seem fit. 


The High Court, on a point of law as to the admissibility of rejected evidence, reserved under 
cl. 25 of the Letters Patent, 1865, and s. 101 of Act X of 1875, had power, it was held in Bombay, 
to review the whole case, and determine whether the admission of the rejected evidence would have 
affected the result of the trial, or a conviction should not be reversed unless the admission of the 
rejected evidence ought to have varied the result of the trial_—Jmperatrix v. Pitamber Jina, I. L. 
R. 2 Bom. 61. See Hurribole Chunder Ghose, 1. L. R. 1 Cal. 207. In Emp. v. O'Hara, I. L. R. 17 
Cal. 642, upon a review under cl. 26 of the Letters Patent, the Full Bench did not consider it neces- 
sary to deal with the question raised as to what the powors of the Court were acting under cl. 26 of 
the Letters Patent, but quashed the conviction on the ground of improper reception of evidence and 
misdirection. See cases cited in the last-mentioned case. 

In England in a criminal trial if any evidence not legally admissible against the prisoner is left 
to the jury, and they find him guilty, the conviction is bad, and this notwithstanding that there is 
other evidence before them properly admitted and sufficient to warrant a conviction.—Reg. v. 
Gibson, 18 Q. B. D. 537. 


Section 167 of the Evidence Act provides that the improper admission or rejection of evidence 
shall not be ground of itself for a new trial or reversal of any decision in any cases if it shall appear 
to the Court before which such objection is raised that independently of the evidence objected to 
and admitted, there was sufficient evidence to justify the decision, or that, if the rejected evidence 
had been received, it ought not to have varied the decision. 


The High Court under s. 369, supra, has no power to review an order dismissing an application 
by an accused person for revision, and the only remedy is by an appcal to the premee of the 
Crown, as exercised by the Local Government.—Zmp. v. Durga Charan, I. L. R. 7 All. 672; 
Emp. v. Fox, 1. L. R. 10 Bom. (F. B.) 176. The provisions of s. 369, so far as they affect the 
High Court, apply merely to questions of law arising in its original criminal jurisdiction, and 
which are reserved and subsequently disposed of under the provisions of s. 434 and the Letters 
Patent.—Emp. v. Durga Charan, I. L. R. 7 All. 672, per BrobHuRsT, J. See Keg. v. Godai 
Raout, 5 W. R. Cr. 61. 


435. Tho High Court or any Court of Session, or District Magistrate, 
Power to call for re- or any Subdivisional Magistrate empowered by the 
cords of inferior Courts. JTiocal Government in this behalf, may call for and 
examine the record of any proceeding before any inferior Criminal Court situate 
within the local limits of its or his jurisdiction, for the purpose of satisfying 
itself or himself as to the correctness, legality or propriety of any finding, 
sentence or order recorded or passed, and as to the regularity of any proceed- 
ings of such inferior Court. 

If any Subdivisional Magistrate acting under this section considers that 
any such finding, sentence or order is illegal or improper, or that any such 
proceedings are irregular, he shall forward the record, with such remarks there- 
on as he thinks fit, to the District Magistrate. 

Orders made under sections 143 and 144 and proceedings under section 
176 are not proceedings within the meaning of this section. 


The first part of this section corresponds with Act X of 1872, ss. 2%, 295, para. 1, using the 
word ‘ proceeding’ for ‘ case,’ and conferring powers on Subdivisional Magistrates, when empowered 
by the Local Government. Instead of the words ‘inferior Criminal Court,” s. 295 of the old Oode 
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used the words “ Court subordinate to such Court or Magistrate.” As to the last paragraph, see 
Act X of 1872, s. 520. See also In re Chunder Nath Sen, 1. L. R. 2 Cal. 295: Bradley v. Jameson, 
I. L. R. 8 Cal. 580, and Charter Act, 24 and 25 Vic. 104, s. 15. 


Section 143 deals with orders against the repetition of public nuisances, s. 144 with orders in 
certain urgent cases of nuisance, and s. 176 with inquiries into the cause of death. 


‘ Unger Burma :—In Upper Burma, with the exception of the Shan States, Reg. V of 1892, 
sched. XII, provides :— 
(1) The District Magistrate may in any case in which he has himself called for, or a Sub- 
divisional Magistrate has forwarded to him, the record of a proceeding hefore a Magistrate of the 
second or third class pass such order as in the case he thinks fit, provided that he shall not pass a 
severer sentence for the offence which, in his opinion, the accused has committed, than might have 
been passed for such offence by the Magistrate who tried the case, and that no order shall be made 
to the prejudice of the accused unless he has had an opportunity of showing cause against It. 
(2) The Governor-General in Council or the Local Government may at any time by notification 
in the official Gazette direct that this section shall cease to be in force in any district with effect 
from a date to be specified in the notification. 


See as to the subordination of Courts, s. 17, supra. 


‘* Proceeding.”—An order of a Magistrate altering a sentence of six months’ imprisonment to 
one of five years’ detention in a reformatory under s. 8 of Act LV of 1876 is a judicial proceeding.— 
Emp. v. Manaji, I. L. R. 14 Bom. 381. 


A Magistrate of a District is competent under this section to call for and deal with the record 
of any proceeding before any Magistrate of whatever class in his own district. After a consider - 
able conflict this has now been decided by Full Benches of the High Courts of Calcutta, Madras, 
and Allahabad (Opendro Nath Ghose v. Dukhini Bewah, I, L. R. 12 Cal. 473: In re Padmanabha, 
I. L. R. 8 Mad. 18: Emp. v. Laskari, 1. L. R. 7 All. 853), by a Division Bench of the High Court 
at, Bombay (Emp. v. Priya Gopal, 1. L. R. 9 Bom. 100), and by the Chief Court inthe Punjab.— 
Shumsuddin v. Pir Ali, Punj. Roc., 1885, p. 82. 


A Joint Sessions Judge cannot exercise the powers of a Sessions Judge under this Chapter (In 
re Musa Asmal, I. L. R. § Bom. 164); nor can matters be referred to him so as to enable him to 
dispose of them.—Reference by Judge of Surat, I. L. R. 9 Bom, 352. Sce s. 193, cl. 2, supra, which 
contemplates only cases for trial. 


In the case of Shoindro Noshyo v. Rung Lal Jhah, 25 W. R. Cr. 21, it was held that s. 295 of 
Act X of 1872 applicd only to the Sessions Judge of the District and not to Joint Sessions Judges. 
Under s. 31, ante, however, Joint Sessions Judges have the same powers as to sentences as those 
possessed by Sessions Judges and Additional Sessions Judges, and there seems to be no reason why 
the provisions of this section should not apply equally to them. 


. Where a Sessions Judge has called for the record of an inferior Court, he ought, before refer- 
ring the case to the High Court for orders, to call upon the inferior Court for an explanation of 
the order passed, and should submit such explanation together with the rest of the record to the 
High Court.—Mailamidi v. Taripulla Paramanik, 1, L. R. 8 Cal. 644. 


In the case of Reg. v. Belilios, 12 B. L. R. 249: (8. C.) 20 W. R. Cr. 61, it was held by GLoveEr, 
J., that the power of the High Court under s. 294 of Act X of 1872 was limited to sentences and 
orders passed by subordinate Courts as distinct from judgments of such Courts, and that a judg- 
ment could not be interfered with (except in cases where the law gave an appeal upon the facial, 
unless it could be shown that it was contrary to law. PONTIFEX, J., held that the High Court 
could not interfere with a conviction unless there had been some material error of law rendering 
the conviction illegal and improper. See also Reg. v. Bindu, 8 W. R. Cr. 60. 


A Magistrate acts contrary to law when he determines, on an application by a prisoner for 
copies of documents required by him for his defence, whether the documents are necessary or not; 
and therefore a conviction was set aside where the Magistrate refused to grant the prisoner copies 
of papers necessary for his defence.—Sheebh Pershad Pandah, Petitioner, 14 W. R. Cr. 77. 


Waiver or Consent of Accused.—Criminal proceedings are bad unless they are conducted in the 
manner prescribed by law, and if they are substantially bad in themselves, the defect will not be 
cured by any waiver or consent of the accused.—Queen v. Bholanath Sein, 25 W. R. Cr. 57 :(8. C.) 
- L. R. 2 Cal. 23: me v. Bishonath Pal, 12 W. R. 3—for an accused can consent to nothing.— 

mp. Vv. Morarji, I, L. R. 13 Bom. p. 391: Attorney-General v. Bertrand, 36 L. J. P.C. 51, p. 57. 


Evidence.—It is only in very exceptional cases that the High Court sitting as a Court of 
Revision deals with questions of evidence and disturbs or supplements the finding of a lower Court 
on &@ question of fact.—Hmp. v. Shek Saheb Budrudin, 1. L. R.8 Bom. 197: Bhawoo Jivaji vy. Mulji 
Dayal, I. L. R. 12 Bom. 377: Emp. v. Chagan Dayaram, I. L. R. 14 Bom. 331. It will do so in the 
interests of justice where the inguiry has been faulty.—Wobin Krishna v. Rassick Lall, 1. L. R. 10 
Cal. 1047. But when a Sessions Judge, after a careful and deliberate weighing of the evidence on the 
record, comes to & conclusion unfavourable to the accused, the High Court is not justified in in- 
terfering under this section, however much it might hold a contrary opinion as to the value of 
ae evidence (Heg. v. Belilios, 12 B. L. K. 249: (S:C.) 20 W. R. Cr. 64), for although the High 

ourt has power to go into questions of fact under this soction, it will only exercise the power in 
cases in which it finds that it will be in the interests of justice to do so.—In re Nobin Krishna 
Mookerjee v. Rassick Lal Laha, I. L. R. 10 Cal. 1047, tn that case the High Court cxercised 
the Abie to © into questions of fact. Sce In re Tarucknath Mookerjee, 19 W. R. Cr. 30: (8. C.) 
10 BLL, R, 285. In Reid v. Richardson, 1. L, BR. 14 Cal, 361, the High Court dealt with the 
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whole of the evidence in the case, and the Magistrate having made an order under s. 145, whereas 
the proper order was under s. 146 of the Code of Criminal Procedure, the High Court made the 
order which the lower Court ought to have made. 


__. The High Court is not debarred from interfering in cases requiring the exercise of discretion 
if it appears on the face of the proceedings that the Magistrate has exercised no discretion or has 
exercised his discretion in a manner wholly unreasonable.—In re Juggut Chunder Chuckerbutty, 
I. L. R. 2 Cal. 110. 

In the case of In re Mohesh Mistree, I. L. R. 1 Cal. 282: (S.C.) 25 W. R. Cr. 30, 80, it was 
held, under the old Code, dissenting from a decision of the Bombay High Court in the case of Sidya 
bin Satya, referred to in Mr. Justice Prinsep’s 5th edition of the Criminal Procedure Code, p. 269, 
under s, 295 of Act X of 1872, that where a case of improper discharge came before a District 
Magistrate, the proper and only course for him was to report the case for orders to the High Court, 
which, if of opinion that the accused was improperly discharged, might, under s. 297, direct a 
retrial. See In re Dijobur Dutt, I. L. KR. 4 Cal. 647: In re Troylukhyonath Mitter, 1 C. L. R. 
83 Apparently now the procedure, which ought ordinarily to be followed in such a case, is that 
laid down by this and the next two sections. The Court of Session or District Magistrate would 
have power under s. 438, infra, to report the case to the High Court. 


Acquitial.--In a case where a private prosccutor sought to have a judgment of acquittal revisod 
hy a Sessions Court, the High Court said : ‘‘ An appeal aguinst an acquittal by way of revision is, in 
our opinion, not contemplated by the Code and should, we think, on public grounds be discharged. 
— Thandavan v. Perianna, I. L. R. 14 Mad. 363. 


The High Court has no power to interfere where there is a difference of opinion between the 
Magistrate and the Judge as to the credibility of certain witnesses.—Shaik Oodla v. Barkat, 18 W. R. 
Cr. 7. 

It seems doubtful whether the High Court as a Court of Revision has any power to reduce the 
amount of recognizances which may have been forfeited. The Magistrate of the District should, in 
eee address the Government. Sec In re Noor-ool-Huk, 2 C. L. R. 408: (8. C.) IL. R. 
e a e ° 


A Sessions Judge has no power to direct a Division Magistrate to cancel his procecdings re- 
viewing the calendars of Magistrates subordinate to him.—Pro., 18th August, 1873 ;7 Mad. H.C. RB. 
Appx. XXvii. 

The Magistrate of the District has jurisdiction to call up to his own Court any criminal case 
without limitation as to the stage of proceeding at which it may be called. If the Magistrate of 
the District having, in the exercise of his authority, withdrawn any case, finds that it does not 
come within the jurisdiction of his Magistracy, he is not merely competent, but bound to refuse 
to proceed further with the case.—Vilaelee Khanum v. Meher Ali, 24 W. R. Cr. 4. 


Under the former Code it was held that a Magistrate is not competent to refer the proceedings 
of a superior Court to the High Court.—Jn re David, 6 C. L. R. 245: in re Ram Lall, 1. L. R. 8 
Cal. 875. Under the present Code the Allahabad Court in order to avoid confusion and conflict of 
decision has laid down a rule that where the Sessions Judge has made an order under s. 437, a Dis- 
trict Magistrate ought not to pass a contrary order on the matter being brought before him, if he 
thinks the order of the Judge is wrong, but that he should submit the matter to the High Court.— 
Emp. v. Pirthi, 1. L. R.12 All. 434. But it was also pointed out by the same Court that where a 
District Judge considers there has been a miscarriage of justice in the Court of Sessions, he ought 
not to refer to the High Court for orders under s. 438, post, but should communicate with the Public 
Prosecutor and invite his assistance to move the High Court with regard to the matter.—Hmp. v. 
ae a ae 9 All. 362. But he should only do so in very special cases.--Emp. v. Zor Singh, 


Where a Subdivisional Magistrate (a Joint Magistrate), after perusing the calendar of a case 
tried by a Magistrate subordinate to him (a second class Magistrate), sent for the record and 
assed an order under s. 195, supra, sanctioning the prosecution of a witness in the case for perjury, 
it was held that the order was illegal. The Court said: ‘If the Joint Magistrate wished himself 
to direct a prosecution, he should have acted under s. 476 of the Code of Criminal Procedure, and 
after some preliminary inquiry, including, I should think in this case, notice to the accused, he 
should have sent the case for inquiry to the nearest Magistrate of the Ist class.—Queen v. Yendava 
Chandramma, I. L. R. 7 Mad. 189, It may further be doubted whether the Joint Magistrate 
would have jurisdiction, even under s. 476 of the Code of Criminal Procedure, as the matter did 
not come under his notice in the course of a judicial proceeding as defined by s.4 (d) of the Code 
of Criminal Procedure.—Emp. v. Kupper, I. L. R.7 Mad. 560. There it appeared that one Nutchi 
had been charged under as. 457 and of the Indian Penal Code, and that the Magistrate disbeliev- 
ing the evidence had discharged him on the ground that the case had been concocted. There was 
no complaint before the Joint Magistrate. , 


The working of the provisions of this section is somewhat limited by the extremely general 
terms of s. 537, which says that, subject to the provisions thereinbefore contained, no finding, 
sentence or order by a Court of competent jurisdiction shall be reversed or altered under Chapter 
XXVII, or on appeal or revision, on account of any error, omission, or irregularity in the com- 

laint summons, warrant, charge, judgment, or other proceeding before or during trial or in any 
inquiry or other proceeding under this Code, or of the want of any sanction required by s. 195, or 
of the omission to revise any list of jurors or assessors in accordance with s. 324, or of any misdirec- 
tion in any charge to a jury, unless such error, omission, irregularity, want, or misdirection had 
occasioned a failure of justice. The effect of that section is to leave it entirely to the discretion 
of the Revising or Appellate Court, whether it will interfere, and while some Benches are ready 
to admit the possibility of an accused person having boen prejudiced by errors, omissions or other 
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irregularities, other Benches refuse to exercise their powers under 8, 430, unless there is the clearest 
ground shown for alleging prejudice. 


Where an offence is tried by a Court without jurisdiction, the proceedings are void under s. 530, 
infra. See Emp. v. Husein Gaibu, I, L. R. 8 Bom. 307. 


A Collector as such, it has been held, is not subject to the revisional jurisdiction of the High 
Court, and that Court in the exercise of such jurisdiction is not competent to deal with an alleged 
illegal order made under the Penal Code by a Collector. Inre Deanut Hosen, 10C. L. R. 14. In 
that case the Collector in certain butwara proceedings fined a mukhtear under s. 182 of the Penal 
Code for making false statements in support of a petition presented by his client. 


Sessions Judges are to be guided by, but not to go beyond, the following instructions in coms 
munications with Magistrates :— 

District Magistrates are to comply with all requisitions for records, returns, and information 
made by Sessions Judges with regard to any case appealable to them or referable by them to the 
High Court, whether decided by the District Magistrate or by the other Magisterial officers of 
the district, or made by Sessions Judges under the orders of the High Court in the exercise of 
their duty of superintendence over subordinate Courts. District Magistrates are also to render 
any explanation which Sessions Judges may require from them, and to obtain and submit any 
explanation which Sessions Judges may require from Subordinate Magistrates, in order to assist 
the Appellate Courts in respect of the three classes of cases above referred to.—Cul. H.C. C. O., 

.40f 16th December, 1876; Wilkins, p, 124, 


Upper Burma :-—Reg. V of 1892 provides as follows :— 

(1) The District Magistrate may in any case in which he has himself called for, or a Sub- 
divisional Magistrate has forwarded to him, the record of a procceding before a Magistrate of the 
second or of the third class pass such order in the case as he thinks fit. 

Provided that he shall not yes @ severer sentence for the offence which, in his opinion, the 
accused has committed than might have been passed for such offence by the Magistrate who tried 
the case, and that no order shall be made to the prejudice of the accused unless he has had an 
opportunity of showing cause against it. 

(2) The Governor-General in Council or the Local Government may at any time, by notifica- 
tion in the official Gazette, direct that this section shall cease to be in force in any district with 
effect from a date to be specified in the notification. 


The following rules are in force in Bombay :— 

When the High Court calls on a Magistrate for the record of a case, which record has already 
been sent to the Sessions Court in appeal, the Magistrate shall make a return accordingly to the 
writ. When a case is called for at the same time both on appeal and by the High Court, in revi- 
sion, the Magistrate shall comply with the order of the Court of Appeal, and make a return accord- 
ingly to the writ of the High Court. 

in order to provide that a proper return to a writ of the Court of Session calling for records and 
proceedings may be made, no Magistrate shall part with the custody of the original gees of a case 
which it may be necessary to forward to the Police Commissioner, until the period within which 
an appeal can be made has expired, or the appeal has been disposed of.—Bombay Gazette, 1879, pp. 
471, 475. 

Copy of Appellate Court’s Order to be certified with Proceedings called for by the High Court.— 
When proceedings are called for by the High Court from any Magistrate, the copy of any order 
made by the Appellate Court and transmitted to the lower Court shall be forwarded to the High 
Court with the record and proceedings of the Magistrate.—Bombay Gazette, 1879, pp. 471, 475. 


436. When, on examining the record of any case under section 435 or 
otherwise, the Court of Session or District Magistrate 
considers that such case is triable exclusively by the 
Court of Session, and that an accused person has been 
improperly discharged by the inferior Court, the Court of Session or District 
Magistrate may cause him to be arrested, and may thereupon, instead of direct- 
ing a fresh inquiry, order him to be committed for trial upon the matter of which 
he has been, in the opinion of the Court of Session or District Magistrate, im- 
properly discharged : 
Provided as follows— 

(a) that the accused has had an opportunity of showing cause to’such Court 
or Magistrate why the commitment should not be made : 

(6) that, if such Court or Magistrate thinks that the evidence shows that 
some other offence has been committed by the accused, such Court or Magistrate 
may direct the inferior Court to inquire into such offence. 


The words ‘case triable exclusively by the Court of Session’ are used instead of the words 
‘ Sessions case,’ which were used in the former Code. This alteration has been made apparently in 
consequence of the cases of Reg. v. Seetul Pershad, 5 All. 168: Joy Kurn Singh v. Man Patuck, 21 
W. R. 42: Emp. v. Kanchun Singh, I. L. R. 1 All, 413: Emp. v. Hary Doyal Kurmokar, 1, L. R. 


com- 
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4 Cal. 16: (S. C.) 3 C. L. R. 263: Emp. v. Tarachurn Bagdi,7 C. L. R. 168, where the term ‘ Sessions 
case’ in 8. of Act X of 1872 was held to refer to cases triable by a Court of Session only. 


The High Court has power under this section and as. 439 and 423, if it consider that an accused 
person has been mu pEe erly discharged, to order him to be committed for trial.—Emp. v. Ramlat 
Singh, I. L. R. 6 All. 40, but in one case it was said, only where it considers that the accused is 
triable exclusively by the Court of Sessions.—Emp. v. Sukha, I. L. R. 8 All. 14. In a later case, 
however, it was held that the High Court had power to direct the commitment, where it considered 
wae fee ae the oer which should have becn passed by the Magistrate.—Emp. v. Abdul Rahman , 

e e e om. e 


The necessity for altering a conviction from one section to another for cognate offences when 
tho accused has not been prejudiced is no sufficient ground for a reference to the Court of Revi- 
sion.—Emp. v. Ishan Chundra De, I. L. R. 9 Cal. 847. 


Fresh Inquiry.—In a case triable exclusively by the Sessions Court a District Magistrate under 
s. 436 is not restricted to order tho commitment of the accused who may have been discharged, as 
that section contemplates a fresh inquiry being held.—Zmp. v. Maniruddin, I. L. R. 18 Cal. 77. 

But where a District Magistrate refers a case to a Subordinate Magistrate for further inquiry, 
the Subordinate Magistrate having previously discharged the accused, the District Magistrate has 
no right to fetter him in his discretion as to whether he should commit the case or not.—£mp. v. 
Munisami, I. L. R. 15 Mad. 39. 


As to the use of term ‘‘ inferior Court ” in this section, see note to preceding section. 


Proviso (a) to this section is new. It is anexception to the general rule laid down by s. 440, post. 
It follows the ruling in the case of Jn re Bundhoo, 22 W. R. Cr. 67, where it was said that it is a 
general principle of English law that no person shall be affected in bis personal liberty without havin 
an opportunity given him to answer the charge or matter of complaint for which he is arrested and 
put in prison ; and that, acting upon this principle, the High Court, although there was nothing in 
s. 296 (of the old Code) with regard to summoning or giving notice to an accused person, almost 
never exercised its powers of revision to the detriment, or adversely to the interests, of any person 
without first giving him an opportunity of being heard in the matter. See also Jn re Nowali, 24 
W.R. Cr. 70: In re Dwarkanath Bhuttacharjea, 1. C. L. R. 93: Rey. v. Devama, I. L. R. 1 Bom. 
64: In re Khamir, 1. L. R. 7 Cal. 662: (8S. C.) 10 C. L. R. 8. In the last-mentioned case it was held, 
that the Court had power to direct the subordinate Court to inquire into any offence for which jt 
considered a commitment should be ordered. Where an accused person had been discharged by a 
Subordinate Magistrate, and the District Magistrate directed the committal of the accused to the 
Court of Session under this section without calling upon him to show cause why he should not be 
committed, it was held that the order of committal and commitment made thereunder were illegal. 
—Reg. v. Kanjamalai Padayachi, 1. U. R. 6 Mad. 372. 

A Sessions Judge may, under this section, after a Magistrate has discharged an accused person, 
order the Magistrate to commit the accused person to the Sessions.—Syud Alusmud Ali Chowdhry, 
Petitioner, 7W. R. Cr. 38. Whether he will do so or not is within his discretion, with the exer- 
cise of which the High Court will not interfere.—Reg. v. Sheetaram Chowdry, 2 W. R. Cr. 44 

Under the old Code it was held, that a Sessions Judge could direct a commitment only for some 
offence with which the accused was substantially charged in the complaint, or which was specified 
in the warrant, or which was framed as a formal charge by tho Magistrate at the preliminary hear- 
ing.—Reg. v. Taruck Nath Mookerjee, 19 W. R. Cr. 30: (S. C.) 10 B. L. R. 285: Joy Kurn Singh v. 
Man Patuck, 21 W. R. Cr. 41. Otherwise, under the old Code, a man might have been committed 
by the Judge for trial of an offence; of which he had never been accused or never even heard a word, 
until he was apprehended under the commitment. Now, under proviso (a) he would have an oppor- 
tunity of showing cause. A commitment made under this section without giving such an oppor- 
tunity is illegal.—Reg. v. Kanjamalai Padayachi, I. L. R. 6 Mad. 372. 

Where an order on the face of it appears to have been made without jurisdiction, no subse- 
uent explanation can make it good.—-In the matier of Abdool v. Lucky Narain Mundul, I. L. R. 5 
al. 132, per BROUGHTON, J. 

In cases exclusively triable by the Court of Session this section empowers the Court of Session 
or District Magistrate to order a discharged person to be committed for trial by the Court of Ses- 
sion or District Magistrate. But there is nothing in the section to show that, when such order is 
made the commitment thereupon must necessarily be made by the Magistrate who has discharged 
him, whilst the first proviso to it shows that it may be made by the Cour‘ of Session or by the 
District Magistrate according as the power under the section happens to be exercised by one or the 
other.--Emp. v. Krishnabhat, I. L. R. 10 Bom. 319. A Court of Session may try a prisoner so com- 
mitted to itself.—Jb. 

Section 101 of the Mutiny Act (41 Vict. cap. 10) does not deprive the Criminal Courts of jurisdic- 
tion over British soldiers committing offences within the territorial limits of such Courts, nor ren- 
der the exercise of their jurisdiction dependent upon the sanction of the Commander-in-Chief, and 
is merely permissive of a military trial being held.—In re Felix Maguire, 4 C. L. R. 432: (S. C.) 
I. L. R. 5 Cal. 124, 

See the Andaman and Nicobar Islands Reg. III of 1876, s. 13. 


437. On examining any record, under section 435 or otherwise, the 
High Court or Court of Session may direct the District 
Magistrate by himself or by any of the Magistrates 
subordinate to him to make, and the District Magistrate 
may himself make, or direct any Subordinate Magistrate to make, further inquiry 


H, C CRP 


to order in- 
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into any complaint which has been dismissed under section 203, or into the case 
of any accused person who has been discharged. 
As to subordination of Magistrates, see s. 17, supra, and the note to s. 236, supra. 


This section gives the Sessions Court and District Magistrate the power (which was exercised 
solely by the High Court under the former Code of Criminal Procedure) of reviving a prosecution 
ence dealt with by the Magistrate. See Emp. v. Papadu, I. L. R. 7 Mad. 454, p. 457: In re 
Troylokhyanath Mitter, 1 C. L. R. 83. 


The section is general and applies to the case of any accused person who has been discharged, 
whether the case is exclusively triable by a Court of Sessions or not.— Emp. v. Maniruddin, I. L. R. 
18 Cal. 75. 


It would seem that where further evidence is procurable, any Magistrate who has discharged 
an accused person might revive criminal proceedings before himself.—Emp. v. Donnelly, 1. L. R. 2 
Cal. 405. See cases cited in that case. 


In the case of Emp.v. Bhup Singh, I. L. R. 2 All. 771, a Sessions Judge, after having asked 
the assessors their opinion in a case which was being tried, suspended the trial of the case, and 
made a referencs to the High Court on a question of jurisdiction which had arisen in the case ; 
and it was held, that it was not intended that the section should so be used, and that the Sessions 
Judge was bound to dispose of such question himself. 


A Deputy Magistrate placed in charge of the current duties of the District Magistrate’s office 
is ide Mee with jurisdiction under this section.—Ramanund Mahton v. Koylash Mahton, 
I. e e ] oe. ° ° 


Further Inquiry.—There appears to have been some slight conflict in the decisions of the High 
Court as to the circumstances under which “ further inquiry” may be ordered. In the case of 
Chundi Bhattacharjee, 1. L. R. 10 Cal. 207, Mrrrek and Fiexin, JJ., held, that the ‘‘ further in- 
quiry ” contemplated by the section was an inquiry upon further materials and not a re-hearing 
upon the same evidence which was before the Magistrate who held the first inquiry. So in the case 
of Jeebun Kristo Roy v. Shib Chunder Dass, I. L. R. 10 Cal. 1027, ToTrENHAM and NorRIs, JJ., 
held that the law allowed a ‘further inquiry ” only where there had not been a full inquiry, and 
where further evidence was disclosed. In that caso there had been a full inquiry, and after all the 
evidence for the prosecution had been taken, the Deputy Magistrate, who dishelieved the evidence, 
discharged the accused under s. 253, The District Judge ordered a further inquiry on the ground 
that he considered that there was sufficient evidence to support the case of the prosecution, and 
that the Deputy Magistrate's order was ‘‘a long and laboured effort to explain away the evidence 
for the prosecution.” See Darsun Lall v. Jumuk Lail, 1. L. R. 12 Cal. 522. 

These cases, it need hardly be pointed out, turned entirely upon the evidence. It is quite pos- 
sible, however, that an order dismissing a complaint under s. 203, or discharging an accused person 
under s. 253 of the Code, may have been the result of the Magistrate having omitted to take 
portions of the evidence into consideration, or having taken an entirely wrong view of the law appli- 
cable to the facts in evidence, It would seem not unreasonable in such case for the Court exercising 
powers under this section to point out the omission or in what respect the view taken of the law was 
wrong, and to direct a further inquiry upon the same evidence, regard being had to the order made 
by the Court directing the inquiry. This view was apparently, adopted by the High Court at 
Calcutta in two unreported cases, in both of which the cases of Chundi Bhuttacharjee, I. L. R. 
10 Cal. 207, and Jiban Kristo Roy v. Shib Chunder Dus, 1. L. R.10 Cal. 1027, were cited. The former 
(In re Bolaki Hajjam, Criminal Rule from Beguserai, No. 9 of 1885, decided 29th January 1885) 
of these cases was decided by MCDONELL and MACPHERSON, JJ. 

In the other unreported case referred to (In re Sheo Narain, Criminal Rule from Sarun, No. 147 
of 1885, decided 23rd May, 1885), a Joint Magistrate discharged the accused who were charged with 
riot, grievous hurt, and assault. Fhey pleaded an alibi. The alleged riot had reference to a narrow 
strip of land, and an issue was raised as toiwhether it belonged to the complainant or to the accused. 
There was a considerable body of evidence to show that it belonged to the complainant ; but there 
was no evidence on the record (although an extrajudical order of another Magistrate was relied on 
to prove it which it did not) to prove that it belonged to the accused. The Magistrate held that there 
was no evidence that the land did belong to the complainant, but that from the nature of the situa- 
tion of the strip of land, it must be assumed to have belonged to the accused, who held the adjoin- 
ing land, and disregarding the plea of ulibi set up, he discharged the acensed on the ground that 
they had acted in self-defence. There had been a full inguiry, all the witnesses for the prosecution 
having been called and examined. The High Conrt (MITTER and MCDONELL, JJ.) reversed the 
order. The rule upon which the High Conrt acted was granted by PRINSEP and Picot, JJ. 

In the case of Emp. v. Amir Khan, I. L. R. 8 Mad. 336, the Madras Court, while it held that 
where a person had been discharged, futher inquiry could not be directed under s. 437 on the ground 
that the Magistrate had not rightly appreciated the credit due to the witnesses, considered that 
further inquiry should only be directed when other witnesses might have been examined, or when 
witnesses had not been properly examined, and that, inasmuch as the section (437) does not direct 
that the evidence already taken should be taken again, the further inquiry should ordinarily be 
made by the Magistrate who made the original inquiry. TURNER, C.J., in delivering the judgment 
of the Court, said : ‘‘ The conclusion at which we arrive as to the meaning of ‘ further inquiry ’ is in 
accordance with the decisions of the Calcutta High Court.” 

Where a Deputy ie Andean discharged a person accused of an offence on the ground that the 
evidence was insufficient for a conviction, the Magistrate of the District recorded an order, stating 
that in his opinion the accused had been improperly discharged, and directing unders. 437 that 
further inquiry should be made, and the accused called. upon to enter upon his defence. He was tried 
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by the Magistrate of the District, convicted and sentenced; but the witnesses for the prosecution were 
not re-called. It was held the subsequent proceedings of the District Magistrate wore bad, inas- 
much as the conviction was based practically upon evidence not recorded in the course of a ‘‘ fur- 
ee pas As aor him, but upon evidence recorded by the Deputy Magistrate.—Zmp. v. Hasnu, 

_ In the case of Dhania v. Clifford, I. L. R. 13 Bom. 376, where on revision it appeared to the 
High Court that the Magistrate who had discharged the accused had wrongly omitted to take into 
consideration the admission made by the accused, the High Court considered that the inquiry was 
necessarily incomplete and imperfect, and directed a further inquiry. Soin Emp. v. Balasumatambi, 
I. L, R. 14 Mad. Bod. it was held, the term inquiry was not restricted in its ordinary acceptation to 
the mere taking of evidence, but it included also a consideration of its effect in relation to the com- 
aint forming the subject of the inquiry, and that there was no reason why the expression “ further 
inquiry” should not signify as well a frcsh consideration of the etfect of the evidence already re- 
corded as a supplemental inquiry upon fresh evidence. 

In Huri Dass Sanyal vy. Saritulla, I. L. R.15 Cal. 608, it was held by a majority of the Full 
Bench that after an inquiry by a Subordinate Magistrate and the discharge of an accused person a 
Sessions Judge or District Magistrate has jurisdiction under s. 437 to order a ‘‘ further inquiry ” or 
a re-hearing upon the same materials which were before the Subordinate Magistrate, i.e., when no 
further evidence is forthcoming; but, PRINSEP J., dissenting, that the words “further inquiry” in that 
section mean the inquiry preliminary to trial which regularly results in a charge or discharge and do 
not include a trial, and if on the evidence taken the accused ought to be committed, then in a case 
triable only at the Sessions, the proper course is to commit under s. 436, in other cases to refer to the 
High Court. WILs0N, J., in delivering the judgment of the majority of the Court, said: ‘The re- 
sult is that, in my opinion, this Court or the Court of Sessions or the District Magistrate has juris- 
diction on any sufficient ground to set aside an order of discharge, and direct either an additional 
investigation of the facts, or a reconsideration of the evidence, by the Magistrate whose order is set 
aside, or a new inquiry before another Magistrate; and among such sufficient grounds are the omis- 
sion to take evidence which ought to have been taken, the discovery of fresh evidence, mistakes of 
law, illegality or irregularity in the proceedings, and the incorrectness of the first finding. Iagree 
with the view taken in the Bombay High Court in Queen-Emp. v. Dorabji Hormagji, 1. L. R. 10 
Bom. 131, and to a great extent with that taken by the Fu!l Bench of the Allahabad Court in Queez- 
Emp. v. Chotu, I. L. R. 9 All. 52. 

‘* But although the jurisdiction of this Court and of the Court of Session and of the District 
Magistrate is upon this view a very wide one, the discretion thus conferred is a judicial discretion. 
No Court can properly set aside an order of discharge without having and assigning solid and sufii- 
cient reasons for doing so. And if there is reason to set uside an order of discharge, it is the duty 
of the Court which has to deal with the matter in cach case to make such order as is appropriate to 
the facts of the casc. In a case triable only by the Sessions Court, to which s. 436 applies, if the 
Sessions Judge or the District Magistrate is satisfied that on the evidence taken there is a clear 
case for a committal, and there is no reason for desiring a further consideration by a Magistrate, 
1 think it would ordinarily be his duty to direct a committal under s. 436, and not to order a fur- 
ther inquiry under s. 437. In the same way, in a case not triable only by the Court of Sessions, 
if the Sessions Judge or the District Magistrate is satistied that on the evidence taken there is a 
clear case for charging and trying the accused, and there is no reason for desiring further magis- 
terial examination, I think it is ordinarily his duty to refcr the case to this Court, which can make 
a suitable order, and not to direct a further inquiry by a Magistrate.” PETHERAM, C. J., and 
GHOSE J., were of opinion that it was not intended that the further inquiry should be granted 
simply for the reconsidcration of the evidence, but that it should be confined to cases in which the 
revising Officer is satisfied that the subordinate officer has pier on insufficient materials, and 
that with a more exhaustive inquiry further material would be forthcoming. 

In the case of Lmp. v. Dorabji Hormasji, I, L. R.10 Bom. 131, it was held that, where a, 
complaint had been dismissed under s. 203 of the Code, or an accused person discharged by a Subor- 
dinate Magistrate, the District Magistrate had power under s. 437 to direct any Magistrate subor- 
dinate to him to make further inquiry into the complaint dismissed, or into the case of the accused 
person discharged, even if there were no additional evidence disclosed or allegation that such existed, 
‘further inquiry” not being restricted to ‘‘inquiry upon further materials or additional evidence.” 
In that case the cases of Chundi Churn Bhuttacharjee v. Hem Chunder Banerjee, I. L. R. 10 Cal. 
207: Jeebun Kristo Roy v. Shib Chunder Das, I. L. R. 10 Cal. 1027: Emp. v. Hasnu, I. L. R. 6 All, 
367, and Emp. v. Amir Khan, I. L. R. 8 Mad. 336, were commented on. See Sahib Kour v, 
Kasim, Punj. Rec., 1891, p. 41, and Harbaj Roy, Punj. Rec., 1887, p. 174. ; 

In Allahabad the Full Bench held that the High Court or Court of Session in such a case had 
junedionen to direct further inquiry on the same materials, and a District Magistrate might, under 

ike circumstances, himself hold further inquiry or direct further inquiry by a Subordinate Judge, — 
Emp. y. Chotu, I. L. R. 9 All. 52. The Court there dissented from mp. v. Bhole Singh, Weekly 
Notes, 1583, p. 150: Emp. v. Hasnu, I. L. BR. 6 All. 367: Chundi Churn Bhuttacharjee v. Hom 
Chunder Banerjee, I. L. R. 10 Cal. 207 : Jeebun Kristo Roy v. Shib Chunder Dasa, 1.L.R. 10 Cal. 1027: 
Darsun Lall v. Jamuk Lall, 1. L. R. 12 Cal. 522: Emp. v. Amir Khan, I. L. RK. 8 Mad. 336. The 
Madras High Court has also lately held that a Sessions Judge has power to direct afurther inquiry to 
be held where additional evidence is not forthcoming.—Hmp. v. Balasumatambi, I. L. R. 14 Mad. 334, 

A District Magistrate who directs a Subordinate Magistrate who has previously discharged an 
accused to make a further inquiry is not justified in interfering with his discretion as to whether he 
will commit or not after making the fresh inquiry.—Emp. v. Munisami, I. L. R. 14 Mad. 39. 


- In the case of Emp. v. Papadu, I. L. R.7 Mad. 455, an order directing a further inquiry was 
held to be good, where the Magistrate on the original hearing had taken the evidence of the accused 
and his witnesses, and disbelieving that evidence, had discharged the accused. In he it 
was held under s. 297 of the former Code, whether a person, has been improperly discharged by a 
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Magistrate, the High Court is not restricted to an error of law only, but may order a trial where 
primd facie the evidence establishes a case against the accused to which he should be required to 
enter in his defence.—In re Troylokhoyanath Mitter, 1 O. L. R. 83, Seeln ve Mohesh Mistree, I. L. 
R. 1 Cal. 282: In re Nobin Kishun Mookerjee v. Russick Lal Laha, I. L. R. 10 Cal. 1047. 

In the case of Emp. v. Erramreddi, I. L. R. 8 Mad. 296, the accused, being charged with 
theft and mischief in respect of certain branches of a tree, was tried by a Subordinate Magistrate 
on the charge of theft, and acquitted on the ground that as against the complainant he had title to 
the tree. On the application of the complainant, the District Magistrate directed further inquiry 
under s. 437, and on reference to the Court of Sessions, the Sessions Judge held that as no inquiry 
into the charge of theft had been held, the order was legal. The High Court held that the District 
Magistrate had no power to pass such an order. 


High Court at Allahabad apparently considers that notice calling upon an accused 
person to show cause why action should not be taken against him before an adverse order is made 
under this section, directing a further nary is necessary.—Emp. v. Hasnu, 1. L. R. 6 All. 367: 
Emp. v. Chotu, 1.L R.9 All. 52 (F.B.). In the case of Chundi Churn Bhattacharjee, I. L. R. 10 
Cal. 207, MITTER and FIELD, J.J., expressed an opinion that in that case the accused ought to have 
hid notice in order to enable him to appear and show cause why an order should not have been 
made under s. 437 against him. In a subsequent case, Nobin Kristo Movookerjee v. Russick Lall 
Laha, I. L. R. 10 Cal. 268, see p. 278, however, where that case was considered, FIZLD, J., explain- 
ed that it was not intended in the case of Chundi Churn Bhuttacherjee to lay down a general rule, 
se that the opinion expressed by the Court in that case had reference to the particular facts of 
the case. 

The question as to whethcr the notice is necessary before directing further inquiry was dis- 
cussed in Emp. v. Darabji Hormasji, I. L. R. 10 Bom, 130; and it was held not to be absolutely 
necessary, though the Court considered that in such cases it is well that notice should be given. The 
general principle of criminal jurisprudence is,that no order prejudicially affecting an accused person 
should be passed without giving him an opportunity of being heard. 


Section 440 provides that ‘‘ no party has any right to be heard either personally or by pleader 
before any Court when exercising its powers of revision: Provided that the Court may, if it 
thinks fit, when exercising such powers, hear any party either personally or by pleader, and that 
nothing in this section shall be deemed to affect s. 439, paragraph 2,” and the Court expressed an 
opinion, in the case of Nobin Kristo Mookerjee v. Russick Lall Laha, I. L. R. 10 Cal. 268, that, 
as a matter of strict law, the accused was not entitled to be heard by a District Magistrate before 
he granted order directing an inquiry under s. 437. See Reg. v. Devama, I. L. R. 1 Bom. 64. 


The powers conferred by s. 437 should be used sparingly, with great caution and circumspection 
especially in case where the questions involved are more matters of fact.—Hmp. v. Chotu, 1. L. R. 
9 All. 52 (F. B.). See Emp. v. Gayadin, I. L. R. 4 All. 148. 


In the case of Emp. v. Papadu, I. L. R. 7 Mad. 455, the accused six in number, were 
charged with rioting. The Magistrate took the evidence of complainant and of his witnesses, and 
having recorded that the charge was not proved, discharged the accused under s, 253, supra. The 
Sessions Judge under this section ordered a further inquiry, and the Magistrate took the case on 
his file again, and the complainant called further witnesses, and it was found there had been no riot, 
but that two of the accused had committed an assault. It was held that the Magistrate had power 
on the further inquiry to convict these two of assault. It will be observed that in this case further 
inquiry was ordered after the complainant and his witnesses had been examined. 


While in the case of Chundi Churn Bhuttacharjee, I. L. R. 10 Cal. 207, it was said that a 
Sessions Judge has no power under this section to direct a particular Magistrate by namo to make 
the further inquiry contemplated by the section, in the case of Emp. v. Amir Khan, I. t. RB. 8 
Mad. 336, the Court expressed an opinion that ordinarily the further inquiry should be ma je by 
the Magistrate who made the original inquiry. 

Practice.—In Allahabad in order to avoid confusion and conflict of decision the High Court 

made arulo that where a Sessions Judge has passed order under s. 437 a District Magis- 
trate, ought not on the matter being brought before him to, pass a contrary order if he think the 
Judge’s order wrong, but should submit the case to the High Court.—kmp. v. Pirthi, I. L. R. 12 
All. 434. See Emp. v. Shere Singh, 1. L. R. 9 All. 362. 


438. The Court of Session or District Magistrate may, if it or he thinks 
fit, on examining under section 435 or otherwise the 
record of any proceeding, report for the orders of the 
High Court the results of such examination, and, when such report. contains a 
recommendation: that a sentence be reversed, may order that the execution of 
such sentence be suspended, and if the accused is in confinement, that he be 
released on bail or on his own bond. 


Upper Burma :—In Upper Burma, except the Sham States, Reg. V, of 1892, Sched. (XII) 
provides :— ; ; ; ; 
(1) The District svc ere eee = any case in hue he oe rs called for, or a 
ub-divisiona agistrate has forwarded to him, the record of a 
Rovision (Rectlons: 480 1028). proceeding before a Magistrate of the second or of the third class, 
pass such order in the case as he thinks fit : 


Report to High Court. 


CHAP. XXxuI, 8. 438.] § REFERENCE 10 HIGH COURT. 293 


Provided that he shall not pass a severer sentence for the offence which, in his opinion, 
the accused has committed, than might have been passed for such offence by the Magistrate who 
tried the case, and that no order shall be made to the prejudice of the accused, unless he has had 
ano panty of showing cause against it. 

on The Governor-General in Council or the Local Government may at any time, by notifi- 
cation in the Official Gazette, direct that this section shall cease to be in force from a date to be 


specified in the notification. 


The provision empowering the Court reporting to the High Court, when the report recommends. 
that the sentence be reversed, to suspend the execution of the sentence and to release the accused 
on bail, is new. Such power was by s. 297 of Act X of 1872 conferred on the High Court only. 


The Court would have no power under this section to admit the accused person to bail if the 
report did not recommend that the sentence be reversed. See Kanhai Sahws Cause, 23 W. BR. Cr. 
40: Mohesh Mundul v. Bholanath Mundul, 3 ©. L. R. 404. 


If a District Magistrate in a case in which he is not competent to report to the High Court, 
makes such a report, an order by him admitting the accused to bail is bad.—Hiraman De v. 
Ram Kumar Ain, I. L. R. 18 Cal. 186. 

A Sessions Court, in referring a case under this section, may possibly, however, under s, 498, 
infra, admit the accused to bail, 


A Joint Magistrate of a District has no power to make a reference to the High Court under 
this section. Such references can be made only by a Sessions Judge or by a Magistrate of a Dis- 
trict.—Reg. v. Chooramoni Sant, 14 W. R. Cr. 25. 


As to bail, see Chap XX XIX, infra. 


Where an offence is tried by a Court without jurisdiction, the proceedings are void under 
s. 530, and it is not necossary, in case of an acquittal, for the High Court to upset the acquittal 
before a re-trial can be had under s. 403.—Emp. v. Husein Gaibu, I, L. R. 8 Bom. 307. 


In a case where a Sessions Judge has called for the record of an inferior Court, he is, before 
referring the case to the High Court for orders, bound to call upon the inferior Court for an ex- 
planation of the order passed, and should transmit such explanation together with the rest of 
the record to the High Court.—Muailamdi Fukir v. Taripullah Pramanik, I. L. R. 8 Cal. 644. 


Section 440 provides that ‘‘ no party has any right to be heard either personally or by pleader 
before any Court when exorcising its powers of revision: provided that the Court may, if 
it thinks fit, when exercising such powers, hear any party cither personally or by _pleader, 
and that nothing in this section shall he deemed to affect s. 439, paragraph 2,” and the Court 
ee ecla an opinion, in the case of Nobin Kristo Mookerjee v. Russick Lall Laha, I. L. R. 10 Cal. 
268, that, as a matter of strict law, the accused was not entitled to be heard by a District Magis- 
rere Borers he granted an order directing an inquiry under s. 437. See Reg. v. Devama, I. L. R. 

om. 64, ; 

When a, Sessions Judge considers that a judgment or order is contrary to law, or that the 
punishment is too severe, he should report the proceedings to the High Court in the manner pre- 
scribed by the Circular Order of the 15th July 1863, which is applicable to references under this 
section.—Rajkristo Paul v. Nityanund Paul, 20 W. R. Cr. 50. 


If the Sessions Judge is competent to deal with a case appealed to him, he shonld not refer it 
to the High Court (In re Sree Kissen, 9W.R. Cr. 5: Reg. v. Nusseeroodden Shazwal, 11 W. R. Cr. 
24): anda Magistrate should exercise a discretion as to whether he will refer a case to the High 
Court, and is not bound to refer every case in which he may detect an error.—Nibarun Chunder 
Dass v. Bhuggobutty Churn Chatterjee, 20 W. R. Cr. 40. 


A District Magistrate who considers that there has been a miscarriage of justice in the 
Sessions Court ought not to report the case under this section to the High Court but should 
communicate with the Public Prosecutor or Legal Remembranccr as to the case in which he 
thinks the miscarriage has occurred and with his assistance to move the High Court with 
regard to it.—Emp. v. Shere Singh, I. L. R. 9 All. 362: Hiraman Dev. Ram Kumar Ain, I. L. R. 
18 Cal. 186. But he should only do so in very special cases.—Emp. v. Zor Singh, I. L. R. 10 All. 
146. Where, however, a Sessions Judge has made an order under 8s. 437 which the District Magis- 
trate upon application being made to him considers wrong he ought not to pass a contrary order, 
but should report the matter to the High Court so as to avoid conflict of decision.—Emp. v. 
Pirthi, 1. L. R. 12 All. 362. 

Sentence.—Having regard to the terms of the section it seems doubtful whether this section 
would apply in the case of proceedings where no sentence is passed—e.g., proceedings under s. 


145, supra. 


Reports under this section should always be accompained by the records of the case to which 
they relate and by an English letter commencing: “‘ Under s. 488 of Act _X of 1882, I herewith 
transmit the record of the case noted in the margin, to be laid before the High Court, with the 
following report.” There will then be stated— 

lst.—A brief analysis of the case. 

2nd —The order recommended for revision. ; 

3rd.—In what particular portion of that order the Court making the reference@onsiders 
an error on a point of law to exist. 

4th.—The grounds upon which, in the opinion of such Court, the order should be reversed. 

Unless there be any particular reason why delay should be avoided, the explanation of the 
Magistrate who passed the order should be called for and accompany the reference.—Cal. H.C. 
C. O., No. 18 of 15th July, 1863; Wilkins, pp. 124, 125, 
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In Madras, the following orders have been passed by the High Court : ; 

A reference should contain the opinion of the officer referring the proceedings and the grounds 
upon which such opinion is based (Mad. H. C. Pro., 4th November, 1864), and a copy of the proceed- 
ings, if in English, or if in the vernacular, an English translation thereof, must be sent up with 
all cases referred.—Mad. H. C. Pro., 14th December, 1865 

The fact of there being no evidence to support a conviction is a question of law and affords 
ground for areference. The fact of the evidence being insufficient is a on of fact and affords 
no such ground.—Mad. H.C. Pro., 30th October, 1867: Mad. H. C. Pro., 29th November, 1869. See also 
In re Kishen Soonder Buttacharjee, 12 W. R. Cr. 47. 


A District Magistrate is not bound, in opposition to his own opinion, to report proceedings 
for the orders of the High Court.—Mad. H. C. Pro., 19th March , 1873. 


References in cases in which accused persons have been illegally sentenced to imprisonment and 
whipping should statc whether the sentence of whipping has been carried into execution or not.— 
Mad. H. C. Pro., 5th November, 1878. 


In all references only the material parts of the record need bo sent up to the High Court.— 
Mad. H. C. Pro., 16th September 1879; Weir, p. 33. ; 

In Bombay, all references submitted to the High Court under this section are to be accom- 

anied by the referring officer’s opinion, by the record of the case, and a statement of the case in 

English, sive Be 

1. A brief abstract of the case. ; 

2 The sentence or order of the lower Court, and the name of, and powers exercised by, the 
Magistrate passing it. 

3. The particular portion of the sentence or order in which an error on a point of law is 
believed to exist. 

4, The grounds upon which the order of the lower Court should be reversed or modified. 


Note.—It should also be stated how much of the sentence the accused has undergone, and if he 
has been sentenced to fine or whipping, whether the fine has been realized or the whipping has been 
inflicted.-—Bom. H. C. Cir., 46a. 


Affidavits in support of Applications to the High Court by whom to be verified.—When any 
person desires to make any application to the Hgh Court in its civil or criminal jurisdiction, and 
to support the same by an affidavit or statement on solemn athrmation, any Court, or Magistrate, or 
the Clerk of a District Court, shall,on application, take such affidas it or statement on solemn affirma- 
tion and authenticate the same by signature.—Bombay Gazette, 1879, pp. 471, 475. 


The following rules are in force in the Punjab :— 

Cases submitted to the Chief Court for revision of sentence should always be accompanied by 
the records and by a statement of the case in English, ziving—frst, a brief abstract of the case ; 
secondly, the sentence or order of the lower Court, and the name of, and the powers exercised by, 
the Magistrate passing it; thirdly, the particular portion of the sentence or order in which an error 
of law was believed to exist; fourthly, the grounds upon which the order of the lower Court should 
be reversed or modified. It should also be noted how much of the sentence the accused has under- 
gone, and if he has been sentenced to fine or whipping, whether the fine has been realized or the 
whipping inflicted. 

A distinction should be drawn between illegal sentences and irregular procedure. The former 
must in all cases be sent up to the Chief Court, because no other Court is competent to alter a sen- 
tence or order except on appeal. In the latter class of cases, it is discretional with the Commis- 
sioner or Deputy Commissioner to refer the proceedings to the Chief Court for orders. 


Cases should be reported for revision in the annexed form :— 


REVISION SIDE. CRIMINAL. 

,, Cases reported DY ssiccis siece.secaas acer iocsuneeeresiueiclaides baveeis , Commissioner (or Deputy Commis- 
SIONGER) seveniepetees sexeemreensven tens WILD EN Op ccseovotivancnts ces » OL... ..seecsesseeeeseeesey UNCEr section 296 of 
Uriminal Procedure Code. 

THE CROWN V6PS8U8.. oc .ccccccssscesensesecnene oe , Accused. 
Charge : 
The facts of this case are as follows :— 
The accused, on conviction DY ace cise dating Siar birds vaceatecnuaseeaand hn saad exercising the powers of a 
Magistrate of...... cseccceesceesseses eee BTN ON Ge chavs tit tedeateare niansache sowie district, was sentenced under 
SECTION wiices Be Matai tae deacaes of the Indian Penal Code to...............ccccec cece couse eee The proceedings are 


forwarded for revision on the following grounds, 


(Here state grounds.) 


TRG cia kas ts ch neieileue fe . Officer Commissioner (or Deputy Commissioner). 
—Smyth, p. 103. 


When the District Magistrate has, by forwarding the proceedings of a first class Magistrate to 
the High Court under this section, put it out of the power of an apcelladt to obtain a Sope of the 
judgment, the Sessions Court should accept the petition of appeal, though not accompanied by a 
copy of the judgment, as required by law. The Sessions Court should then immediately write to 
the High Court, stating that an appeal has been made, and asking for the return of the record and 
proceedings. The High Oourt will, thereupon, stay tho exercise of its revisional jurisdiction, and 
await a report from the Sessions Court of the result of the appeal--7th May, 1881, Bom. Cir., p. 15. 
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439. In the case of any proceeding the record of which has been called 
for by itself, or which has been reported for orders, or 
which otherwise comes to its knowledge, the High 
Court may, in its discretion, exercise any of the powers 
conferred on a Court of Appeal by sections 195, 423, 426, 427, and 428, or on 
a Court by section 338, and may enhance the sentence, and, when the Judges 
composing the Court of Revision are equally divided in opinion, the case shall be 
disposed of in manner provided by section 429. 

No order under this section shall be made to the prejudice of the accused 
unless he has had an opportunity of being heard either personally or by pleader 
in his own defence. 

‘Where the sentence dealt with under this section has been passed by a 
Magistrate acting otherwise than under section 34, the Court shall not inflict 
a greater punishment for the offence which, in the opinion of such Court, the 
accused has committed than might have been inflicted for such offence by a Presi- 
dency Magistrate or a Magistrate of the first class. 

Nothing in this section applies to an entry made under section 278, or shall 
be deemed to authorize a High Court to convert a finding of acquittal into one of 
conviction. 


Compare Act X of 1872, 8. 297. The second, third, and fourth peraerapns are new. This sec- 
tion, like s. 435, is not in terms'confined to ‘ judicial proceedings,’ but refers to ‘any proceeding.’ In 
addition to the powers of revision which may be cxercised by the High Court, the powers conferred 
on a Court of Appeal by s. 195, or on a Court by s. 338 and the power of enhancing a sentence have 
been conferred. 

The second paragraph of the section is an exception to the rule laid down by the next section. 


$s powers 


Acquittal.—The last paragraph of the section makes it clear that the High Court cannot under 
this section-convert a finding of acquittal into one of conviction. In many cases under the former 
Codc the High Court refused to interfere with an acquittal, the reason being that the Government 
had the right to appeal, and that if it did not. choose to do so, the Court would not set aside the 
acquittal.—Rey. v. Toyab Sheikh, 5 W. RR. Cr. 2: Reg. v. Sobeel Mahi, ib. 32: Reg. v. Dorabji Palabhi, 
11 Bom., H. ©. R. 117: Reg. v. Hatoo Khan, 21 W. R. Cr. 21: (8.C.) 12 B. L. R. Appx. 22: Reg. v. 
Golam Ismail I. L. R.1 All. 7: Emp. v. Miyaji Ahmed, 1. L. R. 3 Bom. 150: Hmp v. Chedi Rai, 7 
C. L. R. 142. Even where the acquittal was an error of law, the Court refused to interfere.—Jn re 
Hardeo, 1. L. R. 1 All. (F.B.) 139. 

But while the High Court has no power to convert a finding of acquittal into a one of conviction, 
it has power to revise an order of acquittal. It may in case of an acquittal on appeal by a Sessions 
Court reverse the order and direct a re-trial of the appeal.—Emp. v. Balirant, I. L. R.9 All. 134 (F.B.) 
As, however, there is an appeal on behalf of Government from an acquittal, attempts to obtain virtu- 
ally an appeal from such a finding in proceedings for revision should on public grounds he dis- 
couraged.— Thandavan v. Perianna, I, L. R. 14 Mad. 363. Ordinarily the High Court will not 
interfere with such an order in the exercise of its revisional jurisdiction.- -Heerahai v. Framji, 
I. L. R. 15 Bom. 349: Emp. Ala Baksh, 1.L R.6 All. 484. See Emp. v. Lalji, Punj. Rec., 1883 p. 41. 
It is the rule in the Calcutta HighCourt not to interfere in revision with an acquittal.—IJn re Muni- 
cipal Committee of Dacca v. Hingoo Ray, I. L. R. 8 Cal. 895. 


Section 195 deals with sanction to prosecute in case of offences in contempt of the Jawful 
authority of public servants, or against public justice or relating to documents given in evidence ; 
s. 423 gives the powers of Appellate Courts in disposing of appeals ; s. 426 relates to the suspension of 
sentence pending appeal and to releasing appellants on bail; s. 427 gives the Court power to arrest 
an accused in case of an appeal from an acquittal; s. 428 empowers the Court to take further 
evidence or direct it to be taken, and s. 338 gives the Court power to direct a tender of pardon. 


The provisions of this section in no way affect the powers of the High Court as a Court of Ro- 
vision vested in it by the High Courts’ Act.—In re Chakowri Lall v. Moti Kurmi, 18C. L. R. 275. 


Interference with Findings of Fact :—The Court will not, as a rule, on revision, go into the evi- 
dence and examine the conclusions of the Court below, otherwise an appeal would virtually lie 
against every decision of the subordinate Courts, which was clearly not intended by the Legis- 
lature. It is only where there are exceptional grounds for its interference in the interests of Justice 
that the High Court interferes in the exercise of its revisonal jurisdiction with the findings of fact 
of inferior Courts. Emp. v. Chagan Dayaram, I. L. R. 14 Bom. 331: Reid v. Richardson, 1. L. R. 14 
Cal. 361. See Raja Baboo v. Muddon Mohun Lall, 1, L. R. 14 Cal. 169: Emp. v. Sheikh Sahib Badne- 
din, I, L. R. 8 Bom. 197: Bhawoo v. Mulji, I. L. R. 12 Bom. 377: Nobin Krishna Mukerjee v. Russick 
he re R. 10 Cal. 1047: Emp. v. Balwant, 1.L. R. 9 All. 1384: Emp. v. Ala Baksh, I. LR. 
6 A e ea 

It is not because circumstances occur to the Magistrate of a District which would render neces- 
sary amore severe sentence than that passed, ora Vifferent charge than that framed by a Deputy 
Magistrate that the High Court should interfere. There must be matter on the record of the case 
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showing that the charge has been improperly framed, or that the sentence passed is clearly inade- 
quate to the offence.-~Reg. v. Hurnath Sing, 20 W. BR. Cr. 22. 

A valid conviction, arrived at by a Magistrate who had jurisdiction in the matter, cannot be 
sot aside simply because subsequent to the trial and conviction fresh evidence has been discovered 
which may tend to convict the accused of an offence other than that for which he was convicted.— 
Reg. v. Ramdoyal Mahara, 21 W. R. Cr. 47. 


Certain persons were convicted by a Magistrate of the first class of assault. The case was 
brought to the knowledge of the High Court by the complainant preferring a petition to it, to- 
ether with a copy of the Magistrate’s order. This petition was laid before a Judge of the High 
Jourt, who, observing that the case was one in which the Magistrate should have taken security 
from such persons for keeping the peace, directed the Magi-trate to summon them to show cause 
why they should not be required to enter into a bond to keep the peace. The Magistrate accord- 
ingly issned sammonses which purported to be issued ‘* under the orders of the High Court.” Evi- 
dence was taken, and an order made requiring such persons to onter into a bond. They then, hav- 
ing knowledge of the order of the Judge, applied to the High Court to set aside the order requiring 
them to keep the peace, on the ground that the Magistrate had not proceeded of his own motion, 
but under the Judge’s order, which, they contended, was made without jurisdiction, and also, that 
the summonses had not set forth the report or information on which they were issued. It was held, 
that the Judge’s order was one which he was competent to make as a Court of Session ; and that, 
inasmuch as the applicants had not been in the slightest degree prejudiced by the defect in the 
summonses which were issued, the defect mentioned was not a ground upon which to set aside the 
Magistrate’s order.—Emp. v. Mahamed Jajir, I. L. R. 3 All. 545, . 


Enchancement of Sentence.—By s. 423 supra, the power which an Appellate Court, as such, had 
under s. 250 of the repealed Code, to enhance a sentence has been expressly removed, and its capa- 
city to interfere with the punishment awarded by the trying Court is now limited among other 
matters to altering the nature of the sentence, ‘‘ but not so as to enhance the same.” This section 
(439) confers on High Courts (and on High Courts only) the power to do all that may be done by an 
Appellate Court under ss. 423 and 426, and in terms doclares that they may do what an Appellate 
Court cannot, namely, ‘‘ enhance the sentence.” Accordingly it has been held by a Full Bench of 
the Allahabad High Court that a High Court in the exercise of its powers of revision can enhance 
2 sentence so as to altor its nature.—Emp. v. Ram Kuria, I. L. R.6 All. (F. re 622. 

In the case of Emp.v. Mehter Ali, I. L. R. 11 Cal. 530, a Police Head Constable, convicted 
under s. 330 of the Penal Code, was sentenced by a Sessions Court to three months’ simple imprison- 
ment. In dismissing the appeal, PRINSEP and Piagot, JJ., enhanced the sentence to six months’ 
rigorous imprisonment. On the attention of the Court being called to s, 425, supra, they held that 
they were competent to enhance the sentence under this section, the provisions of which must be read 
with s. 425. 

The practice of the Punjab Chief Court with regard to enhancing sentences is fully stated in 
the case of Emp. v. Chunni Lall.—Punj. Rec. 1889, p. 44. 

Where the Local Government being of opinion that a sentence passed under s. 326 of the Indian 
Penal Code by a Presidency Magistrate was inadequate and moved the High Court to quash the 
proceedings and order the accused to be committed for trial to the High Court, it was contended 
that as the offence was not exclusively triable by the Court of Sessions the High Court had no power 
under 423 (2) to order the accused to be committed. The High Court held, dissenting from Emp, v. 
Sukha, I. L. R. 8 All. 14, that it had the power to order the commitment where it considered that 
that was the procedure which ought to have been adopted by the Magistrate.—Emp. v. Abdul Rahim, 
I. L. R. 16 Bom. 580. 


Paragraph 1 of s. 297 of Act X of 1872 provided that when it appeared to the High Court, that 
there had been a ‘material error’ in any judicial proceeding of any Court subordinate to it, 
it might pass such sentence, judgment or order thercon as it thought fit. The words ‘ material 
error’ do not occur in the present Code, but the following cases will be found of use in considering 
whether a case had been made out for the interference of the Court. 

‘Material error’ means an error in law or procedure which affects the decision (Debi Churn 
Biswas, Petitioner, 20 W. R. Cr. 40), or has occasioned a failure of justice.—Reg. v. Ramkanoo, 19 
W. R. Cr. 28: Sonaton Dass v. Gooroo Churn Dewan, 21 W. R. Cr. 88. 

A decision given on evidence which was in some parts discrepant, and about the credibility of 
which there might be considerable question, would not, even if the High Court thought the evi- 
dence doubtful, be a material error in a judicial proceeding within the meaning{of this section.—Huri 
Pershad, Petitioner, 24 W. R. Cr. 60; and see In the matter of Aurokiam, I. L. R. 2 Mad. 38, 

A Magistrate ought not himself to be a witness in a case in which he is sole judge of law and 
fact.—Emp. v. Donnelly, I. L. R. 2 Cal. 405 : Queen v. Mukta Singh, 4 B. L. R. Ap. Cr. 15. In the 
former case the following remarks were made by MaRKBY, J.:—‘‘In my opinion the evidence of the 
Judge being practically incapable of challenge or contradiction ought not to have been taken. 
Moreover, a Court of Appeal is nota check in the same way that Judges sitting together are a 
check upon each other... . . Uponthis ground the conviction is bad.” PRINSEP, J., however, was 
of opinion that the conviction was not absolutely bad upon this ground, but that it was open to the 
Court to uphold the conviction, if it were of opinion that, after rejecting the Magistrate’s evidence, 
there was other evidence sufficient, if believed, to support the conviction. See Wood v. The 
Corporation of Calcutta, I. L. R. 7 Cal. 322. But the mere circumstance that a trying Magis- 
trate is the master of the complainant docs not deprive the Magistrate of his jurisdiction, though 
it is expedient that the case should be referred to another Magistrate.—In re Basapa, I. L. R. 9 
Bom. 172. See Wood v, Pl as ha of Calcutta, I. L. R.7 Cal. 322: Dimes v. Proprietors of the 
Gran i Junction Canal, 3H. L. Cas. p. 793, and note to s. 555, infra. 


_ _ Under the provisions of this section the High Conrt may exercise its powers of revision upon 
information in whatever way received.—in re Aurokiam, I. L. R. 2 Mad. 38 In that case it 
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appeared that, in the course of 4 serious riot, one 8 was killed by a shot froma gun. The first 
prisoner and others were charged with murder. The Sessions Judge, believing the statement of 
the first prisoner and his witnesses that he had fired in self-defence, acquitted him of the charge. 
Upon a petition presented by the widow of the accused praying the Court to exercise their powers 
of revision, the Court held, that it had jurisdiction under s. 297 of Act X of 1872. See Jn the 
matter of Hardeo, I. L. R. 1 All. 139. 

The Court can deal by way of revision with the case of a prisoner who does not appeal, and is 
eects to pass such ‘ order,’ sentence or judgment asit thinks fit.—Queen v. Jafir Ali, 19 W. 

r, 57. 


Although the Code of Criminal Procedure gives no right to the heir, devisee, executor, or any 
other representative of a deceased convict to lodge an appeal or continue an appea' already lodged, 
the High Court may call for the record of the casu under s. 423 with a view to revision and rectifica- 
tion, and may make such order thereon as it may consider just.—Hmp. v. Dongaji Andaji, I. L. BR. 
2 Bom 54. See notes to s. 431, supra. 

In In the matter of Aurokiam, I. li. R. 2 Mad. 38, the Madras High Court held, that it was 
not intended by the Legislature that the powers given by cl. 1 of s. 207, Criminal Procedure Code 
should be exercised only in particular instances of error, and in the particular manner given in the 
succeeding clauses which are merely intended to show the particular course which may be taken 
in those particular instances of error. It also held, that it was nota greund for revision by the 
High Court that all the evidence for the prosecution which might have been brought before the 
Sessions Judge had not been brought before him. 

The High Court has the power to order not only the accused to be tried, but also that he be 
committed for trial.—Prosunna Coomar Ghose, 19 W. R. Cr. 56; see also Lukhy Narain Nagory, 
24 W. R. Cr. 24: Emp. v. Abdul Rahiman, I. L. R. 16 Bom. 580. It has power also to annul what 
is illegal while passing a legal sontence,—ée.g., to set aside so much of a sentence which imposes a 
daily fine in addition to a subtantive fine.—Kristodhone Dutt v. The Chairman of the Municipal 
Corporation of Calcutta, 25 W. h. Cr. 6. 


A Divisional Bench of the High Court has no power under this section to review its judgment 
ronounced ina criminal case.—Emp. v. Fow, 1. L, R. 10 Bom. (F. B.) 176: Emp v. Durga Charn, 
r L. R.7 All. 672. See In re Abdul Sobhan, I. L. R. 8 Cal. 63. 


Under the old Code it was held that, in considering whether a person has been improperly dis- 
charged by a Mavistrate, the High Court was not restricted to an error of law only, but might order 
a trial where prima facie the evidence established a case against the accused as to which he should be 
required to enter on his defence.—In re T'roylokhyanath Mitter, 1 C. L. R. 83, where In re Mohesh 
Mistree, I. L. R. 1 Cal. 282, was dissented from on the ground that it was beyond the power of 
the Court to make the order made therein. Seco Lachman vy. Juala, I. L. R. 5 All. 161. 


Where a prisoner was charged with giving false evidence in a judicial aber 8 and being 
found guilty under s. 198 of the Indian Penal Code was sentenced to pay a fine of Rs. 100, or in 
default to be imprisoned, the High Court annulled the sentence under s. 297, cl. 6, of the former 
Criminal Procedure Code (X of 1872) on the ground that it was imperative in such a case that some 
term of imprisonment should be awarded.—Emp. v. Khodai Singh, 3 C. L. R. 527. 


A sentence, where there are a number of prisoners, must impose a specific fine on each prisoner 
The High Court of Madras annulled a sentence imposing a fine of Rs. 300 on the prisoners indivi- 
dually and collectively.—Pro., 11th_ November 1869, 5 Mad. H.C. R. Appx. v. 


When a prisoner is convicted by a subordinate tribunal of an offence within its jurisdiction, but 
the evidence discloses an offence of a graver character beyond the jurisdiction of that tribunal, the 
High Court may quash the conviction and sentence for the minor offence, and direct a trial before a 
tribunal having jurisdiction over the greater. Whether it would do so or not, is a question not of law 
but of expediency upon the facts of a particular case.— Mad. H. C. Pro., lst May, 1872; Weir p. 35. 


Consent of Accused.—A prisoner on his trial can, it has been said, consent to nothing.—Hmp. v. 
Murarji Gokuldas, I. L. R. 13 Bom. p. 391: Attorney-general v. Bertrand, 31 L. J. PC. 51, at p. 57, 
Criminal proceedings are bad unless they are conducted in the manner prescribed by law, and 
if they are substantially bad in themselves, the defect will not be cured by any waiver or consent of 
the accused.— Queen v. Bholanath Sein, I. L. R. 2 Cal, 23 ; (S. C.) 25 W. R. Cr. 57. See s. 537, infra. 


The High Court may interfere with a conviction notwithstanding that the sentence has ex- 
pired..—Emp. v. Sinha, 1. L. R. 7 All. 135. In many cases a man’s status is altered by a con- 
viction (as in convictions under Chaps. XII and XVII of the Penal Code), and his prospect of future 
employment may depend upon the existence or annulment of the conviction. 


The High Court has no power, either by way of appent or revision, to interfere with a sentence 
passed by the Superintendent of the Tributary Mehals when exercising jurisdiction over offences 
committed in Mohurbunj, a place not situated within the limits of British India.—Emp. v. Hurro 
Kole, 1. L. R. 9 Cal. 288: see Emp. v. Keshub Mahajun, I. L. R. 8 Cal. 985: Hursu Mahapatro v. 
Dinabundhu Patro, 1. L. R. 7 Cal. 523. 


Where a Magistrate wishes to show cause pepiost a rule issued by the High Court, the proper 
course for an “0 pita de s ie apply to eat omen DeLncer to cause an apperirance to be made 
for him in Court, and not to address the Registrar by letter.—In re Hurro Soondery Chowdhrain 
I. L. R. 4 Cal. 20: (8. C.) 3 C. L. R. 9? y ’ 


It has been held that itis the duty of lower Courts, where there is a conflict between different 
High Courts, to follow the concurrent decisions of the Court to which they are subordinate, and 
that they are not at liberty to adopt a contrary opinion expressed by another High Court.—Korban 
Ally Mirdha v. Sharoda Proshad Aitch, 1. L R. 10 Cal. 82. 
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Interlocutory Orders.—The revisional powers under the section do not apply to interlocutory 
orders, by which no penalty is imposed on the accused, while the trial is still pending.—Azim Khan 
v. Emp., Punj. Rec., 1885, p. 103. 


Under this section the High Court has power to alter or reverse an order whether made under 
s. 195 or 476 of the Code directing a prosccution.—In re Khepu Nath sikdar, I. L. R. 16 Cal. 
730: Chaudhuri Mahomed, I. L. R. 20 Bat. 349, or, where an order which might have been made 
under s. 146 has improperly been made by the lower Court under 8. 144, to make the order which 
the lower Court ought to have made.—-Reid v. Richardson, I. L. R. 14 Cal. 561. 


Section 439, read with ss. 435 and 423 (c), supra, enables the Court to reverse an illegal order 
on an application under s. 135, supra.—Ram Kala v. Ganda, Punj. Rec., 1885, p. 89. 
So under the powers conferred by s. 439, and by s. 15 of the Charter Act the High Court | set 
reo order made without jurisdiction.—Ananda Chundra Bhuttacharjee v. Stephen, I. L. R. 19 
al. 127. 


When the High Court either (1) sentences on appeal a person who has been acquitted by a 
subordinate Court, or (2) passes in revision a sentence involving re-imprisonment on a person who 
has already completed the term of imprisonment awarded by a subordinate Court; if the accused 
person appears, the High Court will immediately, upon passing sentence of imprisonment, order 
the arrest of the convict, and a warrant will be issued in the usual form to the keeper of the common 
jail in Bombay, or to the officer in charge of some district jail (generally that of Thana) ; and imme- 
diate orders will thereupon be issued to the Sheriff for the conveyance of the convict to the place of 
imprisonment ; if the accused person does not appear, the High Court’s sentence or order will be 
sent to the Court by which the trial was had, and it will thereupon be the duty of such Court to 
carry into effect the sentence or order of the High Court in the same manner as if such sentence or 
order had been passed by itself.— Bombay Gazette, Tth May, 1881. 


The following rules under Act X of 1872 to provide for the due certifying and execution of 
orders of imprisonment in criminal cases are in force in Bombay :— 

1. When a sentence on @ prisoner is reversed or modified on appeal, a fresh warrant will be 
issued by the Appellate Court to the officer in charge of the jail for execution, and its order will be 
cemmunicated to the lower Court for record. 

2. When an appeal is rejected or a sentence confirmed, an intimation to that effect will be sent 
to the officer in charge of the jail by the Appellate Court, and its order will be communicated to 
the lower Court for record. 

When a case is revised by the High Court, the Court or Magistrate to which the High Court 
certifies its order under s. 299 (442) of the Code of Criminal Procedure will proceed under that 
section to issue a fresh warrant or order to the jailor. 

4, When a prisoner has applied to the High Court in revision to have the sentence passed on 
him revised, and the High Court rejects the application, intimation to that effect will be made 
direct to the Superintendent of the Jail. 

In cases referred by the Court of Scssion for the confirmation of a sentence of death by the 
High Court, the High Court will send a copy of its order to the Court of Session, which will then 
issue warrants (vide Forms 46 and 47, page 200, High Court Circular Order Book) to the officer in 
eure of the jail, as provided in s. 301 (881) of the Code of Criminal Procedure. 

. In all cases in which @ sentence or order is modified or reversed, whether on appeal or revi- 
sion, a separate warrant should be issued as regards each prisoner whose sentence has been so modi- 
fied or reversed. In revision cases, the Court to which the order is certified will issue the warrants 
as provided in para. 3. 

7. In all cases the Superintendent of the Jail will acknowledge by letter the receipt of any 
warrant or order or intimation, and will inform the prisoner of the result of his appeal or applica- 
tion and report the fact in the letter. 

8. In all cases in which a fresh warrant has been issued, whether in appeal or revision, the 
warrant should be returned to the Court issuing it when it has been fully executed.—Bom. A. C. 
Cir., 62, Gazette, 1874, p. 557. 

When the High Court calls on a Magistrate for the record of a case, which record has already 
nies gent to the Sessions Court in appeal, the Magistrate should make a return accordingly to 

6 writ. 

When a case is called for at the same time both in appeal and by the High Court in revision, 
the Magistrate should comply with the order of the Court of Appeal and make a return accordingly 
to the writ of the High Court.—Bom. H. C. Cir., 46a. 


440. No party bas any right to be heard either personally or by pleader 

before any Court when exercising its powers of revi- 

Oourt sion: Provided that the Court may, if it thinks fit, 

when exercising such powers, hear any party either 

personally or by pleader, and that nothing in this section shall be deemed to 
affect section 439, paragraph two. 


Under the preceding section no order can be made to the prejudice of the accused, unless he 
has had an opportunity of being heard, either personally or by pleader, in his own defence. See 
Reg. v. Devama, I. L. R. 1 Bom. 64. Under s. 436, the accused is entitled to an opportunity of 
showing cause before an order can be made against him under this section. See Jn re Nobin Kristo 
Mookarjee, I, L. R. 10 Cal. 268. 


CHAP. XXXII, ss. 441-443.] REVISION. 299 


Under s. 340, every person accused before any Criminal Court may of right be defended by a 
pleader. See notes to that section. 
_ Under the former Code a private prosecutor was not allowed to appear on a reference to the 
High Court. See Queen v. Ramjai Mazumdar, 6 B. L. R. Apx. 46: In the matter of Chandi Charan 
Chatterjee v. Chundra Kumar Ghose, 5 B. L. R. Apx. 70. 


_In the case of Thandavan v. Perianna, I. L. R. 14 Mad. 363, the Madras High Court in exercise 
of its discretionary power under this section declined to hear counsel who appeared in support of 
a petition to revise an order of acquittal. 


441. When the record of any proceeding of any Presidency Magistrate 
Statement by Presi. 18 called for by the High Court under section 435, the 
dency Magistrate of Magistrate may submit with the record a statement 
grounds of his decision setting forth the grounds of his decision or order and 
eee ~ any facts which he thinks material to the issue ; and the 
Court shall] consider such statement before overruling or 

setting aside the said decision or order. 


442. When a case is revised under this Chapter by the High Court, it 

shall certify its decision or order to the Court by which 

ee eee sels the finding, sentence or order revised was recorded or 

Goust-or Mapicteate. passed, and the Court or Magistrate to which the deci- 

sion or order is so certified shall thereupon make such 

orders as are conformable to the decision so certified ; and, if necessary, the 
record shall be amended in accordance therewith. 


Whenever a case is decided on appeal by the High Court under this Chapter, it shall certify its 
judgment or order to the Court by which the finding, sentence or order appealed against was 
recorded or passed. If the finding, sentence or order was recorded or passed by a Magistrate other 
than the District Magistrate, the certiticate shall be sent through the District Magistrate. 

The Court to which the High Court certifies its judgment or order shall thereupon make such 
orders as are conformable to the judgment or order of the High Court; and, if necessary, the 
record shall be amended in accordance therewith.—S. 425, supra. 


PART VIII. 


SPECIAL PROCEEDINGS. 


CHAPTER XXXITI. 


JRIMINAL PROCERPINGS AGAINST EUROPEANS AND AMERICANS. 


Upper Burma :—In Upper Burma, except in the Shan States, Sched. (K VII) of Reg. V of 1892 
provides that nothing in the schedale thereto with respect to procedure in inquiries or trials, or 
with respect to sentences or appeuls therefrom or the enhancement or execution thercof, shall be 
construed to affect the Code in its application to European British subjects. 


443. No Magistrate, unless he is a Justice of the Peace, and ‘except in 
the case of a Pestrict Magistrate or [Act III of 1884, 


Magistrates who may : ° F : 
taauiee into and try * 9% Presidency Magistrate) unless he is a Magis- 


charges against Euro- trate of the first class and an European British subject, 
pean British subjects. = shall inquire into or try any charge against an Euro- 
pean British subject. 

For the definition of ‘European British subject,’ sce s. 4 (u). 


The provisions of this Chapter relating to the kind of Court which shall have jurisdiction to 
inquire into a complaint and try a charge against an European British subject are not so much 
words taking away jurisdiction entircly as words which confer on the British subject a right to be 
tried by a certain class of Magistrates or Judges and by no other (see In the matter of Quiros, I. L. R. 
6 Cal. 83: (S. C.) 6 C. L. R. 463), which right the Code enables him to give up. See s. 454, infra. 

Section 111 provides that ss. 109 and 110, supra (as to security for good behaviour), shall not 
apply to European British subjects in cases where they may be dealt with under the European, 

agrancy Act, 1874, 

Nothing in this section applies to proceedings against European British subjects under s. 480, 
infra. In other respects the provisions of this Code, except as provided by htis Chapter, apply 
to European British subjects.—S, 463, infra. 


To make out a plea to the jurisdiction of a Mofussil Court on the ground that the accused isa 
European British subject, it is necessary to prove not only legitimate descent but also nationality. 
Hearsay is not admissible to prove nationality.x— Mad. H.C. Pro.,6 Mad H.C. R.7; Weir, p. 20. 
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The following opinion of the Officiating Advocate-General has been circulated by the Bengal 
Government for the information and guidance of Magistrates in Bengal :— 

‘I have come to the conclusion with considerable hesitation, that the words “‘inquire into or t 
any charge” in s. 443 of the Criminal Procedure Code, 1882, do apply to proceedings under s. 107. 
I think it is impossible for any one to give a confident opinion on the point, when it is a question 
arising upon language so obscure, No doubt the word ‘‘ charge” is quite wide enough to include, 
and would, I think, ordinarily mean anything which could be made the subject of a charge so as to 
expose a person to the penalties or punishments provided by the Code, whether that charge was an 
act of omission or of an intention to commit an act, provided each was punishable. The difficulty 
arises when we come to s, 445, which appears to be intended to restore the jurisdiction taken away 
by s. 443 under certain restrictions, but employs different language, speaking only of an offence. 
It seems absurd: that the jurisdiction should be restored when an offence is in question and with- 
held when an intention to offend is alleged. The terms used in s. 445 would therefore seem, on 
considering the scope of the Code, to be intended to cover the same ground as those used in s. 443. 
The question then arises, is the wider meaning to be given to “‘ offence ” or the narrow meaning to 
“charge”? No doubt ‘‘ offence” is defined, while ‘‘ charge” is not, but the definition allows the real 
meaning to be gathered from the context. I can see no reason why, when a European is charged 
with an intention of committing an offence, when his mind has to fo dived into and its inclination 
inferred from acts generally of a doubtful character, the Legislature should have entrusted the inquiry 
to a class of officers less qualified to judge of such intentions, while prohibiting that class from judg- 
ing with regard to accomplished facts. I should therefore conclude that ‘‘offence” in s. 445 is intend: 
ed to correspond with “‘charge” in s. 443, and meansany matter laid to the charge of a person which, 
upon conviction, renders him punishable. The matter dealt with in s. 107 is, I think, one for which 
® punishment is poder In the first place, I think it must be considered a punishment to have to 
find security; and if security is not forthcoming, the defaulter is to be committed to prison. In the 
second place, the committal to prison is itself a punishment for the original offence of harbourin 
an unlawful intent, and is not merely a punishment for default in furnishing security when order 
by a competent authority so todo. It is Seen! on the same footing as a fine with imprisonment in 
default of payment. I therefore think that the matter is one for which punishment is provided, 
although such punishment is only preventive in its object. 

‘It is also to be borne in mind that the only process to compel appearance and the only inquiry 
or trial are with respect to the necessity for requiring security; and that, if that matter is not 
beyond the eee ofa Native Magistrate, the subsequent imprisonment, which follows without 
further trial, is within his competence ; so that the Native Magistrate could imprison a European 
for a year under s. 123; while under s. 446 he could not sentencc him for an accomplished crime to 
more than three months’ imprisonment ; the imprisonment under s. 446 being the direct punishment, 
while under s. 123 it is the virtual punishment, although not a sentence of the Court. think that 
such a result as this was not intended, and therefore I am of opinion that a Native Magistrate 
cannot inquire into or try cases under s. 107. 

‘(Sd.) A. PHILLIPS.’ 


444. No Judge presiding in a Court of Session ewept the Sessions Judge 
Sessions Judge to be (Act III of 1884, s. 4) shall exercise jurisdiction over an 
an Huropean British Huropean British subject unless he himself is an Euro- 
subject | pean British subject ; and, if he is an Assistant Sessions 
Assistant Sessions Jud lose he. has held ik P : 
Judge to haveheldoffice Judge, unless he has held the office of Assistant Sessions 
for three yearsandtobe Judge for at least three years, and has been specially 


specially empowered. empowered in this behalf by the Local Government. 


445. Nothing in section 443 or section 444 shall prevent any Magistrate 
Cognizance of offence from taking cognizance of an offence committed by any 
commited by Huropean § Juropean British subject in any case in which he could 
British subject. take cognizance of a like offence if committed by another 
person : 


Provided that, if he issues any process for the purpose of compelling the 
appearance of an European British subject accused of an offence, such process 
shall be made returnable before a Magistrate having jurisdiction to inquire into or 
try the case. 


The Magistrates who are ordinarily competent to take cognizance of offences are Presidency 
Magistrates, District Magistrates, Subdivisional Magistrates, and anv ciher Magistrate speciall 
empon tet by the District Magistrate or Local Government in that behalf. Sees. 191, supra, an 
8. 480, infra. 


446. Notwithstanding anything contained in section 32 or section 34, no 
Sentences which may Magistrate other than a District Magistrate or [Act IIT 
be passed by Provincial of 1884, s. 5] Presidency Magistrate shall pose any 
peeaipereue’: sentence on an European British subject other than 
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imprisonment for a term which may extend to three months, or fine which may 
extend to one thousand rupees, or both. 

“And a District Magistrate shall not pass any such sentence other than 
imprisonment for a term which may extend to six months, or fine which may 
extend to two thousand rupees, or both.” [Act III of 1884, s. 5.] 


Sections 32 and 34 deal with the sentences which Magistrates may pass. The former section 
gives a Magistrate power to pass the following sentences,—viz. imprisonment for a term not exceed- 
ing two years including such solitary continement as is authorized by law; tine not exceeding one 
thousand rupees and whipping. That power is now curtailed in the case of Kuropean British sub- 
jects. See Emp. v. Berri, I. L. R. 4 All. 141. 

A Magistrate is not bound to ask an accused person categorically whether he claims his rights 
as a European British subject, nor to explain his rights to him as such.—T'obin v. Emp., Punj. Rec., 
1885, p. 11. Sees. 454, post. 


447 When an European British subject is accused of an offence before 
When commitment is 2® Magistrate, and such offence cannot, in the opinion of 
to be to Court of Session such Magistrate, be adequately punished by as and 
and when to High Oourt. jg not punishable with death or with transportation for 
life, such Magistrate shall, if he thinks that the accused ought to be committed, 
commit him to the Court of Session, or, in the case of a Presidency Magistrate, 
to the High Court. ; 
When the offence which appears to have been committed is punishable with 
death or with transportation for life, the commitment shall be to the High Court. 


‘High Court’ means, in reference to proceedings against Enropean British subjects or per- 
sons charged jointly with European British subjects (s. 214, supra), the High Courts of Judicature 
at Fort William, Madras, and Bombay, the High Court of Judicature for the North-Western Prov- 
inces, the Chief Court of the Punjab, and the Recorder of Rangoon.—Section 4 (i), supra. Section 
185, supra, also provides that in British Burma, when the offender is an European British subject, 
the Recorder of Rangoon, and in all other cases the Judicial Commissioner, shall, for the purposes 
of this section, be deemed to be the High Court. As to Upper Burma, see Reg. VII of 1886 and 
Act XI of 1889, ss. 46, 48 and 66. 


Where a person outside the Presidency towns is accused of having committed an offence con- 
jointly with an European British subject who is about to be committed for trial, or to be tried be- 
fore the High Court on a similar charge arising out of the same transaction, and the Magistrate 
finds there are prodpds for committing the accused for trial, the commitment must be to the High 
Court and not the Court of Session. —Section 214, supra. 

Instructions as to European British Subjects committed to the High Court.—(a) Magistrates 
making commitments to the High Court in its original criminal jurisdiction should promptly send 
the records of cases to the Clerk of the Crown, and not delay doing so until the commencement of 
the Sessions at which the cases are to be tried. The practice of so delaying ca nses great inconvenience 
tu all concerned, and deprives the Judge generally of the opportunity, which he ought to have, of 
looking over the depositions of the witnesses before the case goes to trial. 

(0) A copy of the warrant of commitment should always form part of the record sent to the 
Clerk of the Crown. 

(c) All witnesses should be bound, in the usual form, to attend at the Court-house on a da 
specified, which should be the first day of the Sessions for which the prisoner is committed ; and this 
should be the next Sessions after the commitment, if there is a sufficient interval of time between 
the commitment and the next Sessions ; and if not, then the next following Sessions. Much incon- 
venience is often occasioned by and to witnesses from the Mofussil in consequence of their want of 
information as to the means of getting quarters, if they are poor and strangers, and as to the means 
of obtaining their expenses. They should be informed that the Commissioner of the Police of Cal- 
cutta (and not the Clerk of the Crown) has charge of these matters. 

(d) In cases where Magistrates require advice or direction (except as to what merely concerns 
the othce of Clerk of the Crown), they should apply direct to the Solicitor to Government.—Cal. Hi. 
C. C. O., No. 5 of 6th May 1864; Wilkins, pp. 125, 126. 

Warrants to be sent with European British Subjects committed to the High Court.—(a)_ The 
warrant of commitment in the following form should be directed to the Superintendent of the Presi- 
dency Jail in Calcutta:— 

T'o the Superintendent of the Presidency Jail. 


IW HGECIA bison gc Sautuder atedeeriale bia a heaeitevedeteaes Of wanes iinet cesar Gotameesieaeed ee is (or are) char ged 
ee (stute offence) and has (or have) been committed to take his (o7 their) trial before the High 
Jourt : 


You are hereby required to receive the said... 0... ...c...cccceceeccecsccauceceeesveceeene settee seeenes into your 
custody and to have the body (or bodies) of the said 2.0 2 ..ccccccce cece ce cece eeecaeceeues before the said 
High Court for trial at the Sessions of the Court next ensuing the date hereof. 

DGG tNes. chet IB ee Gr a rear e (Signature.) 


iii cre adeo. uaa. (Ofice and powers.) 
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(b) The warrant of commitment ought always to be delivered to the officer in whose custody the 
risoner is sent, in order that it may be made over with the prisoner to the Superintendent of the 
residency Jail as his authority to receive and detain the prisoner. Failure of justice has been 

caused in many cases through neglect to adopt this course, and the Oourt trust that Magistrates 
will be careful as well in this respect as in taking proper steps to ensure the attendance of the neces- 
sary witnesses at the Sessions. In addition to the warrant of commitment, a warrant should be 
directed to the Police-officer in charge of the prisoner, and should direct such officer to take the 
prisoner and deliver him to the Superintendent of the Presidency Jail. Such warrant may be in 
the following form :— 

FORM OF WARRANT. 

To (the name of the officer or officers sent in charge of the prisoner) and to all other Peace officers 
of the Empress of India in the Provinces and Districts of | Bengal, Behar, and Orissa, and places 
subordinate thereto, whom this may concern. 

WHEREAS So ccscsratcetne ceeaistoie. cpesecis view diseneeaes (0) Seen a ee Dae re ee AA OR emer her rr ere eer te paar 
is charged with ( state the offence as in warrant of commitment), and has been committed by me, the 
undersigned Magistrate, to the Superintendent of the Presidency Jail for trial before the High 
Court of Judicature at Fort William in Bengal, you are therefore hereby required to receive the said 
ee rr eae into your custody, and to deliver him into the custody of the Superinten- 
dent of the Presidency Jail at Calcutta, to be there safely kept until he shall be thence delivered 
by due course of law. 


Dated the................ccceee Ody Of cis. 
—Cale. H. C. C. O., No. 8 of 5th August 1866 ; Wilkins, pp. 126, 127. 


The following rules are in force in the Punjab :— 

“An ea tonne or Justice of the Peace committing a European British subjectfor trial be- 
fore the Chief Court of the Punjab shall, in conformity with ss. 20 and 27 of Act IV of 1866, direct 
a warrant to some jailor or othcr officer having authority to receive and keep prisoners, and the 
same shall be in the form (C) given in the second Schedule to the Code of Criminal Procedure, and 
referred to in 8s. 303 (884) thereof. 

2. ‘** Whenever the Chief Court shall have given notice of its intention to hold sittings at any 
place, whether at the seat of Government of the Punjab, or elsewhere, in the exercise of the origi- 
nal criminal jurisdiction, the Deputy Commissioner of the District, within which such place may 
be situate, shall cause to be brought before the Chief Court at its sittings all such accused persons 
as may be in the custody of the jailor or other officer having authority;in such district to receive 
and keer prisoners committed for trial before the Chief Court, unless the Court in any particular 
case shall otherwise order. 

3. ‘* When the accused person is brought before the Court, according to the requirements of 
g. 237 (271) of the Code of Criminal Procedure, he shall remain, until after the trial, in the custody 
of such person as the Deputy Commissioner of the District may appoint for his custody. 

4, ‘* Every person committed for trial before the Chief Court, who shall be delivered by the 
jailor or other officer having authority to receive and keep prisoners to the Deputy Commissioner 
of the district for the purpose of being brought before the Chief Court, in conformity with the said 
s, 237 (271) of the Code of Criminal Procedure, shall be deemed to have been delivered from jail in 
due course of law. 

5. ‘All persons committed or bailed for trial at any time other than during the sittings of 
the Court shall be tried at the sittings held next after the date of the de'ivery of the charge to 
the Registrar, unless the Court shall otherwise order; and all persons committed or bailed during 
any sittings of the Court shall be tried at such sittings unless the Court shall otherwise order. 

6. ‘‘ As soon as notice shall have been given by the Chief Court of the place of trial of any 
European British subject committed for trial before it, the committing officer shall send intimation 
to the officer in charge of the jail, to which the accused is to be committed for intermediate custody, 
of the probable time of arrival of the accused. Notice should at the same time be sent the Deputy 
Commissioner of the District within which the place of trial may be situate. 

7. ‘At all trials before the Chief Court some proof must be forthcoming that the accused is 
a European British subject and amenable to the jurisdiction of the Court. For this purpose the 
committing Magistrate should forward some evidence in proof of the status of the accused, unless 
the a cused has made a statement before the Magistrate to the effect that he isa European British 
subject. The fullest proof is not required as if the question were in issuce.”—Smyth, p. 100. * 

The following rules regarding the commitment of Europeans and others to the High Court 
Sessions were pales in Bombay :—_ 

1. It shall be the duty of committing Magistrates, at the time of commitment, to take recog- 
nizances from prosecutors and witnesses for the prosecution whose attendance may be necessary at 
the trial, binding them to be present at the High Court on the first day of the particular Sessions 
to which the case is committed. 

2. The Sessions will commence on the following dates :— 

Ist. — The 2nd of February, 
Qnd.—The 10th of April, 
3rd.— The 27th of June. 
4th.—The 10th of September, 
ore eae or - ou : 
unless any such date shall fall on Sunday, when the Sessions will begin on the following Monday. 

3. Witnesses for the defence shall, under s, 358 (216) of the Code of Criminal Procedure: he 
summoned by the Magistrate to attend at the High Court on the first day of the Sessions to which 
the accused is committed. 

4. It shall further be the duty of the Magistrate to forward to the Clerk of the Crown, with 
the record of his proceedings, a list of the witnesses for the prosecution from whom recognizances 
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have been taken, and also of the witnesses for the defence to whom summonses have been issued, 
a ea note of the date on which such witnesses have been required to be in attendance at the High 
ourt. 

5. Should the Magistrate in his discretion consent to summon other witnesses on behalf of the 
accused at mee time subsequent to the commitment, he shall transmit to the Clerk of the Crown a 
supplemental list without ean 6 

6. It shall further be the duty of the Magistrate, upon receiving from the Olerk of the 
Crown a letter stating the day on which the Criminal Sessions are to be held and requesting him 
to cause the witnesses to be served with notices to attend on the day named, to cause the witnesses 
to be served with such notices in sufficient time to ensure their attendance on that day, and to take 
any other proceedings that may be necessary fur the purpose. 

7 When an accused person is sent to Bombay in custody to await his trial at the Criminal 
Sessions of the High Court, the warrant for his detention shall be addressed to the Superintendent 
of the House of Correction.—Bombay Gazette, 1879, pp. 471, 475. 


" As a the trial of European British subjects in Travancore and Cochin, see Gazeite of India, 
75, Pp. : 


448. Whero any person committed to the High Court under section 447 
Trial of offences of 18 Charged with several offences of which one is punish- 
which one is, and the w#vie with death or transportation for life and the others 
others are not, punish- with a less punishment, and the High Court considers 
able withdeathor trans that he should not be tried for the offence punishable 

portation for life. ‘ . ‘ Y 
with death or transportation, the High Court may never- 

theless try him for the other offences. 


449. Notwithstanding anything contained in section 31, no Court of 
Sentences which may Sessions shall pass on any European British subject any 
be passed by Court of sentence other than a sentence of imprisonment for a 
Renkin: term which may extend to one year, or fine, or both. 
If, at any time after the connnitment and before signing judgment, the 
Procedure when Ses-_ } residing Judye thinks that the offence which appears 
sions Judge finds his to be proved cannot be adequately punished by such a 
powers aceauale: sentence, he shall record bis opimion to that effect and 
transfer the case to the High Court. Such Judge may either himself bind over, 
or direct the committing Magistrate to bind over, the complainant and witnesses 
to appear before the High Court. 


Compare s. 76 of Act X of 1872. 
Te second paragraph of that section empowered the Court to transfer the case at any stage 
of the proceedings. Now the transfer must be after commitment and before signing judgment. 


As to the procedure to be adopted when a commitment to the High Court is made under this 
section, see ss. 217 and 218, supra. 


450. Tf the Judge of the Sessions Division within which the offence is or~ 
Procedure when ses. “narily triable is not an European British subject, the 
sions Judge is not an case shull be reported by the committing Magistrate for the 
Huropean British sub- orders of the highest Court of criminal appeal for the 
gece: province within which such division ts situate. 
In British Burma the Court of the Recorder of Rangoon shall, for the pur- 
poses of this section, be deemed to be the highest Court of Criminal Appeal. 
This section has been repealed by Act ITI of 1884, s. 6. 


Adi. “(1) In trials of European British subjects before a High Court 
Jury or assessors be- OF Court of Session, if before the first juror is called 
fore High Oourt or and accepted, or the first assessor is appointed, as the 
Court of Session case may be, any such subject requires to be tried by a 
mixed jury, the trial shall be by a jury of which not less than half the number 
shall be Europeans or Americans or both Europeans and Americans. 
“(2) When any such trial before a Court of Session would in the ordinary 
course be with the aid of assessors, the European British subject accused, or, 
where there are several European British subjects accused, all of them jointly, 
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may, instead of claiming to be tried by a mixed jury under sub-section (1), 
require that not less than half the number of the assessors shall be Europeans 
or Americans or both Europeans and Americans.” 


Act III of 1884, s. 7. 
ee s. 269 as amended by Act X of 18°6, s. 9, supra, and s. 460, post. 


As to the number of persons of which a jury may consist, see note to s. 274, supra. 


In the case of the trial of a person not being a European or American, a majority of the jury, 
if he so desires it, shall consist of persons who are neither Europeans nor Americans.—Section 275, 


supra. 


ABLA. (1) In trials of European British subjects before a District Magis- 
trate, any such subject may, in a summons-case before 
Right of Huropean he 46. hy eee d Pane jee We 244 ‘ 
British subject to claim he is heard in his defence under section , or in a 
jury before District warrant-case before he enters on his defence under 
Magistrate. - section 256, claim that the trial shall be by a jury 
composed in manner prescribed by section 451. 

“(2) Ifa claim is made under sub-section (1) in a summons-case at the time 
when the Magistrate proceeds under section 244 to hear the accused, or in a 
warrant-case at the time when the Magistrate calls upon the accused under 

i h 
section 256 to enter upon the defence, the Magistrate shall forthwith issue the 
necessary orders for the trial by a jury as aforesaid. 

“(3) If such a claim is made at an earlier stage of the proceedings, the 
Magistrate shall issue such orders whenever it appears to him from the evidence 
recorde at there will be a sufficient case to go before a jury. 

led that th ll t ffi t to go bet jury 

“(4) In every such case the Magistrate shall, notwithstanding anything 
contained in section 242, before issuing any orders as aforesaid, frame a formal 
charge. 

“(5) The provisions of sections 211, 216, 217, 219, and 220 shall, so far 
as may be, apply for the purpose of securing the attendance of the complainant, 
the accused, and the witnesses at every trial to be held under this section. 

y 
“(6) The provisions of this Code relating to the procedure in a trial b 
P g ] y 
jury before a Court of Session shall, as nearly as may be, apply to every trial 
under this section as if the District Magistrate were a Sessions Judge and the 
» MA & 
accused had been committed to his Court for trial. 

(7) All Courts may construe any of the provisions referred to in sub- 
section (5) or sub-section (6), in so far as they are made applicable by that 
sub-section, with such verbal alterations not affecting the substance as may be 
necessary or proper to adapt the same to the matter before them. 

“(8) Nothing in this section shall affect the power of the Mavistrate to 

& par er I g 
commit an accused person for trial under section 347 or section 447.” 


Act IIT of 1884, s. 8.] 

he effect of the sixth clause of this section is to confer upon the District Magistrate pre- 
cisely the same authority as the Sessions Judge has under s, 307 of the Code to submit to the High 
Court a case in which he disagrees with the verdict of a jury so completely that he considers a 
reference necessary. The expression ‘trial by jury” does not only refer to proceedings up to the 
time when the jary pronounce their verdict but refers generally to cases triable with a jury as 
contradistinguished from cases tried with the aid of assessors or in any other manner mentioned in 
the Code.—Hmp. v. McCarthy, I. L. R. 9 All, 420. 


451B. “If an accused person claims to be tried by jury under sec- 

tion 451A, and in the opinion of the District Magis- 

trate there is reason to believe that a jury composed in 

manner prescribed by section 451 cannot be constituted 

for the trial before himself, or cannot be so constituted without an amount of 
delay, expense or inconvenience which under the circumstances of the case would 
be unreasonable, he may, instead of issuing orders for the trial before himself 
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under section 451A, transfer the case for trial to such other District Magistrate 
or to such Sessions Judge as the High Court may, from time to time, by rules. 
made by it in this behalf and approved by the Local Government, or by special 
order, direct. 

**(2) When a case is transferred under this section to a Sessions Judge or 
District Magistrate, he shall with all convenient speed try it with the same 
powers (including the power of commitment) and according to the same proce- 
dure as if he were a District Magistrate acting under section 451A.” 

[Act III of 1884, s. 8.] 


452. In any case in which an European British subject is accused 
Trial of Buropean Jointly with a person not being an Kuropean British 
British subject and subject, and such European British subject is commit- 
Native jointly accused. ted for trial before a High Court or Court of Session, 
such subject and person may be tried together, and the procedure on the trial 
shall be the same as it would have been had the Kuropean British subject been 
tried separately : 

Provided that, if the European British subject requires under section 451 
to be tried by a mixed jury, or by a mixed set of asses- 
sors, and the person not being an Huropean British 
subject requires that he shall be tried separately, the 

latter person shall be tried separately in accordance with the provisions of 


Chapter XXIII. 


This section corresponds with ss. 36 and 37 of Act X of 1875, except that it applies not only 
to High Courts, but also to Courts of Session. 


It has been held, that a prisoner not being an European British subject, who is not charged 
jointly with an European British subject, is not entitled to be tried by a jury of which at least five 
persons shall not be Europeans or Americans.—Reg. v. Lalubhai Gopaldass, I. L. R. 1 Bom. 232. 


A person not being a European British subject, who is tried before a District Magistrate with a 
European British subject, cannot claim the right of appeal to the High Court under this section, 
which is exclusively reserved to such European British subject.—Ju re Solomon, I. L. R. 14 Bom. 160. 


See s. 461, infra. 

453. When any person claims to be dealt with as an European British 
Procedure on claim og Subject, he shall state the grounds of such claim to the 
person to be dealt with Magistrate before whom he is brought for the purposes 
as Huropean British of the inquiry or trial; and such Magistrate shall in- 
mares quire into the truth of such statement, and allow the 
erson making it a reasonable time within which to prove that it is true, and 
shall then decide whether he is or is not an European British subject, and shall 
deal with him accordingly. If any such person is convicted by such Magistrate 
and appeals from such conviction, the burden of proving that the Magistrate’s 

said decision was wrong shall lie upon him. 

When any such person is committed by the Magistrate for trial before the 
Court of Session, and such person before such Court claims to be dealt with as an 
European British subject, such Court shall, after such further inquiry, if any, 
as it thinks fit, decide whcther he is or is not an European British subject, and 
shall deal with him accordingly. If he is convicted by such Court and appeals 
from such conviction, the burden of proving that the Court’s said decision was 
wrong shall lie upon him. 

When the Court before which any person is tried decides that he is not an 
HKuropean British subject, such decision shall form a ground of appeal from the 
sentence or order passed in such trial. 


There appears to be no appeal from an order deciding that an accused person is not an European 
British subject, apart from its being a ground of appeal from a conviction after such order has been 


made. 
H, C OR P 20 
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n accused person ought to have an opportunity afforded of pleading that he is an European 
British aibieck. an mere Hatemiont made by a eae after the trial has been completed cannot 
be acted upon.—Clark v. Beane, 5 W. R. Or. 53. The section does not impose any duty upon a 
Magistrate to ask an accused person categorically if he is a European British subject.—Tobin v. 
Emp., Punj. Rec., 1885, p. 11. See next section. 


_ ‘When an accused claims to be dealt with as a European British snbject, the Magistrate must 
decide that point before going into the case. —Hmp. v. Berrill, I. L. R.4 All. 141. 


454. If an European British subject does not claim to be dealt with as 
such by the Magistrate before whom he is tried or by 
whom te is committed, or if when such claim has been 
made before, and disallowed by, the committing Magis- 
trate, it is not again made before the Court to which such subject is committed, 
he shall be held to have relinquished his right to be dealt with as such European 
British subject, and shall not assert it in any subsequent stage of the same case. 
Unless the Magistrate has reason to believe that any person brought before 
him is not an European British subject, the Magistrate shall ask such person 
whether he is such a subject or not. 


Compare s. 84 of Act X of 1872. 

The provision that if, when a claim has been made before and disallowed by the committing 
Magistrate, it is not again made before the Court to which the accused has been committed, the 
accused shall be deemed to have relinquished his right, is new. 


Failure to plead 
status a waiver. 


Where a European British subject waives his right to be dealt with as such by the Magistrate 
before whom he is tried, he thereby loses all the benefits of the special procedure provided for him 
under Chapter XX XTII of the Code.—Emp. v. Grant, I. L. R. 12 Bom. 561. 

Before an European British subject, it has been held, can be considered to have waived his privi- 
lege conferred upon him by this Chapter, it must appear that his riehts have been distinctly made 
known to him, and that he has been enabled to exercise his choice and judgment whether he would 
or would not claim such right.—Jn re Quiros, I. L. R. 6 Cal. 83: (S. C.) 60. L. R. 463. See In re Foy, 
Tay. and Bell, 226: Reg v. Bholanath Sen, I. L. R. 2 Cal. 23, This waiver of privilege under this sec- 
tion must be an absolute giving up all rights with reference to this Chapter which a Kuropean 
British subject has, and the words ‘ dealt with as such before the Magistrate’ mean everything con- 
tained in the Chapter— that is to say, the tribunal having cognizance of the case, the procedure, and 
also the punishment to which the accuscd wonld be liable.— In the matter of Quiros, I. L. R. 6 Cal. 
83: (5. C.) 6 C. L. R. 463, per JACKSON, J. There, Quiros and others, who were all European 
British subjects, were charged, with rioting and violence, before the Assistant Magistrate vested 
with the powers of a Magistrate of the second class only. The offences being triable under s. 72 of 
Act X of 1872 only by a Magistrate of the first class, who was also a Justice of the Peacc, the ac- 
cused were asked if they had any objection to being tried by the Assistant Magistrate. Each of the 
accused said he had no objection, and the trial accordingly procecded, and all were found guilty 
and convicted. Th: High Court quashed the convictions. JACKSON, J., said :-—‘‘In the case be- 
fore us, for anything that appears to the contrary, the question put to the accused may simply have 
been whether they had any personal objection to Mr. Casperz as Mavistrate to try them. The 
answer naturally wonld be, ‘We have no objection to be tried by Mr. Casperz.’ But if the question 
had been, ‘ You stand here as Kuropean British subjects which I know you to be, and assueh British 
subjects you have the right to claim that you should not be tried, except by Magistrates of the first 
class, to which class Ido not belong. Do you claim that right or not?’--the answers might have 
been quite different.” 


The following circular has been published by the Bombay High Court :— 

If the Magistrate know that the prisoner is @ Kuropean British subject, it is his duty, whether 
the prisonor claims exemption or not, to abstain from further proceedings against him as a Magis- 
trate. If without any actual knowledge on the subject, the Magistrate have reason to suppose that 
the prisoner is such a British subject, it is the Magistrate’s duty to ascertain from him whether he 
alleges or denies that he is one ; and if be alleges that he is, to give him every facility, by allowing 
him, and otherwise, time for proving that he is, the burden of such proof being on him. A Magis- 
trate will not be justified, if he has reason to suppose that a prisoner is a European British subject, 
in proceeding against him as if be were not one, without first giving him a distinct opportunity 
of pleading that heisone. If he do not so plead, or be not able, upon time being allowed him for 
that purpose, to adduce any satisfactory proof of his being a European British subject, the Magis- 
trate will be quite warranted in proceeding againit him. If he do so plead and give proof, 
or produce documents which, although not amounting to full legal proof of his status, satisfy the 
Court that he is really a Kuropean British subject, the Magistrate should, without putting the 
prisoner fully to complete his proof by strict legal evidence, take up the case as a Justice of 
the Peace, and send it up to the High Court, taking care to record distinctly the statement made 
by the prisoner that he is a British subject of lawful European descent..—Bom. H. C. Cir. 39. 


The Magistrate ought to inquire whether he has jurisdiction or not, if there is any doubt on the 
point, for if he has no jurisdiction, and has the knowledge or means of knowledge of his want of 
hubs he is liable as a trespasscr, if he acts.--Jn re Koy, Tay. and Bell, 219. See s. 534, infra. 

ce also Jobin v. Emp., Punj. Rec., 1885, p. 11. 


OHAP. XXX, 88. 455-458. ]. UNLAWFUL DETENTION OF EUROPEANS. 307 


455. Where a person who is not an Huropean British subject is- dealt 
with as such under this Chapter, and does not object, 


Trial under this ‘ ‘ ; ; 
Ohapter of person not the inquiry, commitment, trial or sentence (as the case 


en Huropean British may be) shall not, by reason of such dealing, be in- 
oe valid. 


456. When any European British subject is unlawfully detained in 
Right of Buropean ‘dy by any person, such Huropean British subject or 
British subject unlaw- any person on his behalf may apply to the High Court 
sony getenee o apply which would have jurisdiction over such European 
ob Oren wo pe eros British subject in respect of any offence committed by 

bef Sie ae ae 
RCo ee ire him at the place where he is detained, or to which he 


would be entitled to appeal from any conviction for any such offence, for an 
order directing the person detaining him to bring him before the High Court 


to abide such further order as it may pass. 


This section only applies inthe case of unlawful detention of European British subjects. See 
Queen v. Gholam Ismail, I. L. R.1. All. (F. B.) 1. In that case certain natives of India had been tried 
and acquitted, but an appeal having been preferred against the judgment of acquittal to the High 
Court, they were arrested by the Bolice, who brought them before the Magistrate, and the Magis- 
trate illegally directed that they should be detained in custody, ponding ie decision of the appeal. 
A majority of the High Court at Allahabad held, that the High Court had no power as a Court of 
Revision to interfere with the order, on the ground that it was not a judicial proceeding. TURNER, 
Otfg. C. J., said :—‘‘ To European British subjects, and to such persons only, the 81st section (of 
Act X of 1872) accords the privilege, if they are detained in custody, and consider their detontion 
illegal, of applying to the High Court.” 


Within the limits of the ordinary original civil jurisdiction of the High Court, any person, 
whether an European British subject or not, if illegally or improperly detained in public or private 
custody within such limits, may be set at liberty by the High Court.—S. 491, infra. 


mt? Section 8 of Act X XT of 1879 (Foreign Jurisdiction and Extradition Act) provides that the law 
for the time being in British India, relating to offences and to criminal procedure shall extend to 
all British subjects, whether HKuropcan or Native, in the dominions of Princes and States in alliance 
with Her Majesty. This Code, as amended by Act IIT of 1884, is thus by virtue of that section 
extended to all such British subjects.—Lmp. v. Edwards, 1. Tu. R. 9 Bom. 333. See Emp. v. Morton, 


I. L. R. 9 Bom. (KF. B.) 288, and s. 458, infra. 


457. The High Court, if it thinks fit, may, before issuing such order 

ee . inquire, on affidavit or otherwise, into the grounds on 

application,  ~—~—-S Which it is applied for, and grant or refuse such appli- 

cation ; or it may issue the order in the first instance, 

and, when the person applying for it is brought before it, it may make such 

further order in the case as it thinks fit, after such inquiry (if any) as it thinks 
necessary. 


458. Tho High Court may issue such orders throughout the territories 

Territories through. Within the local limits of its appellate criminal jurisdic- 

out which High Court tion, and such other territories as the Governor-General 
may issue such orders. =i Council may direct. 


The following Notification, dated 23rd September 1874, No. 1203, has been issued by the Home 
Department : In exercise of the powers conferred by the 28th Victoria, cap. 15, s. 3, the Governor- 
General in Council is pleased to make the following orders :— 

I. —Original and appellate criminal jurisdiction shall be hereafter exercised over European 
British subjects of Her Majesty by the several High Courts established at Madras and Bombay 
and in the North-Western Provinces of India, respectively, as below provided ; 


By the High Court at Madras in— 
Coorg. 
Upper Godaveri District of Central Provinces. 
By the High Court at Bombay in— 
The Nagpur and Narbada Divisions of the Central Provinces. 
The Chhattisgarh Division of the Central Provinces. 
The Pargana of Manpur in Central India. 


808 CRIMINAL PROCEDURE. | PART VIII. 


By the High Court of the North-Western Provinces in— 
Oudh 


u e 
The Jabalpur Division of the Central Provinces. ee 
The line of Railway from Allahabad to Jabalpur, and the lands and buildings appurtenant 
thereto other than the station at Satna. 
Morar Cantonment, Ajmere, and British Mairwara. 

II,—The line of Railway from Allahabad to Jabalpur, and the lands and buildings appurtenant 
thereto, shall be deemed to be part of the District of Allahabad for the purpose of trial by the Court 
of Sessions at Allahabad of offences cognizable by a Court of Session, and alleged to have been 
committed on the said line of Railway lands and buildings. _ 

This notification cancels the notifications numbered and dated respectively as follows ; 

Home Department, No. 221, dated 10th January 1867. 
No. 4919, dated 27th October 1869. 
‘3 5s (Judicial), No. 880, dated 31st May 1871. 
—Gazette of India, 1874, p. 484. 

The following additional Notification, dated 23rd September 1874, No. 178J, has been issued 
by the Foreign Department : With reference to Notification, No. 1203 of this date, in the Home 
Department, the Governor-General in Council is pleased, in the exercise of the powers conferred 
by the 28th Victoria, cap. 15, s. 3, to make the following orders : 

Original and appellate criminal jurisdiction over Kuropean British subjects of Her Majesty 
being Christians, resident in the Native states, territories, and chiefships iclow named, shall, until 
the Governor-General in Council otherwise orders, be exercised by the High Courts of Judicature 
eee aed at Fort William, Madras, Bombay, and in the North - Western Provinces, respectively, 
@S FOLlows : 


99 t BY 


I.—By the High Court at Fort William in— 


Manipur. Bhutan. 
Kuch Bihar. Hill Tipperah. 
The States in the Khasia Hills. Nepal. 


The Territories of Chiefs or Tribes adjoin- 


The Katak Tributary Mahals. 
ing the Bengal Frontier. 


The Tributary Mahals of Chutia Nagpur. 


Sikkim. 

II.—By the High Court at Madras in— 
Mysore. Pudukottai. 
Travancore. Banganapalle. 
Cochin. Sandur. 


ITT.—By the High Court at Bombay in— 


The Haidarabad Assigned Districts. 
Haidarabad excepting the Assigned Dis- 


Sillana. 


Gwalior, Districts of. 


tricts. Muhammadgarh. 
Ali Morad’s Territory in Upper Sindh. Matwara. 
Kolhapur. Rattan Mol. 
Sawant Wari. Ali Rajpur. 
The Southern Mahratta State. Jhabua. 


The Satara Jagirs. 


Tonk, Districts of. 


Jingira, Pirawar. 
Suchin. Nimbhera. 
Bandsa. Seronji. 
Dharmpur. Meywar. 
The States in the Rewa Kanta Agency. Pertabghar. 
Penth in the Ahmadnagar Collectorate. Marwar. 
The Territories of Chiefs or Tribes adjoin- Dungapur. 

ing the Sindh Frontier. Banswara. 
Bhopal. Jhalawar. 
Barwani. Serdhi. 
Dewas. Jaisalmer. 
Dhar. gee Amjhira — 
Indore exce bing the District of Alampur Agar 
7 ce ene und. Bag 

obalt, Diktan With the several 

Burwai. Mandisur subordiuate thorcto, ielided 
Kattiwara. Nimuch in the charge of Sindia’s Sir 
rditibe Ujein Subah of Malwa. 

ambay. Sagor 
The Gaikwar’s Territories. Shujawalpur 
The States in Kathiawar. Sonkach 

ch. and 
The States in the Pahlanpur Agency. Bhilsa 
The Statas in the Mahi Kanta Agency. Ganj Baroda With the several parganas subor- 
Jaura. Malhar dinate thereto, which form 
Kilchipur Maksu par part of Sindia’s Sir Subah of 
N arsinghar. har al nape 

e Jf 

Rajghar. Jabra Patan, Districts of 
Ratlam. Gangrar. 


Sitaman. 


Pach Pahar. 


CHAP. s. 459.] 
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ITI.—By the High Court at Bombay in—Continued. 


Darg. Bamra. 
The Feudatory States in the Central Pro- Sakti. 

vinces, viz. Kawarda. 
Kaluhandi or Karond. Khairagarh. 
Raigarh Bargarh. Nandgaon. 
Sarangarh. Kondka or Chhuikhadan. 
Patna. Kanka. 
Sonepur. Bastu. 
Rairaldol. Makrai. 

IV.—By the High Court in the North-Western Provinces in— 

Garwal. Bijawar. 
Chirkhari. Bijna. 
Dholpur. Chatrapur. 
Bhurtpur.’ Dhurwai. 
Alwar, Dhattiah. 
Jeypur. Geranli. 
Keroli. Gaurihar. 
Tonk, with the exception of Pirawa, Nim- Jigni. 

bhera, and Seronji. Jassu. 
Kotah. Kamta Rigola. 
Bundi. Koti. 
Kishengarh. Kauniadhana. 
Bikanir. Logasi. 
Shapura. Maihir. 
Rampur. Nagod. 
Gwalior, the whole of the State, excepting Naiagoan Rebai. 

the Sir Subahship of Malwa and the dis- rcha. 


tricts under the Sir Subaship of Esangarh 
enumerated above. 


Pahari Banka. 
Pahara Chanbe. 


The Mairwara Perganas belonging to Mey- Paldeo. 
war and Marwar. Panna. 
Bandelkand States and Chiefships. Rewah. 
Adjeygarh. Sohawul. 
Alipura. Sampthar. 
Baoni. Surila. 
BReronda. Tiraon. 
Behat. Tori Futtehpur. 
Behari. Holkar’s District of Alampur. 
Bhaisonda. 


—Gazette of India, 1874, p. 485. 

The following Notification, dated 23rd September 1874, No 179J., has been issued by the 
Foreign Departmont : In exercise of the powers vested in him by s. 6 of Act XI of 1872, the 
Governor - General in Council is pleased to direct that all Justices of the Peace within the States, 
Territories, and Chiefships specified in the preceding notification shall commit for trial to the High 
Courts, respectively having jurisdiction under the said notification, such European British subjects 
being Christians, as are required by Act X of 1872 to be committed to a High Court. — Gazette of 
India, 1874, p. 486. 

The following additional notifications have been published :— 

Foreign Department Notification, dated 23rd September 1874, No. 180J. In modification of 
Notifications, No. 2199G., dated 11th October 1872, and No. 396G., dated 14th February 1873, the 
Governor-General in Council is pleased to direct that the powers of a High Court within the lands 
described in the aforesaid notifications shall not be exercised by the Agent to the Governor-General 
in Rajputana in cases in which the accused are European British subjects, being Christians.—Jbid. 

Foreign Department Notification, dated 28rd September 1874, No. 181J. In modification of 
Notification, No. 159J., dated 7th August 1873, the Governor-General in Council is pleased to direct 
that the powers of a High Court within the territories described in the aforesaid notification shall 
not be exercised by the Agent to the Governor - General in Central India in cases in which the 
accused are Kuropean British subjects, being Christians.—Jbid. 

Foreign Department Notification, dated 18th December 1874, No. 215J. With reference to 
Notification, No. 178J., of the 23rd September 1874, the Governor-General in Council directs the 
addition of Savanur to the list of Native States, Territories and Chiefships in which the High 
Court at Bombay is authorized to exercise original and appellate criminal jurisdiction over Euro- 
pean British subjects of Her Majesty, being Christians —Gazette of India, 1874, p. 612. See Emp. 
v. Edwards, 1. L. R. 9 Bom. 333: Hmp. v. Morton, I. L. R. 9 Bom. (F. B.) 3g : Ward v. Reg., 
I. L. R. 5 Mad. 33; and Jn 76 Solomon, I. L. R. 14 Bom. 160. 


459. Unless there is something repugnant in the context, all enactments 
Application of Acts eretofore or hereafter made by the Governor - General 
conferring jurisdiction in Council, which confer on Magistrates or on the Court 
onMagistratesgorOourts of Session, jurisdiction over offences, shall be deemed to 
of Session. apply to European British subjects, although such per- 
sons be not expressly referred to therein. 
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Nothing in this section shall be deemed to authorize any Court to exceed the 
limits prescribed by this Chapter as to the amount of punishment which it may 
inflict on an European British subject, or to confer jurisdiction on any Magistrate 
or any Judge presiding ina Court of Session [Act III of 1884, s. 9], not being 
a Justice of the Peace. 


Where an European British subject was convicted by a single Judge of the High Court for 
supplying liquor without a license, an act made punishable by Madras Act, No. I of 1866, by a 
Mayistrate, on a reference to a Bench consisting of three Judges of the same Court, the conviction 
was set aside as beyond the jurisdiction of the High Court. — Reg. v. Donoghue, 5 Mad. H C. R. 
277. In that case the learned Judges purposely abstained from Sis Berar an opinion upon a 
question raised by the Crown Prosecutor as to the power of the Local Legislature to render 
European British subjects qunishable by a Magistrate on summary conviction for an offence newly 
created by them. 


In Madras, in a subsequent case it was held that a Magistrate, who was a Justice of the Peace, 
but not an European British subject, had no jurisdiction to try an European British subject for an 
offence punishable under a special law (¢.g., Act I of 1859, the Merchant Shipping Act, s. 83) not- 
withstanding that he might have jurisdiction under the special procedure prescribed in the special 
law.—Mad. H. C. Pro., 18th December 1873; Weir, p. 20. 


460. In every case triable by jury or with the aid of assessors in which 
an European (not being an European British subject) 
or an American is the accused person, or one of the 
accused persons, not less than half the number of jurors 
or assessors shall, if practicable, and if such European or American so claims, be 
Europeans or Americans. 


Section 234 of Act X of 1872 provided that trials of Europeans (not being European British 
subjects) or Americans should be by jury. Under this section such trials may be either by jury or 
with the aid of assessors. See note to s. 451, supra. 

See s. 265, ante, as to number of jurors fixed upon in the various Presidencies. 


Jury for trial of Huro- 
peans or Americans. 


461. Whenever an European or American is charged before the Court 

sary when Musopean: OF Sessions jointly with a person not an European or 
or American chargea American, and in compliance with a claim made under 
jointly with one of section 400 is tried by a jury, or with the aid of a set 
SuOURer yaces of assessors, of which at least one-half consists of Euro- 
peans and Americans, the latter person shall, if he so claims, be tried separately. 


462. When a trial is to be held before the Court of Session in which 
Summoning and em. the accused porson, or one of the accused persons, is 
panelling jurors under cntitled to be tried by a jury constituted under the pro- 
section 461 or 260 visions of section 451 or section 460, or before the 
Court of a District Magistrate or Session Judge proceeding under s. 451A or 
451B [Act UI of 1884, s. 10], the Court shall, three days at least before the day 
fixed for holding such trial, cause to be summoned, in the manner hereinbefore 
prescribed, as many European and American jurors as are required for the trial. 
The Court shall also at the same time in like manner cause to be summon- 
ed the same nuinber of other persons named in the revised list, unless such 
number of such other persons has been already summoned for trials by jury at 
that session. 

From the whole number of persons returned, the jurors who are to constitute 
the jury shall be chosen by lot in the manner prescribed in section 276, until a 
jury containing the proper number of Europeans or Americans, or a number 
approaching thereto as nearly as practicable, has been obtained : 

Provided that in any case in which the proper number of Europeans and 
Americigis cannot otherwise be obtained, the Court may, in its discretion, for 
the purposes of constituting the jury, summon any person excluded from the list 
on the ground of his being exempted under section 320. 

As to exemption of military officers in the Punjab, see note to s, 321, ante, 
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463. Criminal proceedings against European British subjects, Kuropeans 
Conduct of criminay Mot being European British subjects and Americans, 
proceedings against before the Court of Session and High Court, shall, 
pelle British sub- except as otherwise expressly provided, be conducted 
meee Se according to the provisions of this Code. 


CHAPTER XXXIV. 
LuNATICS, 


464. When a Magistrate holding an inquiry or a trial has reason to 
believe that the accused is of unsound mind and conse- 
quently incapable of making his defence, the Magis- 
trate shall inquire into the fact of such unsoundness, 
and shall cause such person to be examined hy the Civil Surgeon of the district 
or such other medical officer as the Local Government directs, and thereupon 
shall examine such Surgeon or other officer os a witness, and shall reduce the 
examination to writing. 

If such Magistrate is of opinion that the accused is of unsound mind and 
consequently incapable of making his defence, he shall postpone further proceed- 
ings in the case. 


This section, unlike the corresponding sections of the former Codes, applies specifically both to 
trials and inquiries. 


If the accused, though not insane, cannot be made to understand the proceedings, the Court 
may proceed with the inquiry or trial; but in case of a Court other than a High Court, if such 
Anquiry results in a commitment or a conviction, the proceedings must be forwarded with a report 
of the circumstances of the case to the High Court (s. 341, supra). See Zmp. v. Husen, I. L. R. 5 
Bom. 262, and notes tos. 341, supra. 


When an accused person is found to be insane before the completion of his trial, the Judge 
should postpone the trial and report the case to the Lieutenant-Governor instead of trying the 
accused when he is incapable of making his defence, and acquitting him on the ground that he com- 
mitted the offence charged when he was incapable of knowing that he was doing wrong.—Reg. v. 
Noorkhan Chowdry, 1 W. R. Cr. 11. 


The test of insanity is, whether at the time of committing the offence the prisoner knew he 
was doing wrong.—ey. v. Jago Mohun Malo, 24 W. R. Cr. 5.) See Emp. v. Venkatasami, I. L. R. 
12 Mad. 459: and Emp. v. Lakshman Dagdu, I. L. R. 10 Bom. 512. 


Act X XX VI of 1858 contains the following provisions as to wandering and dangerous lunatics :— 

Section 4.—It shall be the duty of every Darogah or District Police-officer to apprehend and 
send to the Magistrate all persons found wandering at large within his district who are deemed to 
be lunatics, and all persons believed to be dangerous by reason of lunacy. Wheneverany such per- 
son as aforcsaid is brought before a Mayistrate, the Magistrate, with the assistance of a medical 
officer, shall examine such person ; and if the medical officer shall sign a certificate in the form A 
to the schedule to this Act, and the Magistrate shall be satisfied on personal examination or other 
proof that such person is a lunatic and a proper person to be detained under care and treatment, 
he shall make an order for such lunatic to be received into the asylum established in the division in 
which the Mavgistrate’s jurisdiction is situate, or if such lunatic is not a native of the country, or the 
circumstances of the case so require, into a lunatic asylum at the Presidency, and shall send the 
lunatic in suitable custody to the lunatic asylum mentioned in such order, provided that if any 
friend or relative of any lunatic, who is believed to be dangerous, shall undertake in writing that 
such lunatic shall be properly taken care of and shall be prevented from doing injury to himself 
or others, the Magistrate, instead of sending him to an asylum, may make him over to the care of 
such friend or relative : provided also, that if any such friend or relative shall desire that the luna- 
tic shall be sent to a licensed asylum instead of the public asvium of the division, and shall 
engage in writing to the satisfaction of the Magistrate to pay the expenses which may be incurred 
for the lodging, maintenance, medicine, clothing and care of the lunatic in such asylum, the Magis- 
trate may send the lunatic to the licensed asylum mentioned in the engagement. : 

Section 5.—If it shall appear to the Magistrate, on the report of a Police-officcr or the infor- 
mation of any other person, that any person, within the limits of his jurisdiction, dcemed to bea 
lunatic is not under proper care and control, or is cruelly treated or neglected by any relative or 
other person having the charge of him. the Magistrate miy send for the supposed lunatic and sum- 
mon such relative or other person as has or ought to have charge of him, and if such relative or 
other person be legally bound to maintain the supposed lunatic, the Magistrate may make an 
order for such lunatic being properly cared for and treated, and if such relative or other person 
shall wilfully neglect to comply with the said order, may commit him to jail for a period not 
exceeding one month. 


Procedure in case of 
accused being lunatic, 
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If there be no person legally bound to maintain the snpposed Junatic, or if the Magistrate 
think fit so to do, he may proceed as prescribed in the last preceding section, and npon being 
satisfied in the manner aforesaid that the person deemed to be lunatic is a lunatic and a proper 
person to be detained under proper care and treatment, may make an order for his reception into 
such a ee, as aforesaid. If shall be the duty of every Darogah or District Police-officer to report 
= oe : agistrate every such case of neglect or cruel treatment as aforesaid which may come to his 
nowledge. 

Baction 18.—-The word ‘lunatic’ as used in this Act means and includes every person of un- 

sour mind and every person being an idiot. 


The power with refcrence to lunatics conferred on a Local Government by Chapter X X XT, 88. 426 
and 430 of Act X of 1872, was extended to the Commissioner in Sind.—Bombay Gazette, 1872, p. 312. 

The Police Surgeon at Bombay is the medical officer to examine persons accused of offences 
before the Presidency Magistrates, and who appear to them to be of unsound mind aud incapable 
of making their defence.—Bombay Guzette, 1877, p. 339 

The officer in medical charge of the Madras Penitentiary is the medical officer by whom per- 
sons accused before a Presidency Magistrate of offences, and appearing to such Magistrate to be of 
unsound mind and incapable of making their defence, are to be examined. And the lunatic asylum 
at Madras is the place in which persuns so accused, and found to be of unsound mind and i.¢a- 

able of making cate defence, are to be kept in safe custody pending the orders of the Government, 

if the offences of which they are accused are non-bailable, or if suffieient bail is not given.—Madras 
Gazette, 1878, p. 474. 

Whenever an accused person appears, upon the medical evidence, to be of unsound mind and 
incapable of making a defence, the Court should stay further proceedings in the case. It cannot 
proceed to acquit the accused.—_Mad. H. C. Pro., 4th September 1876 , Weir, p. 43. 


A65. If any person committed for trial before a Court of Session or a 
‘ y t hd € eC 4 ; a Té 
Procedure in case of High Court appears to the Court at his trial to be of 
person committed be- unsound mind and consequently incapable of making 
fore Court of Session his defence, the jury or the Court with the aid of as- 
or High Court being  cessors shall, in the first instance, try the fact of such 
lunatic. . . oh . 
unsoundness and incapacity, and, if satisfied of the 
fact, shall pass judgment accordingly, and thereupon the trial shall be postponed. 
The trial of the fact of the unsoundness of mind and incapacity of the 
accused shall be deemed to be part of his trial before the Court. 


This section corresponds with s. 425 of Act X of 1872 as amended by s. 39 of Act XI of 1874 
and with s. 120 of Act. X of 1875. 

Those Acts provided that the Court should, in the first instance, try the fact of the soundness 
of mind or incapacity of the accused. This Act now provides that the jury or the Court with the 
aid of assessors shall, in the first instance, try the fact of the soundenss or incapacity of the ac- 
cused. This alteration is in accordance with the decision in the case of Reg. v. Bheekoo Kalwar, 


10 B. L. R. Appx. 10. 

In the case of Reg. v. Doorjodhun Shamonto, 19 W. R. Cr. 26, a Sessions Judge in his charge 
to the jury told them that in his judgment the accused was at the time of his trial exhibiting 
symptoms of unsoundness of mind, and he directed them to find whether the accused was insane at 
the time that he committed the offence. It was held, that the issue as to whether the accused was 
of unsound mind at the time of the trial and incapable of properly making his defence was a preli- 
minary issue to that put by the Sessions Judge, and should have been first submitted to the jury. 


466. Whenever an accused person is found to be of unsound mind 

and incapable of making his defence, the Magistrate or 

Release of lunatic (Court, as the case may be, if the case is one in which 
pending investigation bail may be taken, may release hi flicient it 

Say: } aken, may release him on sufficient security 

being given that he shall be properly taken care of and 

shall be prevented from doing injury to himself or to any other person, and for 
his appearance when required before the Magistrate or Court or such officer as 

the Magistrate or Court appoints in. this behalf. 

If the case is one in which bail may not be taken, or if sufficient security 
is not given, the Magistrate or Court shall report the 
ease to the Local Government, and the Local Govern- 
ment may order the accused to be confined in a Iunatic asylum or other suitable 
place of safe custody, and the Magistrate or Court shall give effect to such order. 


Under this section security may be taken for the appearance of the accused either before the 
Magistrate or Court, or before such officer as the Magistrate or Court may appoint in that behalf, 
The section is silent as to the place of custody of a lunatic, pending the orders of the Local Govern- 
ment in cases in which sufficient security is not given and in non-bailable cases, 


Custody of lunatic. 
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As to removal to England of a criminal lunatic found to be such in India, see Stat. 14 and 15 
Vict. cap. 81, ss. 1 and 2, and In re Maltby, L. R. 6 Q. B. D. 18. 


The authority of the Criminal Court over an accused, declared under this section to be a lunatic, 
ceases on the lunatic being handed over to the Local Government, and it does not revive until the 
prisoner is sent back to the Magistrate under s. 473 on a certificate that he is capable of making his 
defence. See Emp. v. Joy Hari Kor, 1. L. R. 2 Cal. 356. A Magistrate has no power to release the 
lunatic on taking security in a non-bailable case.—Jbid. 

When a Magistrate has reported a case to the Local Government, he ought not to strike off the 
case (Queen v. Ruyhooa, 6 W. R. Cr. 3), 30 that the inquiry may be resumed under the next section. 


In the Punjab, references regarding Innatics under this section and ss. 471 to 475 should be 
addressed to Government for orders through Commissioners. See Smyth, p. 134. 


Compare the procedure under s. 341, supra. 


467. Whenever an inguiry or a trial is postponped under section 464 or 
section 465, the Magistrate or Court, as the case may 
be, may at any time resume the inquiry or trial, and 
require the accused to appear or be brought before such 


of in- 


Magistrate or Court. 

When the accused has been released under section 466 and the sureties for 
his appearance produce him to the officer whom the Magistrate or Court appoints 
in this behalf, the certificate of such officer that the accused is capable of making 
his defence shall be receivable in evidence. 


468. If, when the accused appears or is again brought before the Magis- 
Procedure on accusea trate or the Court, as the case may be, the Magistrate 
appearing before Magis- or Court considers him capable of making his defence, 
trate or Court. the inquiry or trial shall proceed. 
If the Magistrate or Court considers the accused person to be still incapable 
of making his defence, the Magistrate or Court shall again act according to the 
provisions of section 464 or section 465, as the case may be. 


469. When the accused appoars to be of sound mind at the time of in- 
quiry or trial, and the Magistrate is satisfied from the 
evidence given before him that there is reason to believe 
that the accused committed an act which if he had been 
of sound mind would have been an offence, and that he was at the time when 
the act was committed, by reason of unsoundness of mind, incapable of knowing 
the nature of the act or that it was wrong or contrary to law, the Magistrate 
shall proceed with the case, and, if the accused ought to be committed to the 
Court of Session or High Court, send him for trial before the Court of Session 
or High Court, as the case may be. 

Compare s. 424, paras. 1 and 2, of Act X of 1872, and s. 195 of Act IV of 1877. These sections 
of the repealed Acts applied only to cases exclusively triable by a Court of Session. 


Whenever a Magistrate sends for trial before the Court of Session an accused person rez __ 
whose sanity at the time of committing the offence he entertains any doubt, he must at the same 
time inform the jail authorities of the supposed state of the accused, in order that he may be placed 
under careful surveillance prior to his arraignment before the Court of Session.—Bom. H. C. Cir, 
43, Bombay Gazette, 1879, pp. 471, 475. 


When accused appears 
to have been ... UWL. 


470. Whenever any person is acquitted upon the ground that, at the 

gene tiet ab anaaitial Ree . bees he is rpc Sea ieee os offence, 

iar ground of lunacy: as, by reason of unsoundness of mind, incapable of 

knowing the nature of the act alleged as constituting the 

offence, or that it was wrong or contrary to law, the finding shall state speci- 
cally whether he committed the act or not. 


Section 84 of the Penal Code provides that nothing is an offence which is done by a person who, 
at the time of doing it, by reason of unsoundness of mind, is incapable of knowing the nature of 
the act, or that he is doing what is either wrong or contrary to law. But the fact of unsoundness 
of mind is one which must be clearly and distinctly proved before the jury is justified in returning 
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a verdict under s. 84 of tho Indian Penal Code. Every man is presumed to be sane and to possess a 
sufficient degree of reason to be responsible for his crimes until the contrary is proved.—Reg. v. 
Nobin Chunder Banerjee, 20 W. R. Cr. 70. See s. 105 of the Evidence Act. 

In the case of Reg. v. Sheikh Mustafa, 1 W. 8. Cr. 1, where it appeared at the trial that the 
prisoner was not of sound mind, the High Court directed that he should: be placed under the care of 
a Surgeon who should be directed to carefully watch his state of mind and to report the result of his 
observations to the Sessions Judge not less than thirty days after he had taken charge of the 
prisoner. See Rey. v. Parsoram Doss,7 W. R. Cr. 42. 


‘ In Macnaghten’s case, 10 Cl. and Fin., 200, the following questions were propounded to the 
Judges by the House of Lords :— 

1st.—What is the law respecting alleged crimes committed by persons afflicted with insane delu- 
sion, in respect of one or more particular subjects or person: as for instance, where, at the time of 
the commission of the alleged crime, the accused knew he was acting contrary to law, but did the 
act complained of with a view, under the influence of insane delusion, of redressing or revenging 
some supposed grievance or injury, or of producing some supposed public benefit ? 

2nd.—What are the proper questions to be submitted to the jury, when a person alleged to be 
afflicted with insane delusion respecting one or more particular subjects or persons, is charged with 
the commission of a crime (murder for example) and insanity is set up asa defence ? 

8rd.—-In what terms ought the question to be left to the jury as to the prisoner’s state of mind 
at the time when the act was committed ? 

4th.—lIf a person under an insane delusion as to existing facts commits an offence in consequence 
thoreof, is he thereby excused ? 

5th.—Can a medical man conversant with the disease of insanity who never saw the prisoncr 
previously to the trial, but who was present during the whole trial and the examination of all the 
witnesses, be asked his opinion as to the state of the prisoncr’s mind at the time. of the commission 
of the alleged crime, or his opinion whether the prisoner was conscious at the time of doing the act 
that he was acting contrary to law, or whether he was labouring under any and what delusion at 
the time ? 

' To these questions the following answers were given by the Judges (with the exception of Mr. 
Justice MAULE, who dclivered a seprrate judgment) ; 

To the first question.—‘“* Assuming that your Lordships’ inquiries are confined to those persons 
who labour under such partial delusion only, and are not in other respects insane, we are of opinion 
that, notwithstanding the party accused did the act complained of with a view, under the influence 
of insane delusion, of redressing or revenging some say pone’ grievance or injury, or of producin 
some public bencfit, he is nevertheless punishable according to the nature of the crime committed, 
if he knew at the time of committing such crime that he was acting contrary to law; by which 
expression we understand your Lordships to mean the law of the land. 

To the second and third questions.—“ As these two questions appear to us to be more conveniently 
answered together, we have to submit our opinion to be, that the jurors onght to be told in all cases 
that every man is to be presumed to be sane and to possess a sufficient degree of reason to be respon- 
sible for his crimes, until the contrary be proved to their satisfaction; and that to establish a de- 
fence on the ground of insanity, it must be clearly proved that, at the time of the committing of the 
act. the party accused was labouring under such a defect of reason from disease of the mind as not 
to know the nature and quality of the act he was doing, or, if he did know it, that he did not know 
he was doing what was wrong. The mode of putting the latter part of the question to the jury on 
these occasions has generally been, whether theaccused at the time of doing the act knew the diffor- 
ence between right and wrong : which mode, though rarely, if ever, leading to any mistake with the 
jury, is not, as we conceive, so accurate when put generally and in the abstract, as when put with 
reference to the party’s knowledge of right and wrong in respect to the very act. with which he is 
charced. If the question were to be put as to the knowledge of the accused solely and exclusively 
with reference to the Jaw of the land, it might tend to confound the jury, by inducing them to be- 
Heve that an actual knowledge of the law of the land was essential in order to lead to a conviction, 
whereas the law isadministcred upon the principle that everyone must be taken conclusively to know 
it, without proof that he does know it. If the accused was conscious that the act was one which he 
onght not to do, and if that act was at the same time contrary to the law of tho land, he is punish- 
able; and the usual course, therefore, has been to leave the question to the jury whether the party 
accused had a sufficient degree of reason to know that he was doing an act that was wrong : and this 
course we think is correct, accompanied with such observation and explanations as the circumstances 
of each particular case may require. 

To the fourth question.—* To this question the answer must, of course, depend on the nature of 
the delusion ; but, making the same assumption as we did before, namely, that he labours under such 
partial delusion only, and is not in other respects insane, we think he must be considered in the same 
situation as te responsibility as if the facts with respect to which the delusion exists were real. For 
example, if, under the influence of his delusion, he supposes another man to be in the act of attempt- 
ing to take away his life, and he kills that man, as he supposes, in self-defence, he would be exempt 
from punishment. If his delusion was that the deceased had inflicted a serious injury to his charac- 
ter and fortune and he killed him in revenge for such supposed injury, he would be liable to punish- 
ment. 

To the fifth question.—“ In answer to this question we state to your Lordships, that we think the 
medical man, under the circumstances supposed, cannot, in strictness, be asked his opinion in the 
terms above stated, because each of those questions involved the determination of the truth of the 
facts deposed to, which it is for the quny to decide, and the questions are not mere qucstions upon a 
matter of science, in which case such evidence is admissible. But whero the facts are admitted or 
not disputed, and the question becomes substantially one of science only, it may be convenient to 
allow the question to be put in that general form, though the same cannot be insisted on as a matter 


of right. 
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The following rule is in force in Bengal :— 

It is necessary that the finding under s. 429 (470) of the Criminal Procedure Code should 
state specifically whether the accused committed the act charged or not, if he be acquitted on the 
ground that at the time at which he is charged to have committed the offence, he was, by reason of 
unsoundness of mind, incapable of knowing the nature of the act charged, or that he was doing 
what was wrong or contrary to law. In some instances the Judges have found the prisoner guilty 
of the offence charged, and then acquitted him on the ground of insanity, thus including two 
Opposite verdicts in one and the same finding, a contradiction arising from a want of attention to 
the words of the law.—Cal. H. C. C. O., No. 22 of 10th December, 1864; Wilkins, p. 5. 


In Bengal the following form of acquittal on the ground of insanity is followed :— 

The Court, concurring with the assessors, finds that......... 0.0... ...06. CA TAD 3 ok cas eaeaheeainnnties by 
striking him on the head with a club; but that, by reason of unsoundness of mind, he was incap- 
able of knowing that he was doing an act which was wrong or contrary to law, and that he is there- 


fore not guilty of the offence specified in the charge, viz.,..............+ and the Court directs that the 
SAAC usictchvsxouecouvceuiends be acquitted, and that, under the provisions of s, 430 (471), Criminal Procedure 
Code, the said......... 0. .....04. . be kept in safe custody in the..............0.000.. pending the orders of the 


Local Government.-— Letter No. 955 of 17th August, 1867; Wilkins, p. 5, 


In the case of Gajee Peer, 8 W. R. Cr. L. 19, the High Court pointed out that the finding ina 
case in which the accused was found to have committed the act charged while unsound in mind should 
have been in the following form :— 

‘“‘The Court, therefore, concurring with the assessors, finds that Gazee Peer did kill Baboo 
Mondul by striking him on the head with a club; but that, by reason of unsoundness of mind, he 
was incapable of knowing that he was doing an act which was wrong or contrary to law, and that 
he is not therefore guilty of the offence specified in the charge, viz., that he has committed culpable 
homicide not amounting to murder by causing the death of Baboo Mundul, and has thereby com- 
mitted an offence punishable under s. 304 of the Indian Penal Code, and the Court directs that the 
said Gazee Peer be acquitted, and that, under the provisions of s. 394 (471) of the Code of Criminal 
Procedure, the said Gazee Peer be kept in safe custody in the pending the orders of the 
Local Government.” 


471. Whenever such judgment states that the accused person committed 
Person acquitted on the act alleged, the Magistrate or Court before whom or 
such ground tobe kept which the trial has been held shall, if such act would, 
pRBArCeUStOOY: but for the incapacity found, have constituted an offence, 
order such person to be kept in safe custody in such place and manner as the 
Magistrate or Court thinks fit, and shall report the case for the orders of the 
Local Government. 
The Local Government may order such person to be confined in a lunatic 
asylum, jail or other suitable place of safe custody. 


In the Punjab, reports to the Local Government should be addressed through Commissioners,— 
Smyth, p. 134. In Bengal, Magistrates and Sessions Judges must report direct to the Government 
of Bengal.—Government Circular, No. 84, dated 18th October, 1870. 

The power conferred on the Local Government has been extended to the Commissioner in Scind., 
—Bombay Gazette, 1874, p. 312. 


Where a jury finds that a person was of unsound mind at the time of committing an offence, the 
High Court will not interfere with the verdict except upon the clearost proof that the jury was mis- 
taken.— Queen v. Doorjodhone Shamonto, 19 W. R. Cr. 45. 


As to trial of deaf mutes sce Emp. v. Gahna, Punj. Rec., 1889, p. 139. 


4772. When any person is confined under the provisions of section 466 or 
Lunatic prisoners to section 471, the Inspector-General of Prisons, if such 
be visited by Inspector- person is confined in a jail, or the Visitors of the lunatic 
General. asylum, or any two of them, if he is confined in a luna- 
tic asylum, may visit him in order to ascertain his state of mind ; and he shall be 
visited once at least in every six months by such Inspector-General or by two of 
such Visitors as aforesaid ; and such Inspector-General or Visitors shall make a 
special report to the Local Government as to the state of mind of such person. 


473. If such person is confined under the provisions of section 466, and 

= \ x a 8 : . e * 
ae eee ee such Inspector-General or Visitors shall certify that, in 
lunatic prisoner is re- his or their opinion, such person is capable of making 
ported capable of his defence, he shall be taken before the Magistrate or 
meeine Dia corence: Court, as the case may be, at such time as the Magis- 


trate or Court appoints, and the Magistrate or Court shall deal with such pergon 
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under the provisions of section 468 ; and the certificate of such Inspector- General 
or Visitors as aforesaid shall be receivable as evidence. 


474. If such person is confined under the provisions of section 466 or 
section 471, and such Inspector-General or Visitors shall 
_ Procedure where ; ; ‘ Soe : 
junatic confined under Certify that, in his or their judgment, he may be dis- 
section 466 or 471 is de- charged without danger of his doing injury to himself or 
clared fit to be dis +5 any other person, the Local Government may there- 
charged. ‘ é ‘ ; 
upon order him to be discharged, or to be detained in 
custody, or to be transferred to a public lunatic asylum if he has not been already 
sent to such an asylum; and, in case it orders him to be transferred to an asylum, 
may appoint a commission consisting of a judicial and two medical officers. 


Such commission shall make formal inquiry into the state of mind of such 
person, taking such evidence as is necessary, and shall report to the Local Govern- 
ment, which may order his discharge or detention as it thinks fit. 


See s, 433 of Act X of 1872, 5. 128 of Act X of 1875, and s. 203 of Act IV of 1877. 

This section and the following sections extend the power given by ss. 433 and 434 of Act X of 
1872 to discharge from custody or make over to his relatives a person acquitted on the ground of 
insanity, to the case of persons who being found to be insane at the time of trial are committed to 


custody. 
In tho Punjab, reports to the Local Government must be addressed through Commissioners.— 


Smyth, p. 134. In Bengal, such reports must be direct.—Government Cir., dated 18th October, 1870. 
The power conferred on the Local Government has been extended to the Commissioner in Scind. 


—Bombay Gazette, 1874, p. 312. 


475. Whenever any relative or friend of any person confined under the 
provisions of section 466 or section 471 desires that he 
shall be delivered over to his care and custody, the 
Local Government, upon the application of such relative 

or friend, and on his giving security to the satisfaction of such Government that 
the person delivered shall be properly taken care of and shall be prevented from 
doing injury to himself or to any other person, may order such person to be 
delivered to such relative or friend. 
Whenever such person is so delivered, it shall be upon condition that he shall 
be produced for the inspection of such officer and at such times as the Local 
Government directs. 

The provisions of sections 472 and 474 shall, mutates mutandis, apply to 
persons delivered under the provisions of this section ; and the certificate of the 
inspecting officer appointed under this section shall be receivable as evidence. 


See note to preceding section. 


““A7SA. The Governor-Geneal in Council may 
Power of Governor- Aienotal ‘ kakocahG : 

General in Council to “lrect that any person whom the Loca overnment has 
order criminal lunatics ordered under this Chapter to be confined in a lunatic 
confined by order of asylum, jail or other place of safe custody, shall be 
Lozal Government to be : 
removed from one pro- Yemoved from the place where he is confined to any 
vince to another. lunatic asylum, jail or other place of safe custody in 


British India. [Act X of 1886, 5. 12.] , 


“475B. The Local Government may empower the officer in charge of the 
Power of Local Gov- Jil in which a person is confined under the provisions 
ernment to relieve In- of section 466 or section 471 to discharge all or any 
te fanoeinna. | Of cer: of the functions of the Inspector ~ General of Prisons 
under section 472, section 473 or section 474.” [Act X 

of 1886, s. 12.] 


~ 


OHAP. XXXV, 8. 476.| OFFENCES AFFECTING ADMINISTRATION OF JUSTICE. 3817. 


CHAPTER XXXV.. 


PROCEEDINGS IN CASE OF CERTAIN OFFENCES AFFECTING THE 
ADMINISTRATION OF JUSTICE. 


476. When any Civil, Criminal or Revenue Court is of opinion that there 
is ground for inquiring into any offence referred to in 


Procedure in cases soction 195, and committed before it or brought under 


mentioned in section. . ° - yes : 
195. its notice in the course of a judicial proceeding, such 


Court, after making any preliminary inquiry that may 
be necessary, may send the case for inquiry or trial to the nearest Magistrate of 
the first class, and may send the accused in custody, or take sufficient security for 
his appearance, before such Magistrate ; and may bind over any person to appear 
and give evidence on such inquiry or trial. 

Such Magistrate shall thereupon proceed according to law, and may, if he is 
authorized under section 192 to transfer cases, transfer the inquiry or trial to some 
other competent Magistrate. 


é This Chapter, is to be observed, applies not only to Civil and Criminal, but also to Revenue 
ourts. 

The power of the Court to commit the case itself given by s. 471 of Act X of 1872 is saved by 
the last paragraph of s. 487, infra. 

This section empowers the Court to send the case to the nearest Magistrate of the first class, 
and not to “any Mavistrate having power to try or commit,” as under the former Code. 


As to offences committed before Civil or Revenue Courts and triable exclusively by a High 
Court or Court of Session, see s. 478, infra. 


Where an offence of the nature specified in s. 195 is committed before a Court, the Court must 
in every case hold an investigation to see if there is a prim? facie vase. It may, after this, send the 
case to a Magistrate for a “ regular preliminary inquiry.” But if it proceeds under s. 476 to commit 
direct to the Court of Session, where it has power to do so, it must itself hold a complete preliminary 
ay eae charges and taking depositions. See Rey. v. Radha Nauth Mozoomdar, 5 Wym, 

r. Rul. 19. 


No sanction should be granted without a preliminary inquiry where such inquiry is necessary 
under this section.—Hmp. v. Narotam Dass, I. L. R. 6 All. 98. As to whena preliminary inquiry is 
necessary, sec In re Gawri Sahai, 1. L. R. 6 All. 134: Bmp. v. Juala, I. L. R. 5 All. 62: Reg. v. Chand- 
gamma, I. L. R. 7 Mad. 189, p. 190. In the case of Zu re Parsotam Lal, I. L. R. 6 All. 101, where 
a Moonsiff gave sanction to prosecute for forgery, where the question, whether a bond had been 
executed or not, was, after suit brought, by consent of the partics, referred to arbitration, and 
the arbitrator decided that the bond was a forgery, it was held by STRAIGHT, J., that the Moonsitf 
not having determined the question of forgery himself, ought to have held a preliminary inquiry 
to satisfy himself that there were materials to justify a prosecution. It will be observed that in 
this case the document alleged to be forged was not actually given in evidence in the proceedings 
before the Court, though it was given in evidence in a proceeding before the arbitrator directed by 
the Court. The law requires only such preliminary inquiry as may be necessary.—Zmp. v. Juala 
Prosad, 1. L. R. 5 All. 62. 

It is competent for a Civil Court before which a case may have been scttled without any 
evidence having been gone into and which has grounds for believing that an offence of the nuture 
referred to in s. 195, supra, has been committed ‘before it during the pendency of the case, to make 
a preliminary inquiry and then satisfy itself whether a prim? faciecase has been made out for prant- 
ing sanction, and, if so satisfied, to grant sanction, for the prosecution of the person alleged to 
have committed such offence. A sanction granted after such inquiry is not illegal. - Shushi Kumar 
Dey v. Shushi Kumar Dey, t. L. R. 19 Cal. 345, dissenting on this point from In re Kasi Chunder 
Mozumdar, I. L. &.6 Cal. 440, and Sangila Vira v. Queen, I. 4. R. 6 Mad. 29. The Court expressed 
no opinion as to whether the sanction was necessary. See notes to section 195, supra, and Abdul 
Khadar v. Jheera Satub, I. L. R. 15 Mad. 224, 


The object of the preliminary inquiry is, that the Court may be satisfied that a specific charge 
coming under the sections mentioned in it ought to be preferred against the accnsed, and after 
being so satisfied, it must either commit the case (see 8. 487, iafral, or send it to the Magist:ate 
for inquiry whether a committal should be made or not. See Kali Prosunno Bagchee, Petitioner, 
23 W.R. Cr. 39. See also Bhoktsram v. Heera Kolita, 1.1L. R. 5 Cal. 184; per AINSLIE, J., p. 187, 
See Mutirakal v. Reg., 1. L. R. 3 Mad. 351. 

It is unnecessary that the preliminary inquiry contemplated by this section should be con- 
ducted in the presence of the accused. All the Court making the inquiry has to do is to satisf 
itself that there are prima facie grounds for sending the case foe investigation to a Magistrate.— 
W.R. Cr. 3: In re Govindan Nayar, I. L. R. 7 Mad. 224. The section does not require notice 
to be given to the accused. See Emp. v. Bhola, Punj. Rec., 1888, p, 2. 
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Powers similar to those conferred on Civil and Criminal Courts alike by this section are con- 
ferred on Civil Courts by s. 643 of the Code of Civil Procedure (corresponding with ss. 16 and 19 of 
the repealed Act, XXIII of 1861). But neither that section nor the sections of the Act for which 
it was substituted direct the Court to hold any preliminary inquiry before sending a case under 
the section to a Mavistrate for investigation. All that is required is, that the Court shall be satis- 
fied that there is sufficient ground for sending the case for investigation to the ps In the 
case of Reg. v. Baijoo Lall, 1. L. R. 1 Cal. 150, MaceHeRSON and Morris, J. J., quashed an 
order made, according to the return of the Judge who made it, under s. 16 of the repealed Act 
mentioned, without a preliminary inquiry having been made, on the ground that the law as to 

rocedure in cases within that section was embodicd in s. 471 of the Criminal Procedure Code of 
872 (476 of this Code) under which a preliminary inquiry was necessary. From the judgment it 
would appear, however, that the learned Jud zes treated the order as really made under the section of 
the Criminal Procedure Code. See Umbica Sundari Chowdrani v. Ajitoollah Mondal, 8 U. L. BR. 148. 


Before a Court is justified in making an order under s. 476 directing the prosccution of any 
person, it ought to have before it direct evidence fixing the offence upon the person whom it is sought 
to charge either in the course of the preliminary inquiry referred to in that section or in the 
earlicr proceedings out of which the inquiry arises.—In the matter of Khepu Nath Sikdar, I. L. R, 
16 Cal. 730. 

In the case of Emp. v. Kashmiri Lall, I. L. R. 1 All. 625, it was held by a Full Bench of 
the Allahabad High Court (overruling the cases of Queen v. Jayat Mal, I. L. R.1 All. 162, and 
Queen v. Gur Baksh, 1. L. R. 1 All. 193, and Reg. v. Kultaram Singh, ib. 129), that an offence under 
8. 193 of the Penal Code could not be tried by the Masristrate before whom such offence was com- 
mitted. See Hmp. v. Baldeo, I. L. R. 3 All. 322. This is now made clear by s. 487, infra. 


There are only three cases in which a Court, other than a Judge of the Hich Court, the Re- 
corder of Rangoon, and the Presidency Magistrates, can try any person for any offence referred to 
in s. 195 where such offence is committed before himself or is brought under his notice as such Jude 
or Magistrate in the course of a judicial proceeding and these are provided for in ss. 477, 480 and 
485. None of these sections is applicable when the accused is charged under s. 175 of the Penal 
Code. —Emp. v. Sheshayya, I. L. R. 13 Mad. 24. 


Where the Magistrate to whom the case is sent by the Court for investigation, with the necessary 
sanction, himself investigates it, no complaint is necessary ; nor is it necessary when the Court itself 
holds an investigation.— Bom. H. C. Cir. 43. ’ 


The words in s. 195, supra, ‘‘ except with tho previous sanction or on the complaint of the 
public servant concerned,” must be read in connection with s. 476, which was enacted with the 
object of avoiding the inconvenience which might he caused if a Moonsiff ora Subordinate Judge 
or a Judge was obliged to appear before a Magistrate and make a complaint on oath like an 
ordinary complainant in order to lay the foundation of a prosecution. The language of s. 476 in- 
dicates that where a Court is acting under s. 195, a complaint in the strictest sense of the Code is 
not required, and that the procedure therein laid down constitutes the ‘‘complaint ” mentioncd 
in s. 195.—Ishri Prosad v. sham Lall, I. L. R. 7 All. 871 (F. B.), per PETHERAM, C. J., and 
STRAIGHT, J. 

If, in the course of a procecding, cither civil or criminal, a Judge or Magistrate finds clear 
grounds for believing that either the parties to the proceeding or their witnesses have committed 
perjury or any other offence against public justice, he is justified in directing criminal picconns 
against such persons without any further inquiry than that which he has already held in his own 
Court.—In re Mutty Laul Ghose, 1. L. R. 6 Cal. 308: Baperam Surma v. Gouri Nath Dutt, 1. L. R. 
20 Cal. 474. See Reg. v. Baijoo Lull, I. L. R. 1 Cal. 450. 

The Magistrate to whom a case is sent for investigation may discharge the accused, if, in his 
Opinion, the evidence against the accused is not sufficient to warrant their committal to the Court 
of Session.— Reg. v. Pandurang Mayral, 5 Bom. H. C. R. Cr. Cas. 41. The latter Court, however, 
can, under s. 436, supra, direct their committal. 


A Magistrate to whom a case of giving false evidence has been sent by a Moonsiff is bound 
to complete the inquiry, and cannot return the case to the Civil Court.—Reg. v. Jan Mahomed, 3 
B. L. R. Ap. Cr. 47: and see Reg. v. Amruta Nathu, 7 Bom. H.C. R. Cr. 29. 


Revision and Appeal.—The High Court has no power in appeal to set aside an order of a 
subordinate Court directing a prosecution under s. 476.--Emp. v. Rachappa, I. L. R. 13 Bom. 
109: Emp. v. Narakka, 1. L. R. 13 Mad. 144. 

But in the exercise of its revisional powers the High Court is competent to interfere with an 
order of a subordinate Court whether made under s. 195 or s. 476, directing the prosecution of 
any person for offences referred to in these sections. Under s. 439 it has the powers conferred on 
a Court of Appeal by s. 423 to alter or revise any such order.—In re Khepu Nath Sikdar,I. L. R. 16 
Cal. 730. The High Court, it was said, has jurisdiction when an order has been made under this 
section to dctermino whether the discretion given by the section has been properly exercised.— 
Chaudhuri Mahomed, 1. L. R. 20 Cal. 349, following In re Khepu Nath Sikdar, I. L. R. 16 Cal. 730. 


477. Subject to the provisions of section 444, a Court of Session may 

charge a person for any offence referred to in sec- 

Power of Oourt of tion 195, and committed before it, or brought under its 

spe ea notice in the course of a judicial proceeding, and may 

itself. commit or admit to bail and try such person upon its 
own charge. 
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Such Court may direct the Magistrate to cause the attendance of any 
witnesses for the purposes of the trial. 


A Sessions Judge who has directed the trial of a person for having given false evidence before 
himself in the course of a trial in a judicial nature before him cannot try the case himself.—#mp. 
v. Mukdhum, I. L. R. 14 All. 354. See s. 487, post. 


This section has been framed so as to allow a Court of Session to charge a person for giving 
false evidence before itself—a power of which such Courts were unintentionally deprived by 8s. 473 
of Act X of 1872. See Pro., 24th March, 1873: 7 Mad. H.C R. Appa. xvii: Queen ve Unnath 
Bundhoo Banerjee, 21 W. R. Cr. 37: In re Fata Iyah Khan, 3 C0. L. R. 599: (8S. 0.) T. 1. R. 4 Cal. 
570. See also the cases cited under s. 487, infra. See also Mutirakal v. Reoqg., 1. LU. R. 3 Mad. 351. 

There are only three cases, which are provided for by this section and ss. 480 and 485, in which 
a Court other than a High Court, the Recorder of Rangoon and the Presiduncy Magistrate, can 
try any person for any offence referred to in s. 195 where such offence is committed before himself 
or is brought under his notice as such Judge or Magistrate in the course of a judicial proceeding. — 
S. 487, nost : Emp. v. Sheshayya, I. L. R. 13 Mad. 24. 

A District Judge who had, on hearing a civil appeal, sanctioned the prosecution of a person for 
forgery, it) was held, was not debarred from trying the offence in his capacity as Sessions Judge. — 
Emp. v. D’Silva, I. L. R. 6 Bom. 479 : Emp. v. Sarat Chandra Rakhit, I. L. R. 16 Cal. 766, p. 770. 


As to what is a judicial proceeding, see Emp. v. Chait Ram, I. L. R. 6 All. 103. 


With reference to the words ‘ brought under its notice in the course of a judicial proceeding ’ 
see the case of Queen v. Nomal, 12 W. R. Cr. 69: (8S. C.) 4B. L. R. A. Cr. 9, where the expres- 
sion ‘under its own cognizance’ which was to be found in s. 472 of the former Code was considered. 
That expression, it was said, was meant to provide for a case where it is brought under the notice 
of the Court of Session in the course of a ju licial proceeding that the crime with which the party 
is to be charged has been committed by him. If, ona trial of a prisoner before a Court of Session, 
a witness gives evidence which contradicts that given by the same witness before the committing 
officer, and there is no evidence whatever to show which statement is true, it cannot be said to be 
within or under the cognizance of the Sessions Judge that the witness has given false evidence 
before the committing officer. What is brought under the cognizance of the Judge is, that the 


witness may have given false evidence before the committing officer. See Sharma v. Emp., Punj. 
Rec., 1884, p. 92. 


478. When any such offence is committed before any Civil or Revenue 
Power of Civil and Jeivenue Ctrl in the course of hadietal proceeding, a 
Revenue Courts to com- TNE ad : ? mes JUCICIal procecamMg, ane 
plete investigation and the case is triable exclusively by the High Court 
merase real or Court of Session, or such Civil or Revenue Court 
thinks that it ought to be tried by the High Court. or 

tourt of Session, such Civil or Revenue Court may, instead of sending the 
case under section 476 to a Magistrate for inquiry, itself complete the inquiry, 
and commit or hold to bail the accused person to take his trial before the High 


‘ourt or Court of Session, as the case may be. 


For the purposes of an inquiry under this section, the Civil or Revenue 
Jourt m: subject to the provisic f section 443, exercise all th : 
Jourt may, subject to the provisions of section 443, exercise all the powers of 
a Magistrate ; and its proceedings in such inquiry shall be conducted as nearly 


as may be in accordance with the provisions of Chapter XVIII, and shall be 
deemed to have been held by a Magistrate. 


Sce s. 474, paras. land 2, and as to the last para. sco s. 476 of Act X of 1872. 
Those sections, which were restricted to offences committed before the Civil Court and triable 
exclusively by a Court of Session, did not apply, as the present section does, to Revenue Courts. 


It will be observed that this section applies not only to offences committed before a Civil or 
Revenue Court, but to offences brought under the notice of such Courts in the course of a judicial 
proceeding (see note to preceding section), and that the powers given by the section may be exer- 
cised also in cases which the Civil or Revenue Court ehinics ought to be tried by the High Court or 
Court of Session, whether triable exclusively by such Courts or not. 

The power of a Civil or Revenue Court to commit a case to the Court of Session after com- 
pleting the preliminary inquiry is restricted to the cases provided in the section,—viz., where 
offences exclusively triable hy a Court of Session are committed before the Civil or Revenue Court, 
or offences which such Courts think ought to be tried by a Sessions Court or High Court. Section 
476 deals with a more extended class of cases,—viz., all those mentioned in 8s. 195 in which not 
merely a Civil Court, but any Court, Civil, Criminal, or Revenuc, and whether possessing or not 
the power to commit to the Court of Session, is of opinion that there is sufficient ground for in- 
guiry. Under that section one of two courses may be adopted by the Court,—that is to say, it may 
either commit the case to the Court of Session or High Court (see s. 487), if and when it has power 


to do so, or it may send the case to a Magistrate having power to try or commit to the accused for 
trial. See Emp. v. Popat Nathu, I. L. R. 4 Bom, 287. 
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If the Judge of the Civil Court intends to proceed under the provisions of this section, he 
must complete the investigation and commit or hold the acused persons to bail. Seel W. R. Cr. 5. 

The granting of a sanction to a private person under cl, (c) of 8s. 195 does not debar a Civil 
Court from proceeding under s. 478; nor can the dismissal by a Magistrate of a complaint made 
by a private peernon be held to be a bar, till set aside, to a proceeding under that section.—Hmp. v. 
Shankar, I. L. R. 13 Bom. 384. 

See notes to ss. 195and 476. 


479. When any such commitment is made by a Civil or Revenue 

er Court, the Court shall send the charge with the order 

eer a of commitment and the record of the case to the Presi- 

dency Magistrate, District Magistrate or other Magis- 

trate authorized to commit for trial; and such Magistrate shall bring the case 

before the High Court or Court of Session, as the case may be, together with 
the witnesses for the prosecution and defence. 


See s. 475 of Act X of 1872. Under that section the commitment was directed to be to ‘the 
Magistrate of the District or other Magistrate of the 1st class.” Now it must be to the Presidency 
Magistrate, District Magistrate or other Magistrate authorized to commit for trial. The Magis- 
trates empowered to commit for trial are, besides the Presidency Magistrate and District Magis- 
trate, the Subdivisional Magistrate, the Magistrates of the first class, or any Magistrate empower- 


ed in that behalf by the Local Government.—Section 206, supra. 
Under s. 475 of Act X of 1872, the Court making the commitment was directed to frame and 


send a charge with the order of commitment. This section directs a charge to be sent. 


480. When any such offence as is described in section 175, section 178, 

ae section 179, section 180, or section 228 of the Indian 

Procedure in certain Penal Code is committed in the view or presence of 
cases of contempt. “es ee ; j 

any Civil, Criminal or Revenue Court, the Court may 


cause the offender, whether he is an European British subject or not, to be 
detained in custody ; and at any time before the rising of the Court on the 
same day may, if it thinks fit, take cognizance of the offence and sentence the 
offender to fine not exceeding two hundred rupees, and, in default of payment, 
to simple imprisonment for a term which may extend to one month, unless 


such fine be sooner paid. 
Nothing in section 443 or section 444 shall be deemed to apply to proceed- 


ings under this section. 
Under the former Code, the imprisonment in default of payment was directed to be in a civil 
This section is silent as to the jail in which the imprisonment shall be carried out. 


On the Same Day :—The procedure laid down by the section should be strictly followed.—Emp. 
v. Paiambar Baksh, 1. L. R. 11 All. 361. Sees, 537, post. 

There are only three cases in which a Court other than a High Court, the Recorder of 
Rangoon and the Presidency Magistrates can try any person for any offence mentioned in s. 195, 
supra, where such offence 1s committed before himself or is brought under his notice as such 
Judge or Magistrate in the course of a judicial proceeding.—s. 487, post. See Emp. v. Sheshayya, 


I, L. R. 13 Mad. 24. 

Section 175 of the Penal Code relates to the omission to produce documents to a public servant 
by a person legally bound to produce them. Section 178 relates to the refusal to take an oath or 
Sacuation when duly required by a public servant to do so. Section 179 relates to the refusal to 
answer questions put by a public servant authorized to put such questions. Section 180 relates to 
the refusal to sign a statement when required to do so by a public servant legally competent. to 
require that the statement shall be signed. Section 228 relates to the intentional insult or inter- 
ruption to a public servant sitting in any state of a judicial proceeding. 


Where a person is committed to jail for contompt, the Government is bound to supp! him 
with rations in the same way in which they are supplied to other prisoners in the jail.— We. R. 


CO. L. 21. 

Prevarication while giving evidence does not constitute an offence punishable under this sec- 
tion, nor under s. 228 of the Penal Code (Reg. v. Auba-bin Bhibrav, 4 Bom. H.C. R. Cr. 6); 
nor does refusal or neglect to return direct answers to questions.—Keg. v. Pondu-bin Vithaji, 4 
Bom. H. GC. R. Cr. 7. But see Queen v. Chota Hurry Pramanick Tantee, 15 W. R. Cr. 5, and 


8. 485, post. 

A contempt of Court being a criminal offence, no person can be punished for such un- 
less the specific offence charged against him be distinctly stated and an opportunity given him of 
answering. Where a barrister, engaged in his professional duty before the Supreme Court at 


jail. 
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one Bong, was, without notice of the alleged contempt or rule to show cause, and without being 
heard in defence, by an order of that Court, fined and adjudged to have been guilty of several con- 
tempts of Court in disrespectfully addressing the Chief Justice while conducting a cause, such 
order, upon a reference by the Crown to the Judicial Committee, under the Statute 3 and 4, Will. 
IV, c. 41, 8. 4, was set aside and the fine ordered to be remitted—rst, on the ground that the 
order was bad, inasmuch as the offences charged were not of themselves such contempts of Court 
as legally constituted an offence; and secondly, that even if they had been so, no distinct charge of 
tho several alleged offences was stated, and no opportunity given to the party accused of being 
heard before passing sentence.—In re Pollard, L. R. 2 P. CG. 106. 


As to power of Hich Court to punish for other contempts of Court, see Surendronath Banerjee 
v. Chief Justice of Bengal, I. L. R. 10 Cal. 109 (P. C.), and notes to s. 5, supra. 


An officer, before whom, while acting in a particular capacity, a contempt has been committed 
punishable under s. 228 of the Indian Penal Code, cannot in another capacity take up and try the 


offence.—Reg. v. Chunder Seekur Roy, 12 W. R. Cr. 18. 
An appeal lies from an order under this section.—Section 486, inyra. 


No fee shall be chargeable for serving and executing any process, such as a notice, rule, 
summons or warrant of arrest, which may be issued by any Court of its own motion, solely for the 
purpose of taking cognizance of, and punishing any act done, or words spoken, in contempt of 
its authority. Rule II, cl. 1, under s. 20 of Act VII of 1870.— Wilkins, p. 87. : 


For warrant of commitment in cases of contempt when a fine is imposed, see Sched. V, No. 38. 


481. In every such case the Court shall record the facts constituting 
Rae uataceannmauen: the offence, with the statement (if any) made by the 
offender, as well as the finding and sentence. 


If the offence is under section 228 of the Indian Penal Code, the re- 
cord must show the nature and stage of the judicial proceeding in which the 
Court interrupted or insulted was sitting, and the nature of the interruption 


or insult. 


In the case of Panchanda Tambiran, 4 Mad. 229, where the Magistrate did not specifically 
record his reasons and the’ facts constituting the contempt with the statement of the offender, the 


High Court set aside the order inflicting a fine. 


482. Ifthe Court in any caso considers that a person accused of any of 
Procedure where Court the offences referred to in section 480 and committed in 
considers that case its view or presence should be imprisoned otherwise 
should notbe dealt with = than in default of payment of fine, or that a fine exceed- 
under section 480. : . . 
ing two hundred rupees should be imposed upon him, or 
such Court is for any other reason of opinion that the case should not be dispos- 
ed of under section 480, such Court, after recording the facts constituting the 
offence and the statement of the accused as hereinbefore provided, may forward 
the case to a Magistrate having jurisdiction to try the same, and may require 
security to be given for the appearance of such accused person before such 
Magistrate, or, if sufficient security is not given, shall forward such person under 
custody to such Magistrate. 
The Magistrate to whom any case is forwarded under this section shall 
proceed to hear the complaint against the accused person in manner hereinbefore 


provided. 
See s. 487, post. 


483. When the Local Government so directs, any Registrar or any 
When RegistrarorSub- ‘Sub-Registrar appointed under the Indian Registration 
Registrar to be deemed Act, 1877, shall be deemed to be a Civil Court within 


a Civil Court within sec- Saka gs : ' ‘ 
signe dao Aaa aes. the meaning of sections 480 and 482. 

This section follows the ruling in the case of In re Sardhari Lal, 13 B. L. R. Apx. 40, 
where it was held, that a Sub-Registrar under s, 82 of the Registration Act, being a public officer, 
and proceedings before him being judicial proceedings, within s. 228 of the Penal Code, had juris- 
diction under s. 435 and s. 436 of Act X of 1872 (ss, 481 and 482) to try an vifence under 8, 228 
of the Penal Code. 
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484. When any Court has under section 480 adjudged an offender to 
Discharge of offender Punishment for refusing or omitting to do anything 
on submission or which he was lawfully required to do, or for any inten- 
apology. tional insult or interruption, the Court may in its 
discretion discharge the offender or remit the punishment on his submission to the 
order or requisition of such Court, or on apology being made to its satisfaction. 


485. If any witness before a Criminal Court refuses to answer such 
: questions as are put to him, or to produce any docu- 
mprisonment or com- : ° . ‘ 
mittal of person refus- ment in his possession or power which the Court 
ing to answer or pro- requires him to produce, and does not offer any 
duce document. reasonable excuse for such refusal, such Court may, for 
reasons to be recorded in writing, sentence him to simple imprisonment, or by 
warrant under the hand of the presiding Magistrate or Judge commit him to 
the custody of an officer of the Court, for any term not exceeding seven days, 
unless in the meantime such person consents to be examined and to answer, or 
to produce the document. In the event of his persisting in his refusal, he may 
be dealt with according to the provisions of section 480 or section 482, and, in the 
case of a Court established by Royal Charter, shall be deemed guilty of a contempt. 
See s. 457, and Emp. v. Shehayya, 1. L. R. 13 Mad. 24, 


Seo ss. 121, 132, 146, 148, 149, 150, 151, 152 of the Evidence Act, I of 1872. As to effect of a witness 
refusing to answer, see Reg. v. Gopal Doss, I. L. R. 3 Mad. (F.B.) 271, and the cases there cited. 

In the case of In re Ganesh Narayan Sathe, ¥. L. R.13 Bom 600, the Court doubted whether 
a complainant refusing to answer questions is a witness punishable either under s. 485 of this Code 
or s. 179 of the Penal Code. 


There is an appeal from a sentence under this section. See next section. 
For form of Magistrate’s or Judge’s warrant of commitment under this section, see Sched. V, 


No. 39. 
486. Any person sentenced by any Court under section 480 or section 
485 may, notwithstanding anything hereinbefore con- 
tained, appeal to the Court to which decrees or orders 
made in such Court are ordinarily appealable. 

The provisions of Chapter XXXI shall, so far as they are applicable, apply 
to appeals under this section, and the Appellate Court may alter or reverse the 
finding or reduce or reverse the sentence appealed against. 

An appeal from such conviction by a Court of Small Causes in a Presidency- 
town shall lic to the High Court, and an appeal from such conviction by any 
other Court of Small Causes shall lie to the Court ef Session for the Sessions 
Division within which such Court is situate. 

An appeal from such conviction by any officer as Registrar or Sub-Regis- 
trar appointed as afuresaid may, when such officer is also Judge of a Civil Court, 
be made to the Court to which it would, under the preceding portion of this sec- 
tion, be made if such conviction were a decreo by such officer in his capacity as 
such Judge, and in other cases may be made to the District Judge, or, in the 
Presidency-towns, to the High Court. 

As to the period of limitation for an appeal under this section, see note to s. 404, ante. 


487. Except as provided in sections 477, 480, and 485, no Judge of a 
Criminal Court or Magistrate, other than a Judge ofa 
High Court, the Recorder of Rangoon, and the Presi- 
offences referred to in dency Magistrates, shall try any person for any offence 
section 195 when com- referred to in section 195, when such offence is com- 
mitted before them mitted before himself or in contempt of his authority, or 
; is brought under his notice as such Judge or Magistrate 

in the course of a judicial proceeding. 
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Nothing in section 476 or section 482 shall prevent a Magistrate empower- 
ed to commit to the Court of Session or High Court from himself committin 
any case to such Court, or shall prevent a Presidency Magistrate from himself 
disposing of any case instead of sending it for inquiry to another Magistrate. 


_ Section 473, of Act X of 1872, with which the first part of this section corresponds, provided 
simply that ‘“‘ No Court shall try any persons for an offence committed in contempt of its own autho- 
rity,” and much difficulty was experienced in determining what was an offence committed in contempt 
of its own authority. It was held by a Full Bench at Allahabad, overruling Queen v. Kultaram Singh, 
I. L. R. 1 All. 129, and Queen v. Jagat Mal, ib. 162, that an offence against public justice was a con- 
tempt of Court.—Emp v. Kashmiri Lall, I. L. R. 1 All. (F.B.) 625. It was so held also by the 
apes! High Court in the cases of Reg. v. Navranbeg Dulabeg, 10 Bom. H. C. R. 73: Reg. v. Gaji Kom 
Ranu, I. L. R. 1 Bom. 311: Reg. v. Parsapu Muhadevapa, . L. R. 1 Bom. 339. In the two latter 
cases the Court dissented from the two cases in the Allahabad Court, which were overruled by the 
Full Bench of that Court in Emp. v. Kashmiri Lall, I, L. R. 1 All. (F. B.) 625. 

The eats of the Madras High Court are in accordance with the later decisions of the Allaha- 
bad and Bombay High Courts. See Mad. H.C. Pro., 24th March 1873: 7 Mad. H.C. R. Apa. xvit. 


A District Judge who had, on hearing a civil appeal, sanctioned the prosecution of a person for 
forgery, was held under the Act of 1872 not to be debarred from trying the offence in his capacit 
of Sessions Judge.—Emp. v. D’Silva, I. L. R. 6 Bom. 479 : Emp. v. Makhdum, I. L. R. 14 All. 354. 
So under the present Code it was held that a Sessions Judge is not debarred from trying a person 
for an offence under s. 196 of the Penal Code when he has as District Judge given sanction for the 
prosecution under the provisions of s. 195 of this Code.—Emp. v. Sarat Chundra Rukhit, I Lu. R. 16 
Cal. 766, overruling Madhub Chundra Mozumdar v. Novodeep Chundra Pundit, 1. L. R. 16 Cal. 121. 


With reference to this point the following Circular Order was issued by the Chicf Court of the 
Punjab :—In a criminal ruling in the case of Crown vy. Sain Das, published as No. 25 in the Punjab 
Record of 1873, it was held by the Chief Court, that a Court before which the offence of giving false 
evidence has been committed is not precluded from trying the offence itself, 

A similar view is embodied in Book Circular X XVII of 1865. 

2. Ina recent* unpublished judgment of the Chief Court, however, a contrary opinion has pre- 
vailed, and as the discrepancy between the two views is likely to mislead, and cases of the nature 
described are not infrequent, the Judges issue this circular in supersession of the instructions con- 
veyed in Book Circular XX VII of 1865 above referred to. 

3. The Judges, having fully considered the question, have unanimously adopted the view ex- 
pressed in a ruling of the Bombay High Court, No. 53, dated 21st May 1873, in the case of Reg. v. 
Navaranbeg Dulabeg, which is to the etfect that every attempt to pervert the proceedings of a Court 
rs me improper end is a contempt of its authority within the meaning of s. 473, Criminal Procedure 

ode. 

Accordingly, when any of the offences specified in s. 467, 468, or 469 (195)is committed before a 
Court, such Court is, in the opinion of the Chief Court, debarred by the terms of s. 473, Criminal 
Procedure Code, from trying the offence itself.—Puajab Gazetle, 1874, Part ITT, p. 276; Smyth, p. 377. 

The Caleutta High Court, on the other hand, considered that by the words ‘‘ in contempt of its 
own authority ” the Legislature seems to have intended, not any offence which may be construed 
into a contempt of the authority of the Court, but such offences as are ordinarily considered and 
are classed in the Indian Penal Code as offences against the authority of a Court,—that is to say, 
the offences mentioned in Chapter X of the Indian Penal Code, and probably also the offences men- 
tioned in gs. 228 of that Code.—Sufatoollah, Pelitioner, 22 W. R. Cr. 49. 

Under this section, however, which refers specifically to the particular offences mentioned in 
8. 195, when committed in contempt of the authority of the Court, it would seom that the difficulty 
which arose under s. 473 of Act X of 1872 would hardly arise. 


The Legislature, in substituting the descriptions of the presiding officers of the Courts referred 
to, for the word ‘ Court’ used in s. 473 of Act X of 1872, appears to have adopted the decision of 
the Madras High Court that ‘Court’ was to be construed as referring to the office or to the person 
of the Magistrate or Judge before whom the offence was committed, and that the prohibition in the 
section was therefore a personal one.—fro., 2nd October 1877: I. L. R. 1 Mad, 305. 


An Assistant Sessions Judge, it was held, is a different Court from the Sessions Judge.—Reg. 
v. Gulabdas Kuberdas, 11 Bom. H. C. R. 98. 


As to the construction of the words ‘brought under his notice,’ see Queen v. Nomal, 4 B. L. R. 
Cr. 11, and the notes to s. 477, supra. In the caso of Emp. v. Baldeo, I. L. R. 3 All. 322, B 
charged certain persons before a Police-officer with theft. The charge was brought by the Police 
to the notice of the Magistrate having jurisdiction, and he directed the Police to investigate into 
the truth of the charge. Having ascertained that the charge was false, the Magistrate took pro- 
ceedings, under s. 211 of the Penal Code, against B on a charge of making a false charge and con- 
victed him of that offence. It was held that, as the false charge was not preferred by B before the 
Magistrate, the offence of making it was not a contempt of his authority, and that the Magistrate 
was not precluded from trying B himself. There the original charge was not, it is to be observed, 
brought under the notice of the Magistrate in a judicial proceeding. 


As to the second paragraph of this section, see gs. 471 of Act X of 1872. 


* Crown v. Ramnn. Charge: s.211, Indian Penal Code. 
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A Court of Sessions has no power to commit to itself a person charged under s. 193 of the 
Indian Penal Code with giving false evidence before it.—In re Fata Iyah Khan, 3 C. L. R. 599. 
See the remarks of AINSLIE, J., in the case of Bhokteram v. Heera Kolita, I. L. R. 5 Cal. 187. See 
also Emp. v. Sukhari, I, L. RK. 2 All. 405: Sundriah v. The Queen, I. L. R. 3 Mad. 254. 


A Magistrate who issues an order under s. 145 has no jurisdiction under s. 188 of the Penal 
Code to punish a person for disobeying it.—Reg. v. Ranchod Dayal, 10 Bom. H. C. R. 424, 


CHAPTER XXXVI. 
Or THE MAINTENANCE OF WIVES AND CHILDREN. 


488. If any person having sufficient means neglects or refuses to main- 
tain his wife or his legitimate or illegitimate child 
unable to maintain itself, the District Magistrate, a 
Presidency Magistrate, a Subdivisional Magistrate, or a 
Magistrate of the first class, may, upon proof of such neglect or refusal, order 
such person to make a monthly allowance for the maintenance of his wife or 
such child, at such monthly rate, not exceeding fifty rupees in the whole, as 
such Magistrate thinks fit, and to pay the same to eal person as the Magistrate 
from time to time directs. 

Such allowance shall be payable from the date of the order. 

If any person so ordered wilfully neglects to comply with the order, any 
such Magistrate may, for every breach of the order, 
issue a warrant for levying the amount due in manner 
hereinbefore provided for levying fines, and may sentence such person for the 
whole or any part of each month’s allowance remaining unpaid after the execu- 
tion of the warraut, to imprisonment for a term which may extend to one month : 

Provided that, if such person offers to maintain his wite on condition of her 
living with him and she refuses to live with him, such 
Magistrate may consider any grounds of refusal stated 
by her ; and may make an order under this section notwithstanding such offer, 
if he is satisfied that such person is living in adultery, or that he has habitually 
treated his wife with cruelty. 

No wife shall be entitled to receive an allowance from her husband under 
this section if she is living in adultery, or if, without any sufficient reason, she 
refuses to live with her husband, or if they are living separately by mutual 
consent. 

On proof that any wife in whose favour an order has been made under this 
section is living in adultery, or that without sufficient reason she refuses to live 
with her husband, or that they are living separately by mutual consent, the 
Magistrate shall cancel the order. 

All evidence under this Chapter shall be taken in the presence of the hus- 
band or father, as the case may be, or, when his personal attendance is dispensed 
with, in the presence of his pleader, and shall be recorded in the manner pre- 
scribed in the case of summons-cases. 


The power to cancel the order given by the penultimate clause of the section is new, as also the 
direction as to the manner in which evidence is to be recorded. The procedure in summons-cases 
is contained in Chapter XX. See Kali Dasi v. Durga Churn Naik, I. L. R. 20 Cal. 35]. 


An application for maintenance is not a complaint of an offence.—Hildephonsus v. Malone, 
Punj. ‘Rec., 1885, p. 26. See 8.177, supra. And proceedings under this section are in the nature 
of civil proceedings within the meaning of s. 120 of the Evidence Act, and the person sought to be 
charged is a competent witness on his own behalf.—Nur Mahomed v. Bismuila Jun, I. L. R. 16 Cal. 
781. See In re Tukee Bibee v. Abdul Khan, 1. L. R. 5 Cal. 86:8. C.5C. L. R. 458, 


Where a claim for accumulated arrears of maintenance for several months arising under several 
breaches of an order for maintenance is dealt with in one proceeding and arrears levied under a 
single warrant, the Magistrate acting under this section has no power to award a heavier sentence in 
default than one month’s imprisonment.—Emp. vy. Narain, I. L. R. 9 All. 240: but the section 


Order for maintenance 
of wives and children. 


Hnforcement of order. 


Proviso. 
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apparently contemplates a separate warrant for each breach, and not a cumulative warrant and 
cumulative punishment—Jbid, per Epvas, O. J., and STRAIGHT. J. 

_ Having regard to s. 2, cl. (18) of the General Clauses Act (I of 1868) the imprisonment under 
this section may be either simple or rigorous—Jbid, per STRAIGHT, J. 


Imprisonment cannot be awarded in anticipation of default to an order for a monthly main- 
tenance.—-Mad. H. C. Pro., Tth December 1866 and 24th April 1873 ; Weir, P 16. 

_ A warrant may be issued for the recovery of arrears of maintenance. Though a warrant is per- 
missible on every breach of the order to pay maintenance, the result of issuing it foran aggregate 
of payments is, that one month’s imprisonment would alone be awardable for the amount unpaid 
after the execution of the warrant. See Mad. H.C. Pro., 19th April 1871. 

A Magistrate may both levy the amount of the fine and order the defaulter to be imprisoned 
for a term not exceeding one month for each allowance remaining unpaid (Mad. H. C. Pro., 11th 
November 1874; Weir, p 46), that is, after the exccution of the warrant. 


As to the manner in which fines are to be levied, see ss. 386-7, supra. 


The third para. of this section onght to be construed strictly and as far as possible in favour of 
the subject.--Hmp. v. Narain, 1. L. R. 9 All. 240, per Srraicuy, J. 


For form of warrant of imprisonment on failure to pay maintenance, see Sched. V, No. 40, and 
for form of warrant to enforce the payment of maintenance by distress and sale, see Sched. V, No. 41. 


Imprisonment.—Imprisonment is now to be awarded only when the allowance remains unpaid 
after the execution of the warrant of distress. In making an order for maintenance, the Court has 
no power to pass an order for imprisonment in default of payment of the amount ordered.—5 Mad. 
H.C. R. Ape. xvxiv; Pro., July 28th, 1870, or to pass an alternative order for a specified quantity of 
grain.—Hmp. v. Chuhar Singh, Punj. Rec., 1887, p. 5, or an order for a separate residence. — Hp. v. 
Chajju, Punj. Rec., 1887, 60. Nor has the Court power, in making an order for maintenance, to take 
security for possible dcfault.—Hanoo Soudayur v. Alabundee Bewa, 24 W. R. Cr. 72. 


A sentence of imprisonment awarded under this section for wilful neglect to comply with an 
order to pay maintenance is absolute, and the defaulter is not entitled to release upon payment of 
the arrears duc.— Biyacha v. Moidin Kutti, I. L. KR. 8 Mad. 70. 


An order for maintenance made by a Magistrate not empowered to make such order is void.— 
S. 530 (r), infra. 

Jurisdiction.— Where a wife, after a temporary absence from her husband on a visit, found on 
her return that he was living in adultery, and thereupon left him and went to live in a different. dis- 
trict, and in that district appliod for an order for maintenance against her husband, it was held by 
the Allahabad High Court that the wife being justified in refusing to live with her husband and in 
choosing her own place of residence, the neglect of the husband to maintain her was an offence 
within the jurisdiction of the Court at the place where the wife resided.—Jn re De Castro, I. L. R. 
13 All. 348: In re Todd, 5 All. 237. In Bombay, however, it was considered that the Court having 
jurisdiction is the appropriate Court of the district in which the person resides aguinst whom the 
complaint is made.—Jn re Fakrudin, I. L. R. 9 Bom. 40. 

A Mavistrate having jurisdiction cannot refer the matter of the complaint to a Magistrate of 
the second class for inquiry and report. He ought to make the enquiry himself.—Venkuta v. 
Paramma, 1. L. R. 11 Mad. 199. - 

A Magistrate of the first class has, as such, power to pass an order under this section, although 
he may not be empowered to take cognizance of offences without complaint. —In re Todd, 5 All. 237. 

Further, an order made by the Mayistrate under this section must be founded upon legal proof 
in the same proceedings and not upon knowledge acquired by the Magistrate in some other case.— 
Lopotee Domnee v. Tikha Moodai, 8 W. RK. Cr. 67: (8S. C.) 4 Wym. Cr. Rul. 25. See Gonda v. Pyari 
Doss Gossain, 13 W. R. Cr. 19. 


A Hindu not divided from his father can be ordered to maintain his wife under this section. 
—Emp. v. Ramasami, I. L. R. 13 Mad. 17. 


The last paragraph of the section provides that all evidence under this Chapter shall be taken 
in the presence of the husband or father. Great hardship, it is conceived, may result from this 
provision, where a person against whom an order for maintenance has been passed leaves the district, 
and an application is made to enforce the order against him. But under the old Code, which con- 
tained no such provision, the Magistrate who had made an order for maintenance, it was held, 
might have issued a warrant for collection of arrears of maintenance when the husband was out of 
his jurisdiction.—Queen v. Karri Papayamina, I. L. R. 4 Mad. 230. Apparently a warrant might 
still issue under s, 490, but there may hea question whether the order could be enforced by im- 
prisonment, if the evidence were not taken in the presence of the person against whom the order 
was made. ; 

In determining questions under this Chapter as to the maintenance of wives and families, @ 
Magistrate has no power to enter into any question as to the lawful guardianship of a child (Lal 
Das v. Nekunjo Bhuishiani, 1. L. R. 4 Cal. 374: Mehtab Bibi v. Alla Bakhsh, Punj. Rec., 1885, p. 
38) ; nor is he warranted in ordering a mother to surrender her illegitimate child to its father, 
although the child be of the age of maturity, and her refusal to do so is no ground for stopping an 
allowance previously dirccted to be paid to hor. Ibid: 


Where it appeared that the husband had not been called upon to maintain his wife, who had up 
to that time lived with her father, and that the father had refused to let the wife live with her hus- 
band without the payment of a sum of money, the High Court sct aside an order directing the 
ee . pay his wife a monthly sum for maintenance.—Mussamut Somree v. Jitun Sonar, 22 

e ry Lt. e 
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An offer by a Hindu having two wives, to maintain the first wife by allowing her to live in his 
house and by supplying her with grain to be cooked and eaten separately, coupled with a refusal to 
live with her as husband and wife, is not a sufficient offer of maintenance.—Marakhal v. sausage 
Goundan, I. L. R. 6 Mad. 371.—But See In re Jilubdas, I. L. R. 16 Bom. 269. Nor is the fact that the 
husband, a Hindu, had married a second wife, a sufficient reason to justify an order for separate 
maintenance.—Arumugam v. Tulukanam, I.L. R. 7 Mad. 187. Attur Singh, Punj. Rec., 1887, p. 177. 


The mere fact that husband and wife cannot agree to live together is no ground for decreeing 
separate maintenance to the wife.—Mussamut Jesmut v. Shoojaut Ali, 6 W. R. 59. 


An order for maintenance of a child should fix such a sum as, with reference to all the circum- 
stances and to the means of the person who neglects or refuses to maintain the child, may seem 
reasonable, but the amount should be definitely fixed. There is no provision authorizing a pros- 
pective enhancement of the amount, as on the child attaining a particular age.—Mussamut Munglo 
v. Jumna Dass, 2 All. 454: or maintenance at a progressively increasing rate, but the fact that a 
child has grown older might constitute a change of circumstances calling for variation of the rate. 
—~Inre Ramayee, I. L. R. 14 Mad. 398; Upendra Nath Dhal v. Soudamini Dasi, I. L. R. 12 Cal. 535 
A Magistrate may, however, under the next section, from time to time, alter the rate of the 
Laviarere| allowance granted as maintenance.—Upendru Nath Dhal v. Soudamini Dasi, I. L. R. 12 

7 | e e 


An order cannot be made for the maintenance of an unborn child.—Mussamut Larlee v. Bunse 
Ditchit, 3 All. 70. 


If the form of marriage that has been gone through is sufficient to enable the offspring of the 
union to inherit, the wife will be entitled to maintenance.—Queen v. Bahadur Singh, 4 All. 128. See 
Queen v. Judoo Mussulmanee, 6 W.R. Cr. 60. 


An order for maintenance under this section, it was held in Allahabad, does not after divorce 
become inoperative before the expiration of the divorced wife’s iddat or period of probation.—IJn re 
Din Muhammad, I. L. R. 5 All. 226. Soin Madras it was held, that a divorced Mahomedan wife 
is entitled to maintenance during the iddat, but an order for maintenance for a period subsequent to 
the expiration of the iddat is illegal. If she be pregnant, she would be entitled to maintenance 
during gestation.— Mad. H. C. Pro., 2nd December, 1879; Weir, p. 22. See Nepoor Aurut v. Jurai, 
19 W. i. Cr. 73: In re Luddun Sahiba, I. L. R. 8 Cal. 736: (S. C.) 11 C. L. R. 237. Moreover, al- 
though a moota wife under the law of the Shia sect of Mahomedans is not entitled to maintenance, 

ct such a wife is entitled to claim maintenance under this section.—In re Luddun Sahiba, I. L. R. 
Cal. 736: (S. C.) 11 C. L. R. 237. Tho husband does not, by giving up the unexpired portion of 
the term fixed by a moofa marriage, terminate the relationship of husband and wife.—J0. 


Although no specific power to cancel an order for maintenance was given by the former Codes, 
a Presidency Magistrate, it was held, under s. 234 of Act IV of 1877, was competent to stay an 
order for maintenance, and to refuse to issue his warrant under the 3rd clause of that section, and 
to try all questions raised before him which affected the right of a woman to receive maintenance. 
There can, it was held, be no distinction raised between a dissolution of marriage obtained under 
the Indian Divorce Act and a dissolution obtained under the Mahomedan law. It is only on proof of 
of the existence of the relationship of husband and wife that a Magistrate can make an order 
granting maintenance to a wife; but where proof has been given that such relationship has ceased 
to exist, he may stay an order already made under that section.—Abdur Rohaman v. Sakhina, I. L. 
R. 5 Cal. 558: (S.C.)5 C. L. R.21: In re Abdul Ali Ismailji, 1. L. R. 7 Bom. 180. See In re Kasam 
Pirbhai, 8 Bom. H. C. R. 95: Nepoor Aurut v. Jurai, 19 W. R. Cr. 73. 


The allowance being payable from the date of the order, an order directing the payment of 
maintenance in arrears from a certain date is illegal.—Mad. H. C. Pro., 30th July, 1875; Weir, p. 22. 
But there is nothing in this section to render the levy of accumulated arrears of maintenance by a 
single warrant illegal.— Mad. H. C. Pro., 11th November, 1874 ; 7 Mad. H. C. R. Appx. xxxvii. 


The grounds upon which an order awarding maintenance is based should be stated in the order, 
—Mad. H. C. Pro., 8th November, 1876; Weir, p. 22. 


When a duly empowered Magistrate had decided a matter under this section by dismissing the 
oo igen after hearing the evidence otfered, the District Magistrate, it was held, under Act X of 
1872, was not competent to entertain the complaint de novo.—Mussamat Jamoti v. Gadalo Kamar, 
1C. L. R. 89. But the fact that an application for maintenance has been made in one district and 
a on the ground of jurisdiction, is not a bar to another application of a similar character before 
a Magistrate who has jurisdiction.—in re Todd, 5 All. 237. Sce Shaik Fakurdin, I. L. R. 9 Bom. 40. 


An order under this section does not bar a civil snit by a wife against her husband for main- 
tenance (Lallah Gopee Nauth v. Musst. Jestun Kooer, 6 W. R. Civ. 57); nor is a decision of a Civil 
Court refusing to enforce a contract for the maintenance of a woman on the ground of limitation 
a bar to an application under this section.— Meiselback, Petitioner, 17 W. R. Or 49. 


_An agreement by a husband to m intain his wife by giving her a house and jewels, and by 
delivering to her annually a certain sara of grain and money, cannot be enforced under this 
section.— Viramma v. Narayya, I. L. R. 6 Mad. 283 : Fazlunnissa, Punj. Rec., 1890, p. 23. 


An agreement by the mother with the father of an illegitimate child to accept a particular sum 

for maintenance of the child is not binding on the guardian of the child after the death of the 
mother.— Hildephonsus v. Malone, Punj. Rec., 1885, p. 26. 
' An order made by a Magistrate erecdng a Mahomedan husband to pay a sum monthly for the 
maintenance of his wife does not deprive such husband of his inherent right to divorce his wife, and 
after such divorce the Magistrate’s order can no longer be enforced—In re Kasam Pirbhai, 8 
Bom. H. O. R. Cr. Cas. 95: Abdur Rahaman v. Sakhina, I. L. R. 5 Cal. 558 : (8S. 0.) 5 CO. Le R. 31: 
Inre Abdul Ali Ismaiiji, I. L. R. 7 Bom. 180—except for period of iddat. 
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It is open to a husband, upon whom an order to make an allowance for the maintenance of his 
wife has been made, to prove afterwards that his wife is living in adultery and upon such proof, a 
Magistrate is justified in cancelling the order.—In re Chaku, 8 Bom. H. C. R. Cr. Cas. 124. Where, 
on an application by a husband for the cancellation of an order for maintenance on the ground of 
the wife’s adultery, the Magistrate rejected the application on the ground that the wife’s adultery 
was not established, the Allahabad High Court held that another Magistrate was not competent 
upon a subsequent application, to re-open the matters which had already been adjudicated upon, 
and therefore could not legally make an order for discontinuance of maintenance upon proof of adul- 
tery by the wife prior to the former application.—Laraith v. kam Dial, I. L. R. 5 All. 224, 


An order for the payment of a monthly allowance to an illegitimate child is not a conviction 
for an offence, and consequently is not appealable. — Reg. v. Golam Hossein Chowdhry, 7 W. R. 
Or. 10: (8. C.) 3 Wym Cr. Rul. 7. Such an order is, however, a judicial proceeding (Reg. v. Thaku 
bin Ira, 5 Bom. H. C. R. Cr. 81), and as such subject to the revisional jurisdiction of the Bigh 
Court. See s. 435—439. 

An insolvent who has obtained a protection order is not liable to arrest or imprisonment in 
respect of arrears of maintenance due under an order made by the Magistrate included in the 
schedule filed by him. — 7'okee Bebee v. Abdool Khan, I. L. R.5 Cal. 536: (S. C.) 5 C. L. R. 458. 
WILSON, J., in that case, doubted whether the protection order would protect the insolvent from 
proceedings in respect of maintenance accruing subsequently to the filing of the schedule. 

** Cruelty ” is not necessarily limited to personal violence.— Rukmin v. Peare Lal, I.L.R. 11 All. 
480. Sec Helly v. Kelly, L. R. 2 P. D. 59: Zomkins v. Tomkins, 18. and T, 168. 

The proviso to this section does not authorize a Magistrate to entertain applications for separate 
maintenance, on the ground of ill - treatment from wives whose husbands have not neglected or 
refused to maintain them, but who have of their own accord left their husband’s house and protec- 
pons oe to order allowances to be paid to such wives on evidence of ill-treatment.—In re Thompson, 
} -, 200. 

Revision.—The High Court alone can interfere by way of revision with an order under this sec- 
tion.—Subad Domni v. Katiram Dome, 20 W. KR. Cr. 58. In that case the High Court declined to 
interfere with an order of a Magistrate declaring a person to be the father of an illegitimate child, 
when it appeared that the Magistrate acted upon the sworn testimony of the mother, and that he 
called before him the p.rson complained of as being the reputed father. 


489. On proof of a change in the circumstances of any person receiv- 
ing under section 488 a monthly allowance, or ordered 
under the same section to pay a monthly allowance to 
his wife or child, the Magistrate may make such altera- 
tion in the allowance as he thinks fit, provided the monthly rate of fifty rupees 
be not exceeded. 


Alteration in allow- 
ance 


* A person aggricved by an order directing him to pay a certain sum for maintenance should 
apply to the Magistrate under this section.—Goyamoney Surinee v. Mohesh Chunder Shaha,9 W. R. 
Cr. 1; see Mahtab Bibi v. Alla Bakhsh, Punj. Rec., 1885, p. 38. 

If after an order has been made for maintenance the claim is released the Magistrate is not 
bound to enforce the order.—Rangamma v. Muhammad Ali, I. L. R. 10 Mad. 13. 

The fact that a child has grown older may constitute a change or circumstances justifying 
a variation of the rate order for his maintenance.—Jn re Ramayee, 1. L. R. 14 Mad. 39. 

Under the rules framed by the Calcutta High Court in accordance with cl. ii, s. 2080f the 
Court-Fees Act, 1870, a fee of one rupee is chargeable for serving and executing a warrant of levy 
or fine or of maintenanco to wife, children, &c., and a percentage on the amount of fine or main- 
tenance levied, viz., 2 per cent. on sums not exceeding Rs. 100. Where the sum exceeds Rs. 100, 
the 2 per cent. on Rs. 100 and 1 per cent. on the amount of excess.—Calcutta Gazette, 1874, p. 478. 


490. <A copy of the order of maintenance shall be given without pay- 
ment to the person in whose favour 1t is made, or to his 
guardian, if any, or to the person to whom the allow- 
ance is to be paid ; and such order shall be enforceable 
by any Magistrate in any place where the person against whom it is made ma 
be, on such Magistrate being satisfied as to the identity of the parties and the 
non-payment of the allowance due. 


This section corresponds with s. 236 of Act IV of 1877. Ins. 538 of Act X of 1872, the provision 
as to copies of orders being given without payment was omitted, but such copies were exempted 
from payment of Court-fees.— Notification of Govt. of India, No. 996, 6th June 1873, Gazette of India, 
1873, pons Wilkins, p. 137. See Queen v. Karri Pappayamma, I. L. R. 4 Mad. 330, cited in note 
to 8. : 


If the defendant proves that the claim for maintenance has been released a Magistrate is not 
a ND ee an order for maintenance made under s. 488.—Rangamma v. Muhammad Ali, I. L, 
0 Mad. 13. 


Where an application is made to enforce an order in favour of a wife and a divorce is pleaded, 
see Mahbuban v. Fakir Baksh, I. L. R. 15 All. 143. 


Enforcement of order 
of maintenance. 
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CHAPTER XXXVII. 
DIRECTIONS OF THE NATURE OF A Haseas Corpus, 


Power to issue direc- 491. Any of the High Courts of Judicature at 
tions of the nature ofa Fort William Madvas: and Bombay may, whenever it 
habeas corpus. es eee t, ve 

(a) that a person within the limits of its ordinary original civil jurisdiction 
be brought up before the Court to be dealt with according to law ; 

(>) that a person illegally or improperly detained in public or private 
custody within such limits be set at liberty ; 

(c) that a prisoner detained in any jail situate within such limits be 
brought before the Court to be there examined as a witness in any matter pend- 
ing or to be inquired into in such Court ; 

(d) that a prisoner detained as aforesaid be brought before a Court-martial 
or any Commissioners acting under the authority of any Commission from the 
Governor - General in Council for trial or to be examined touching any matter 
pending before such Court-martial or Commissioners respectively ; 

(e) that a prisoner within such limits be removed from one custody to 
another for the purpose of trial ; and 

(f) that the body of a defendant within such limits be brought in on the 
Sheriff's return of cep/ corpus to a writ of attachment. 

Each of the said High Courts may, from time to time, frame rules to 
regulate the procedure in cases under this section. 

Nothing in this section applies to persons detained under Bengal Regula- 
tion III of 1818, Madras Regulation II of 1819 or Bombay Regulation XX V of 
1827, or the Acts of the Governor-General in Council, No. XXXIV of 1850 or 
No. IT of 1858. 


Compare s. 82 of Act X of 1872 and s. 148 of Act X of 1875. 

Clause (a) in s. 148 of the latter Act has been omitted, as also the clause directing that neither 
a High Court nor any Judge thereof shall, after the passing of that Act, issnea writ of habeas corpus 
for any of the purposes of the section. Sec Cuzette of India, 1876, Part II, p. 397, for the Rules 
passed under s. 148 of Act X of 1872. These Rules are still in force in the High Court, Calcutta. 

The Regulations and Acts referred to in the proviso relate to the custody and confinement 
of State prisoners. 

When a step-mother claimed to be entitled to the custody of her deceased husband’s minor 
child who was living with his paternal uncle and obtained a rule calling upon the uncle to show 
cause why the child should not be delivered to her and the rule was discharged, it was held that the 
order discharging the rule was a judgment within the meaning of clause 15 of the Letters Patent, 
and that therefore under that clause the petitioner had a right to appeal against the order.—Jn re 
Narrondas Dhanji, 1. L. R. 14 Bom. 555, 

See In re Saithri, I, L. R. 16 Bom. 307. See also s. 551, post. 


PART IX. 
SUPPLEMENTARY PROVISIONS. 


CHAPTER XXXVIII. 
Or tHE Pusiic Prosecutor. 


492. The Governor-General in Council or the Local Government may 
Power to appoint appoint, generally, or in any case, or for any specified 
Public Prosecutors. class of cases, in any local area, one or more officers to 
be cailed Public Prosecutors. 
In any case committed for trial to the Court of Session, the District Magis- 
trate, or, subject to the control of the District Magistrate, the Subdivisional 
Magistrate, may, in the absence of the Public Prosecutor, or where no Public 
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Prosecutor has been appointed, appoint any other person, not being an officer of 
Police below the rank of Assistant District Superintendent, to be Public Prose- 
cutor for the purpose of such case. 


The first part of this section embodies the provisions of ss. 57 and 58 of Act XK of 1872. As to 
the second paragraph, see s. 202, para. 2, of Act X of 1872. The discretion of the District Magis- 
trate has been curtailed. Now he cannot appoint as Public Prosecutor any officer of Police below 
the rank of Assistant District Superintendent. The provision giving the Subdivisional Magistrate 
power, subject to the control of the District Magistrate, to make an appointment under this section, 
ig new. 


For definition of ‘ Public Prosecutor,’ see s. 4 (m), ante. 


It has been held by a Full Bench of the High Court at Allahabad that a person appointed 
under this section by the Magistrate of the District to be a Public Prosecutor for the purpose of a 
particular case tried in the Court of Sessions, has not the power of a Public Prosecutor with regard 
to withdrawal, under s. 494, from prosecutions.—Emp., v. Madho, I. L. R. 7 All. 291. As to appoint- 
ment of a pleader to act as Public Prosecutor, see Akbar, Punj. Rec., 1886, p. 71. 


A Public Prosecutor should be without interest in the case which he conducts. His duty is to 
assist the Court in the furtherance of justice, and not to act as counsel for any particular person 
or party. ‘‘He should not by statement aggravate the case against the prisoners: nor keep back 
a@ witness, because his evidence may weaken a case for the prosecution. is only object should be 
to aid the Court in discovering truth. A Public Prosecutor should avoid any public proceeding 
likely to intimidate or unduly influence witnesses on either side. There should be on his part no 
unscemly eagerness for, or grasping at, convictions.”—Reg. v. Kashinath Dinkar, 8 Bom. H. C. R. 
Cr. 126, 153, per WesTROPP, C. J. 

Duty of Prosecution.—Is the duty of the Public Prosecutor at a trial before the Sessions Court 
to call and examine all material witnesses sent up to the Court on behalf of the prosecution, and 
the Judge is bound to hear all the evidence upon the charge. But he is not bound to call any wit- 
nesses who will not, in his opinion, speak the truth, or support the points he desires to establish by 
their evidence ; but in such circumstances he should explain to the Court that this is his reason for 
not calling these witnesses, and he shonld offer to put them in the box for cross-examination by the 
accused at his discretion.—Kmp. v. Z'ulla, I. L. R. 7 All. 9O4. In the absence of any such explana- 
tion or other reasonable grounds apparent on the face of the procedings, inferences unfavourable to 
the prosecution must be drawn from the non-production of its witnesses.—Jbid, 

So in the case of In re Dhunnu Kazi, 1. L. R. 8 Cal. 121, it was said that it is prima facie the 
duty of the prosecution to call all the witnesses who, from their connection with the transactions 
connected with the prosecution, must be able to give important information.—kmp. v. Stanton, I. L. 
R. 14 All. 521: Emp. v. Bankhandi, I. L. R. 15 All. 6. If such witnesses are not called without suffi- 
cient reason being shewn, the Court may properly draw an inference adverse to the prosecution. 
The only thing that can relicve the prosecution from calling such witnesses is the reasonable belief 
that, if called, they would not speak the truth. No such corresponding inference can be drawn 
about the accused. —Jbid. See Ram Sahai Lall, I. L. R.10 Cal. 1070: Hamp. v. Kaliprosonno, I. La 
R. 14 Cal. 245: Emp. v. Stanton, I. L. R. 14 All. 621. See cases collected in notes to ss. 208, 244 and 
252, ante, and s. 540, post. 


With regard to witnesses called before the committing Magistrate and not called in the Sessions 
Court by the prosecution, it has been held that all the prosecution is bound to do is to have them 
present at the trial so as to give the Court or counsel for the defence, as the case may be, an oppor- 
tunity of examining them.—mp. v. Stunton, 1. L. R. 14 All. 521. 


For rules as to the employment of the Government Advocate in connection with criminal pro- 
secutions in the province of British Burma, see Burma Gazette, Part IT, p. 25. 


For rules regarding Public Prosecutors in Bombay, see Bombay Circulars, pp. 56—58. 


All Sessions Judges and Judicial Commissioners are to allow the Government Pleaders in their 
several districts to have access to their decisions in all criminal cases in which medical evidence is 
taken.— Cal. H. C. C. O., No. 10 of 22nd September 1869 ; Wilkins, p. 147. 


Sessions Judges in the Lower Provinces should give every facility to Magistrates and District 
Superintendents of Police for inspecting the records of cases in their Courts, and for the prepara- 
tion of copies by clerks sent by the District Magistrate, care being taken that the records are not 
removed from the Judge’s otfice.—Cal. H. C. C. 0., No. 5 of 21st September 1880; Wilkins, p. 147. 


493. The Public Prosecutor may appear and plead without any written 
Public Prosecutor 2Uthority before any Court in which any case of which 
may plead in all Courts he has charge is under inquiry, trial or appeal ; and, if 
in cases under his any private person instructs a pleader to prosecute in 
onere any Court any person in any such case, the Public 
Pleaders, privately ‘ 
instructed. to be under rosecutor shall conduct the prosecution, and the plea- 
his direction. der so instructed shall act therein under his directions. 


The Crown in all prosecutions is the prosecutor, and the proceedings are always treated as pro- 
ceedings between the Crown and the accused.—£mp. v. Murarji Gokuldas, I. L. R. 13 Bom., p. 391. 
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No party has any right to be heard, either personally or by pleader, before any Court when 
eebeciing its powers vf rion ; provided that the Court may, if it thinks fit when exercising such 
powers, hear any party either personally or by pleader (s. 440). But under ss. 436, 439, para. 2, ante, 
which also deal with powers of revision, an accused has a right to appear before any order to his 
prejudice can be passed against him under that section. 


A494. Any Public Prosecutor appointed by the Governor-General in 
Council or the Local Government may, with the con- 
Prieta rate sent of the Court in cases tried by jury before the return 
of the verdict, and in other cases before the judgment 
is pronounced, withdraw from the prosecution of any person ; and, upon such 
withdrawal, 
(a) if it is made before a charge has been framed, the accused shall be dis- 
charged ; 
spe . : Y 
(6) if it is made after a charge has been framed, or when under this Code no 
charge is required, he shall be acquitted. 

This section, it is to be observed, provides for the withdrawal from the prosecution, and directs 
that the accused on such withdrawal shall, if no charge has been framed, be discharged, or shall, 
if the withdrawal is after a charge has been framed, or when no charge is required, be acquitted. 

A prisoner committed on a charge, therefore, cannot be discharged under 8. 494, but must be 
acquitted.— Emp. v. Sivarama, I. L. R. 12 Mad. 35. Accordingly, whore a prisoner was erroneously 


discharged by a Sessions Court, it was held that as he ought to have been acquitted, a conviction 
obtained in a second trial for the same offence was bad in law.—-Ibid. 


It has been held by a Full Bench of the High Court at Allahabad that a person appointed by 
the Magistrate of the District under s. 492, supra, to be a Public Prosecutor for the purpose of a 
particular case tried by the Court of Session, has not the power of a Public Prosecutor with regard 
to withdrawal from the prosecution under this section.—Zmp. v. Madho, 1. L. R. 8 All. 291. 

Compare s. 240, ante. 


495. Any Magistrate inquiring into or trying any case may permit 

the prosecution to be conducted by any person other 

conduct than an officer of Police below a rank to be prescribed 

by the Local Government in this behalf with the previ- 

ous sanction of the Governor-General in Council” [Act X of 1868, s. 13] ; 

but no person other than the Advocate-General, Standing Counsel, Government 

Solicitor, Public Prosecutor or other officer generally or specially empowered 

by the Local Government in this behalf, shall be entitled to do so without such 
permission. 

Any person conducting the prosecution may do so personally or by a 
pleader. 

‘“* An officer of Police shall not be permitted to conduct the prosecution if 
he has taken any part in the investigation into the offence with respect to which 
the accused is being prosecuted.” [Act X of 1886, s. 18.] 

Compare s. 59 of Act X of 1872, as amended by Act XI of 1874, s. 8, and s. 129 of Act IV of 1877. 
Under these sections permission might be given to any person to conduct a prosecution. Act IV 
of 1877, however, excepted the persons who are scented by this section. In the case of Queen v. 


Ramchunder Sircar, 13 W. R. Cr, 18, KEMP and Jackson, JJ., expressed an opinion that it was 
highly objectionable for prosecutions in Sessions Courts to be conducted by officers of the Police. 


Upper Burma :—In Upper Burma, with the exception of the Shan States, notwithstanding 
anything in section 495, a Court may allow any Police-ofticer to conduct a prosecution.—Reg. V of 
1892, Sched. (XIV). 


Under s. 129 of Act IV of 1877, it was held, that, with the exception of the Advocate-General, 
Standing Counsel, Government Solicitor, or other officer generally or specially empowered by the 
Local Government in that behalf, no person, whether counsel or attorney, could claim the right to 
conduct the prosecution of any criminal case without the permisson of the Presidency Magistrate. 
—Emp. v. Butokristo Dass, 1. L. R. 6 Cal. 59. 


By 8. 270, ante, it is provided that in every trial before a Court of Session the prosecution shall 
be conducted by a Public Prosecutor. See notes to that section and to s. 4 (m), ante. 


Any person, whether a private complainant or not, when permitted to conduct a case as prosecu- 
tor, may instruct counsel to appear.—Jn re Narayan M, Pendshe, 11 Bom. H. CO. R. 102. 
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v. Honkerapa, 1. L. R.-8 Bom. 534, it was held, that this section had not 

- as of s. 23 of the Bombay Police Act, VII (Bom.) of 1867. That section 

It shall be lawful for any Police-officer to lay any information before a Magistrate, 

and to apply for a summons, warrant, scarch-warrant or such other Jezal process as may by law 
Issue against any person committing an offence, and to prosecute such person up to final judgment.” 


CHAPTER XXXIX. 
Or Bat. 


496. When any person other than a person accused of a non-bailable 
offence is arrested or detained without warrant by an 
officer in charge of a Police-station, or appears or is 
brought before a Court, and is prepared at any time while 
in the custody of such officer or at any stage of the proceedings before such Court 
to give bail, such person shall be released on bail: Provided that such officer 
or Court, if he or it thinks fit, may, instead of taking bail from such person, 
discharge him on his executing a bond without sureties for his appearance as 
hereinafter provided. 

No Police-officer other than an officer in charge of a Police-station has power to admit an accused 
person to bail. Sees. 170, supra. 


No person who has been arrested by a Police-officer snall be discharged except on his own bond 
or bail, or under the special order of an Magistrate.—S. 63, ante. 


Section 513, infra, permits a deposit of a sum of money or Government promissory notes to be 
given, except in the case of a bond for good behaviour, in lieu of executing a bond. 


Where the personal attendance of an accused person is dispensed with, a recognizance-bond, if 
deemed necessary, should be taken from him and not from his agent.—Reg. v. Lallabhai Jassubhai, 
5 Bom. H. C. R. Cr. G4. So, where it becomes necessary to adjourn the hearing of a summons- 
case, the attendance of the accused person may be secured at the adjourned hearing by taking a 
recognizance from him.— Queen v. Chocha Rai, 6N. W. P. Rep., p. 366. 

The proceeding in which it has to be determined whether an accused person should be admit- 
ted to bail by a Magistrate is a judicial procecding.— Manikam v. Queen, I. L. R. 6 Mad. 63. 

Where a prisoner applied to the High Court to be admitted to bail and his petition contained 
defamatory allegations consisting (iter alia) of irrelevant attacks on the trying Magistrate and other 
officers in the service of the Government of India the Court refused to allow the petition to be filed 
and ordered it to be returned.—In ve Durant, I. L. R. 15 Bom. 488. 

For form of bond and bail-bond on a preliminary inquiry before a Magistrate, see Sched. V, 
No. 42. 

Bail-bonds in criminal cases, recognizances to prosecute or give evidence, and recognizances 
for personal appearance or otherwise, are exempted from Court-fees.—Act VII of 1870, ¢. 19, cl. av. 


Bail to be taken in 
case of bailable offence. 


497. When any person accused of any non-bailable offence is arrested or 
detained without warrant by an officer in charge of a 
When bail may be J olice-station, or appears or is brought before a Court, 
Search aa eran mon he may be released on bail, but he shall not be so re- 
leased if there appear reasonable grounds for believing 

that he has been guilty of the offence of which he is accused. 

If it appears to such officer or Court at any stage of the investigation, in- 
quiry or trial, as the case may be, that there are not reasonable grounds for 
believing that the accused has committed such offence, but that there are suffi- 
cient grounds for further inquiry into his guilt, the accused shall, pending such 
inquiry, be released on bail, or, at the discretion of such officer or Court, on the 
execution by him of a bond without sureties for his appearance as hereinafter 
provided. . 

Any Court may, at any subsequent stage of any proceeding under this 
Code, cause any person who has been released under this section to be arrested, 
and may commit him to custody. 


The duty of deciding as to the sufficiency or otherwise of bail is with the Court itself and not 
with the Police.—Zmp. v. Gayitri Prosonno Ghosal, I. L. R. 15 Cal, 455. 
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Bail ought not to be demanded where the accused has been discharged. It can be demanded 
only in cases where further inquiry is pending, and the accused has not been discharged.-—Ram Lalt 
Tewaree v. Soopha Ram, 10 W. R. Cr. 34: (8. C.) 1B. L. R. S. N. xxvii. 

A Magistrate ought not to remand an accused where there is no evidence, in the expectation of 
evidence turning up.-—In re Mohesh Chunder Banerjee, 4 B. L. R. Apx. 1. 


The proceeding in which it has to be determined whether an accused should be admitted to bail 
by a Magistrate is a judicial proceeding.—Manikam Mudali v. Queen, I. L. R. 6 Mad. 63. 


Tf, upon an investigation under Chap. XIV, it appears to the officer in charge of the Police- 
station that there is sutticient evidence or reasonable ground, such officer must forward the accused 
under custody to a Magistrate empowered to take cognizance of the offence upon a Police report 
and to try the accused or commit him for trial; or, if the offence is bailable and the accused is able 
to give security, shall take security from him for his appearance before such Magistrate on a day 
fixed, and for his attendance from day to day before sich Magistrate until otherwise directed. 

When the officer in charge of a Police-station forwards an accused person to a Magistrate or 
takes security for his appearance before such Magistrate under s. 170, he shall send to such Magis- 
trate any weapon or other article which it may be necessary to produce before him, and shall require 
the complainant, if any, and so many of the persons who appear to such officer to be acquainted with 
the circumstances of the case as he may think necessary, to execute a bond to appear before the 
Magistrate and prosecute or give evidence (as the case may be) in the matter of the charge against 
the accused (s. 170, supra). See also the provisions of 8.171, supra. 

Officers in charge of Police-stations must report to the District Magistrate, or, if he so directs, 
to the Subdivisional Magistrate, the cases of all persons arrested without warrant within the limits 
of their respective stations, whether such persons have been admitted to bail or otherwise (s. 62, 
supra), and no person who has been arrested by a Police - officer shall be discharged except on his 
own bond or on bail, or under the special order of a Magistrate.—S. 63, supra. 


498. Theamount of every bond executed under this Chapter shall be fix- 
ed with due regard to the circumstances of the case, and 


Power to direct ad- hall not be excessive ; and the High Court or Court of 


mission to bail or re- ; ‘ 
Auction of bail. Session may in any case, whether there be an appeal on 


conviction or not, direct that any person be admitted to 
bail, or that the bail required by a Police-officer or Magistrate be reduced. 


The previous section of the present Code provided that a person accused of a non bailable 
offence should not be released on bail if there appeared reasonable grounds for believing that he 
had been guilty of the offence charged. This section empowers the High Court or Court of Session 
to direct that any person without restriction be admitted to bail. A Sessions Court, in referring a 
case under s. 438, might direct that a person alrcady convicted should be admitted to bail. Section 
390 of Act X of 1872 empowered the Court to direct that any accused person should be admitted to 
bail, and it was held by a Full Bench under that section, that a Court of Session had no power to 
admit a convicted person to bail, a convicted person not being an accused person within the meaning 
of the section.—Reg. v. Thakur Parshad, I. L. R.1 All. F. B. 151. It had already been so held in 
Reg. v. Ram Rutton Mookerjee, 24 W. R. Cr. 8, and in Rey. v. Kanhai Shahu, 23 W. R. Cr. 40. 
See also Aradhan Mundul v. Mayan Khan Takadgeer, 25 W.,R.7: Reg. v. Mahendra Narayan 
Bangabhushun, 1 B. L. R. Cr. 7, under Act XXV of 1861. In the present section the word ‘accused’ 
has been omitted. Accordingly, there is now, it would seem, nothing to prevent the High Court or 
Court of Session from admitting a convicted person to bail. 

The following rule has been published for guidance in the N.-W. Provinces :—It must be under- 
stood that for every bailable offence, bail is a right, not a favour: detention in the lock - up is the 
alternative, not the original order. The bail demanded should never be excessive with reference to 
the social status of the party. The amount of bail and the offence charged, with the section 
under which it is punishable, should always be stated on the face of the order directing the accused 
to be detained in the coi a He should be informed also that the friends of the accused may 
ascertain what is required. ail may be tendered and must be accepted at any time before convic- 
tion. Under s. 399 (513) deposit of cash or Government promissory notes may be made in lieu of bail, 
except in cases coming under Chap. VIII (of security for good behaviour.)—Smyth, p. 129. 


499. Before any person is released on bail or released on his own bond, 
a bond for such sum of money as the Police - officer or 
Court, as the case may be, thinks sufficient shall be exe- 
cuted by such person, and, when he is released on bail, 
by one or more sufficient sureties, conditioned that such person shall attend at the 
time and place mentioned in the bond, and shall continue so to attend until other- 
wise directed by the Police-officer or Court, as the case may be. 

If the case so require, the bond shall also bind the person released on bail to 
appear when called upon at the High Court, Court of Session or other Court to 
answer the charge. 


' The Police-officer mentioned in this section would appear to be a Police - officer in charge of a 
Police-station.—S. 496, supra. 


accused and 


OHAP. XL, 88. 500-503. | BAIL. 833 


e For form of bond and bail - bond on a preliminary inquiry before a Magistrate, see Sched. V, 
0. 42. 


The following rule obtains in the N.-W. Provinces: A considerable diversity of practice exists 
in carrying out the provisions of the law in regard to taking of recognizances from accused _per- 
sons and their sureties, and the result of the diversity and irregularity is not only to cause Police- 
officers to be employed in needless inquiries, but also to keep the accused person in custody pending 
the result of inquiry into the sufficiency or otherwise of the bail offered. The attention of the 
criminal authorities is therefore directed to s. 391 (499 of this Act) of the Code of Criminal Proce- 
dure, which simply requires the Magistrate to take recognizance in such a sum of moncy as he may 
think sufficient from the accused and one or more sureties, and to ss. 396 and 397 (388 and 389), 
which lay down the proceedings to be adopted to compel payment of the penalty mentioned in the 
recognizance from the person executing the personal recognizance and from his sureties, At the 
same time, however, it is the duty of the Magistrates to satisfy themselves that the sureties are in 
point of substance persons of whom it may reasonably presumed that they can, if necessary, 
satisfy the terms of the bail-bond.—-Smyth, p. 130. 


900. As soon as the bond has been executed, the person for whose ap- 
pearance it has been executed shall be released ; and 
from eus- when he is in jail, the Court admitting him to bail shall 
issue an order of release to the officer in charge of the 

jail, and such officer on receipt of the order shall release him. 
Nothing in this section, section 496 or section 497 shall be deemed to re- 
quire the release of any person liable to be detained for some matter other than 

that in respect of which the bond was executed. 


- For form of warrant to discharge a person imprisoned on failure to give security, see Sched. V, 
o. 43. 


O01. If, through mistake, fraud or otherwise, insufficient sureties have 
been accepted, or if they afterwards become insufficient, 

Power to order suff- the Court may issue a warrant of arrest, directing that 
cient onisivanticiant, the person released on bail be brought before it, and may 
order him to find sufficient sureties, and on his failing 


so to do may commit him to jail. 


002. All or any sureties for the attendance and appearance of a person 
Dinnnsse-or Gavcties released on bail may at any time apply to a Magistrate 
’ to discharge the bond either wholly or so far as relates 


to the applicants. 


On such application being made the Magistrate shall issue his warrant of 
arrest, directing that the person so released be brought before him. 


On the appearance of such person pursuant to the warrant, or on his volun- 
tary surrender, the Magistrate shall direct the bond to be discharged either wholly 
or so far as relates to the applicants, and shall call upon such person to find other 
sufficient sureties, and, if he fails to do so, may commit him to custody. 


CHAPTER XL. 
Or CoMMISSIONS FOR THE EXAMINATION OF WITNESSES. 


503. Whenever, in the course of-an inquiry, a trial or any other 
proceeding under this Code, it appears to Presidency 

When ncaa Magistrate, District Magistrate, a Court of Session or 
‘tnese mow be Ws the High Court that the examination of a witness is 
necessary for the ends of justice, and that the attend- 

ance of such witness cannot be procured without an amount of delay, expense or 
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inconvenience which, under the circumstances of the case, would be unreasonable, 

such Magistrate or Court may dispense with such at- 

Issue of commission, tendance and may issue a commission to any District 
and procedure there- . : ee 

andak Magistrate or Magistrate of the first class, within the 

local limit of whose jurisdiction such witness resides, to 


take the evidence of such witness. 

When the witness resides in the dominions of any Prince or State in 
alliance with Her Majesty in which there is an officer representing the British 
Indian Government, the commission may be issued to such officer. 

The Magistrate or officer to whom the commission is issued, or, if he is the 
District Magistrate, he or such Magistrate of the first class as he appoints in this 
behalf, shall proceed to the place where the witness is, or shall summon the 
witness before nim, and shall take down his evidence in the same manner, and 
may for this purpose exercise the same powers, as in trials of warrant-cases under 
this Code. 

Other Magistrates desiring to issue a commission must, under s. 506, apply to the District 
Magistrate. 
The taking of evidence on commission in criminal cases is unkown to English practice, and 


ought in this country to be most sparingly resorted to—only in extreme cases of delay, expense or 
inconvenience. See remarks of STRAIGHT, J., in Jn re Farid-un-nissa, I. L. R. 5 All. 92. 


Purdanashin Women :—In the case of Hurro Soondery Chowdhrani, I. L. R. 4 Cal. 20: (S. C. 
30. L. R. 93, AINSLI6 and BROUGHTON, JJ., allowed a purdanashin woman summoned as a wit- 
ness in a criminal case to be exempted from personal attendance in Court, and to be examined on 
commission ; but the question as to whether purdanashin women had a right to such exemption was 
not apparently considered. In the case of Furid-un-nissa, 1. L. R.5 All. 92, STRAIGHT, J., refer- 
ring to that case, said that while he was not prepared to hold that purdanashin women were of right 
exempted from personal attendance at Court, he wonld be loath to hold that the word inconvenience 
in s. 330 of the old Code of Criminal Procedure did not empower the Courts to allow examination 
by commission in criminal cases, where a witness, according to the customs and manners of the 
country, ought not to be compelled to appear in public. The case there was a prosecution for 
defamation, and STRAIGHT, J., was of opinion that the fact of her being a person who had set the 
criminal law in action materially altered her position in considering whether a commission should 
issue, and directed the Magistrate that if the complainant whom it was sought to examine on com 
mission was found to be a purdanashin lady, and if she elected to attend and support her charge, 
to allow her to be brought into his room in the Court-house in her palki, or to make such other ar- 
ranyements as might enable her to remain in it, and strictly preserve her privacy, and to subject 
her to the least inconvenience or annoyance for the purpose of recording her evidence according to 
law in the presence of the accused after identification by some approved witness. In another case 
STRAIGHT, J., said that although there was no doubt that there was no provision in the Criminal 
Procedure Code which protects purdanashin ladies from appearing in a Court of quence ret it was 
very undesirable to compel the attendance of such porsons.—Jn re Basunt Bibi, I. L. R. 12 All. 69. 

In In re Din Tarini Debi I. Li. R.15 Cal. 775, the High Court in Calcutta allowed a purr 
lady upon an application under this section to be examined upon commission in a house taken by 
her near to the Magistrate’s Court. Inthe case of Basant Bibi, I. L. R. 12 All. 69, Srrarcut, J., 
guarded himsclf from admitting that, as a general principle, purdanashin ladies should be allowed 
to compel the Courts to examine them at some other place than the Court itself directed the 
Magistrate to make arrangements to take the evidence of a purdanashin either in an empty Court- 
room in the presence of himself the accused and tho pleader for the prosecution ; or if no empty 
Oourt-room was available, in his now private room or some other room in the Court building. See 
Hassan Khan v. Emp., Pun. Rec., 1887, p. 95. 

In the case of Emp. v. Counsell, I. L. R. 8 Cal. 896, WILSON, J., refused to issue a commission in a 
criminal case before the High Court Criminal Sessions, on the ground that in criminal cases the 
issue of a commission is a most unsatisfactory course of proceeding and one dangerous to the 
interests of the prisoner. 

In the case of Emp. v. Bal Gungadhar Tilak, I. L. R. 6 Bom. 285, where a Government servant 
had executed his recognizance to appear and give evidence for the prosecution at a criminal trial to 
take place at the High Court of Bombay, and was subsequently ordered to a distant station in 

ublic service, and could not, with due regard to public interests, return to Bombay before the time, 
SARGENT, C. J., allowed him to be examined on commission before his departure from Bombay. 
The ground, apparently, on which he did so was that there was nothing special in the case to make 
it necessary that the witness should be pors@hally present at the trial, and his evidence both on ex- 
amination and cross-examination would be just as effective if taken on commission, as it would if 
he were to appear in Court. 

In the case of Emp. v. Burke, I. L. R. 6 All. 224, where the accused was charged with dishonest- 
ly receiving stolen property, knowing it to have been stolen, at the trial the Sessions Judge, under 
s. 33 of the Evidence Act, admitted the evidence of the owner of the property in respect of which 
the accused was charged, and of his wife taken by commission during the inquiry before the 
Magistrate, and the evidence of the servant of these persons taken at the inquiry, and also the 
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evidence of the owner of the property taken during the trial under a commission issued under this 
section. The grounds upon which the Sessions Judge admitted the evidence taken during the 
inquiry were that the attendance of the witnesses could not be procured without an expense of Rs, 
500, an amount which he considered unreasonable, and that the witnesses would be inconvenienced, 
and their evidence had reference merely to the identitication of the property, the subject of the 
charge. It was held that the evidence had been improperly admitted. OLDFIELD, J., remarking 
that inconvenience to witnesses was no ground allowed under s. 33 of the Evidence Act, and that 
the question of identification was a most material one in the case, the whole case resting on it. The 
Court also held on similar grounds that the case was not one in which the Sessions Judge was 
justified in issuing a commission. 

In the case of Ralliv. Gankim Swee, I. L. R. 9 Cal. 939, it was held that if, when evidence is 
taken before commissioners, a document is tendered and objected to on any ground, the opposite 
party is not precluded from objecting to the document at the trial on any other ground--it not 
being necessary to state all the objections to the admissibility of a document when it is first tender 
ed. The party objecting is at liberty to take any fresh objection whenever the party producing the 
document tenders it in evidence at the trial. In the same case it was held that where a commission 
to take evidence is issued to any place beyond the jurisdiction of the Court issuing the commission, 
it ig not necessary, in order to admit secondary evidence of the contents of a document, that the 
party tendering it should have given notice to produce the original, nor is it necessary for him to 
prove a refusal to produce tho original. 

Under Act X of 18%5, s. 76, it was held, that the evidence of a witness taken upon commission 
was not admissible in acriminal trial held before the High Court, unless it could be shown that 
such evidence was so taken upon an order made by that Court under s. 76 of that Act, or unless it 
was admissible under s. 33 of the Evidence Act.—Emp. v. Dabee Pershad, I. Li. R. 6 Cal. 582. 

In Emp. v. Jacob, I. L. R. 19 Cal. 113, it was held that evidence taken under a commission 
issued by a Presidency Magistrate during the course of an inquiry before him could not be used 
in evidence at the trial before the High Court, and further that upon the facts before the High 


Court it was also inadmissible under s. 33 of the Evidence Act. 
See Hmp. v. Barton, I. L. R. 16 Cal. 238, where evidence on commission was held to have been 


rightly received on the trial of a seaman for an offence committed on the High Seas. 


Section 33 of the Evidence Act is as follows :— 

Evidence given by a witness in a judicial proceeding, or before any person authorized by law to 
take it, is relevant for the purpose of proving, in a subsequent judicial proceeding, or in a later 
stage of the same judicial proceeding, the truth of the facts which it states, when the witness is 
dead or cannot be found, or is incapable of giving evidence, or is kept out of the way by the adverse 
party, or if his presence connot be obtained without an amount of delay or expense which, under 
the circumstances of the case, the Court considers unreasonable. 

Provided— 

that the proceeding was between the same parties or their representatives in interest ; 

that the adverse party in the first proceeding had the right and opportunity to cross-examine ; 

that the questions in Issue were siibatanauily the same in the first as in the second proceeding. 

Kuplanation.—A criminal trial or inquiry shall be deemed to be a proceeding between the 
prosecutor and the accused within the meaning of this scotion. 


It would appear that the Courts have no power to issue a commission out of the jurisdiction, 
except in cases provided for by this section itself. See Hmp. v. Moorga Chetty, I. L. R. 5 Bom. 
(if, B.) 388. See also ss. 188 and 189, supra. 


504. If the witness is within the local limits of the jurisdiction of any 
Presidency Magistrate, the Magistrate or Court issuing 
Commission in case the commission may direct the same to the said Presi- 
dency Magistrate, who thereupon may compel the at- 
tendance of, and examine, such witness as if he were a 

witness in a case pending before himself. 

Nothing in this section shall be deemed to effect the power of the High 
Court to issue commissions under the thirty-ninth and fortieth of Victoria, chapter 
46, section 3. 

905. The parties to any proceeding under this Code in which a commission 
Parties may examine is issucd may respectively forward any interrogatories 
witness. in writing which the Magistrate or Court directing the 
commission may think relevant to the issue, and the Magistrate or officer to 
whom the commission is directed shall examine the witness upon such interro-~ 
gatories. 

Any such party may appear before such Magistrate or officer by pleader, or 
if not in custody, in person, and may examine, cross-examine, and re-examine 
(as the case may be) the said witness. 


_ The interrogatories must now be such as the Magistrate or Court issuing the commission 
thinks relevant. 
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506. Whenever, in the course of an inquiry or a trial or any other pro- 
Power of Provincia] ceeding under this Code before any Magistrate other 
Subordinate Magistrate than a Presidency Magistrate or District Magistrate, it 
to apply for issue of appears that a commission ought to be issued for the 
commission. ‘ : ° j : . , 
examination of a witness whose evidence is necessary for 
the ends of justice, and that the attendance of such witness cannot be procured 
without an amount of delay, expense or inconvenience which, under the circum- 
stances of the case, would be unreasonable, such Magistrate shall apply to the 
District Magistrate, stating the reasons for the application ; and the District 
Magistrate may either issue a commission in the manner hereinbefore provided, 
or reject the application. 


See Act X of 1872, s. 330, para. 5. Under that section, a Magistrate to whom it appeared 
necessary that a commission should issue was obliged to apply to the Court of Session to which he 
was subordinate. Now he must apply to the District Magistrate, who, under s. 503, is empowered 
to issue a commission. 


507. After any commission issued under section 503 or section 506 has 
been duly executed, it shall be returned, together with 
the deposition of the witness exumined thereunder, to 
the Court out of which it issued ; and the commission, the return thereto, and 
the deposition shall be open at all reasonable times to inspection of the parties ; 
and may, subject to all just exceptions, be read in evidence in the case by either 
party, and shall form part of the record. 


A commission issued by a Presidency Magistrate cannot be used in evidence in the High 
Court.—Zmp. v. Jacob, I. L. R. 19 Cal. 113. See notes to 8. 503 supra. 


Return of commission. 


508. In every case in which a commission is issued under section 508 

Adjournment of in- or section 506, the inquiry, trial or other proceeding 

quiry or trial. may be adjourned for a specified time reasonably sufh- 
cient for the execution and return of the commission. 


As to adjournments generally, see s, 344, supra, and the explanation to that section. 


CHAPTER XII. 


SPECIAL RuLes oF EVIDENCE. 


509. The deposition of a Civil Surgeon or other medical witness, taken 
and attested by a Magistrate in the presence of the ac- 
cused, may be given in evidence in any inquiry, trial or 
other proceeding under this Code, although the deponent 
is not called as a witness. 


Deposition of medical 
witness. 


The Court may, if it thinks fit, summon and ex- 


Power to summon . B Be ° 
edteat oitneen: amine such deponent as to the subject-matter of his 
deposition. 


The deposition must be taken and attested by a Magistrate in the presence of the accused. See 
In re Jhubboo Mahton, I. L. R. 8 Cal. 739. In taking and attesting the deposition in the presence 
of the accused the Magistrate should by the use of a few apt words on the face of the deposition 
make it apparent that he has done so.— Emp. v. Pohp Sing, 1. L. R. 10 All. 174. Then the Court in 
which the deposition is tendered will be bound to presume, that the deposition has been properly 
taken and attested and to admit it under this section—Zvidence Act, s. 80: Kachali Hari v. Emp. 
I. L. R. 18 Cal. 129. Before a deposition of a medical witness can be given in evidence at the tria 
in the Sessions Court it must therefore either appear from the Magistrate’s record, or be proved by 
the evidence of witnesses, to have been taken and attested by the Magistrate in the presence of the 
accused. The Court is neither bound to presume, nor ought it to presume, under either section 
s. 80 ors. 114 0f the Evidence Act that the deposition was so taken or attested.—Kachali Hari, v. 
Emp., 1. L.R. 18 Cal. 129: Emp. v Riding, I. L. R.9 All. 720: Emp. v. Pohp Singh I. L. R. 10 All. 174. 
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The report of a medical officer Hot paved on oath is not evidence and cannot be used under this 
section.—In re Chintamonee Nye, 11 W. R. Cr. 2: In re Samiruddin, 10 C, L. R.11: Queen v. 
Kamines Dassee, 12 W. R. C. R. 25. A medical officer, in giving evidence, may refresh his memory by 
referring to a report which he has made of his post-mortem cxamination, but the report cannot be 
treated as evidence.—Raghoni Singh v. Emp., 1. L. R. 9 Cal. 455: (S. C.) 11 C. L. R. 569. 


The evidence of a medical man who has seen and has made a post-mortem examination of 
corpse of the person touching whose death the inquiry is made, is admisvible, firstly, to prove thé 
nature of the injuries which he observed ; and secondly, as evidence of the opinion of an expert, as 
to the manner in which those injuries were inflicted, and as to the cause of death. A medical man 
who has not seen the corpso is only in a position to give evidence of his opinion as an expert. The 
proper mode of eliciting such evidence is to put to the witness hypothetically the facts which the 
evidence of the other witnesses attempts to prove, and to ask the witness his opinion on these facts 
—see per FIELD, J., Raghoni Singh v. Emp., 1. L. R. 9 Cal. 455: (S. C.) 11 C. L. R. 569. 

In the case of Ix re Jhubboo Makton, I. L. R. 8 Cal. 739: (S. 0.) 12 C. L. R. 233, the medical 
officer was called in the Sessions Court, and it was contended that as he was called, his deposition 
taken by the Magistrate was inadmissible; but the High Court held that it was not so, but that, on 
the deposition being put in, the medical officer might bo further interrogated upon any points 
upon which there had not been sufficient examination by the Magistrate. 


The attention of Magistrates is called to s. 323 (509) of the Code of Criminal Procedure, ond 
they are informed that a committing Magistrate should not, except for some special reason, bind 
over a medical witness, whose evidence he has taken, to appear in the Sessions Court. It is very 
undesirable that medical men in the districts should be taken away from their dispensaries more 
frequently, or for a longer period, than is absolutely necessary.—Bombay Wazelte 7th May 1881. 

The deposition of a medical witness, which may be given in evidence under this section, should 
be put in and read as part of the case for, the prosecution before the accused person is called upon 
to enter on his defence.—Cal. H. C. C. O., No. 11, 2nd September 1867 ; Wilkins, p. 114. 

The attendance of the Civil Surgeon at the Criminal Courts of the station for the purpose of 
iving evidence is one of his ordinary official duties, and he is not entitled to claim, nor are the 
ourts authorized to grant, a fee for this duty. When a Civil Surgeon is required to proceed more 

than five miles beyond the limits of his station, he is entitled to travelling allows tice under Resolu- 
tion of Government of India, dated 26th April 1872, published in the Punjab Gazette of the 27th 
April 1872, at page 1388. 

When a medical ofticer, other than the Civil Surgeon or officer in medical charge of the civil 
station, is summoned to give professional evidence in a Criminal Court touching the result of a post- 
mortem examination conducted by him in cases not falling within the ordinary discharge of the 
dutios, a fee of Rs. 16 shall be allowed him in addition to the usual expenses payable to witnesses in 
criminal trials.—Smyth, p. 125. 


510. Any document purporting to be a report under the hand of any 
[| Act X of 1886, s. J4] Chemical Examiner or Assistant 
Chemical Examiner to Government, upon any matter 
or thing duly submitted to him for examination or ana- 
lysis and report in the course of any proceeding under this Code, may be used as 
evidence in any inquiry, trial or other proceeding under this Code. 


Report of Chemical 
Examiner. 


The words ‘any proceeding under this Code’ have been substituted for ‘any trial or in any 
preliminary inquiry relating thereto.” Tho report under the former Code might only be used as 
evidence in any criminal trial. Under this section it may be used as evidence ‘in any inquiry, 
trial or other proceeding.’ 

The original report of the Chemical Examiner bearing the signature, and not a copy of the 
report, should be put in evidence.—Reg. v. Bishumbhur Doss, 15 W. R. Cr. 49: (8. C.) 6 B. L. BR. 
Apx. 122. Reports of the Additional Chemical Examiner, it had been held by the High Court 
at Calcutta, could not be used in evidence under this section.—Emp. v Autal Muchi, I. L. R. 10 
Cal, 1026. Now the amendment made by Act X of 1886, s. 14, has got rid of the difficulty. 


O11. In any inguiry, trial or other proceeding under this Code a previ- 
ous conviction or acquittal may be proved, in addition 
to any other mode provided by any law for the time 
being in foree— 

(a) by an extract certified under the hand of the officer having the custody 

of the records of the Court in which such conviction or acquittal was had to be a 
copy of the sentence or order ; or 

(b) in case of a conviction, either by a certificate signed by the officer in 

charge of the jail in which the punishment or any part thereof was inflicted, or 
by production of the warrant of commitment, under which the punishment was 
suffered ; | 
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together with, in each of such cases, evidence as to the identity of the 


accused person, with the person so convicted or acquitted. 

Under s. 403, a person once convicted and acquitted cannot again be tried for the same offence. 

If the accused has been previously convicted of any offence, and it is intended to prove such 
previous conviction for the purpose of affecting the punishment which the Court is competent to 
award, the fact, date, and place of the previous conviction shall be stated in the charge (s, 221, supra). 
See s. 75 of the Indian Penal Code as to increased punishment in case of previous conviction. 

The procedure in case of trial before a jury, or with aid of assessors in case of previous convic- 
tions, is laid down by s. 310, supra. Sees. 348. 

Where any European British subject has, upon the summary inquiry mentioned in s. 5 of 
the European Vagrancy Act, XXI of 1869, been determined to be a vagrant, an office copy of the 
declaration recorded under that section shall be primd facie evidence that the European British 
subject named therein has been, upon such inquiry, determined to be a vagrant.—S. 30. 


512. If it be proved that an accused person has absconded, and that 
there is no immediate prospect of arresting him, the 
Court competent to try or commit for trial such person 
for the offence complained of may, in his absence, ex- 
amine the witnesses (if any) produced on behalf of the prosecution, and record 
their depositions. Any such deposition may, on the arrest of such person, be 
given in evidence against him on the inquiry into, or trial for the offence with 
which he is charged, if the deponent is dead or incapable of giving evidence or 
his attendance cannot be procured without an amount of delay, expense or in- 
convenience which, under the circumstances of the case, would be unreasonable. 


See ss. 32 and 33 of the Evidence Act, I of 1872. 

Where an accused person has absconded and it is intended to record evidence against him in 
his absence, it is requisite under this section that the fact of the absconding should be alleged and 
established before the deposition is recorded.—Ghurbin Bind vy. Emp., I. L. R. 10 Cal. 1098: 
Wahid v. Emp., Punj. Rec., 1883, p. 47: Reg. v. Etwaree Dharee, 21 W. L. R. Cr. 12. Sees. 33, as 
amended, of the Evidence Act. 

The witnesses for the prosecution should be examined again in the presence of the accused when 
practicable, notwithstanding that their statements have been previously recorded in his absence.-— 
Reg. v. Bocha Chowkeedar, 22 W, R. Cr. 33. See Emp. v. Sayambar, 12 C0. L. R. 120. 

Where a witness whose deposition has been taken under this section is afterwards examined 
in the presence of the accused the deposition may under certain circumstances be admissible under 
a a Ay pe Act as corroboration of his statement at the trial.--Hmp. v. Ishri Singh, I. L. 

Before depositions a”e received as evidence care must be taken to see that they are in proper 
form and duly attested, or otherwise strictly proved. 

Depositions taken under this section cannot be admissible under s. 33 of the Evidence Act, be- 
cause to be admissible under that section the prisoner must have been a party to the proceedings 
ae ae an opportunity of cross-examining the witnesses.—See Emp. v. /shri Singh, I. L. R. 

Such examinations when received are to be detached from the proceedings in the preliminary 
inquiry and annexed to the record of the trial.—Cal. H. C. C. O., No. 11 of 2nd September 1867 ; 


Wilkins, p. 114. 

Whenever a charge of crime is brought against any person who has absconded and cannot be 
arrested, the nature and circumstances of its commission, as far as can be ascertained from the 
statements of persons acquainted with the facts, should be faithfully and minutely recorded, with 
all its bearings against other parties, as well as the parties suspected. In cases where the crime has 
terminated fatally, the evidence of the medical officer as to the cause of death should invariably be 
recorded, as it is of the first importance to find out how the party camo by his death.—Smyth, p. 121. 


CHAPTER XLIL* 
Provisions as To Bonns. 

513. When any person is required by any Court or officer to execute a 

bond, with or without sureties, such Court or officer 

of re- may, except in the case of a bond for good behaviour, 

permit him to deposit a sum of money or Government 

promissory notes to such amount as the Court or officer may fix in lieu of exe- 
euting such bond. 


in 








* The provisions of this Chapter apply to bonds executed under s. 132 of Act IX of 1890 
Railway Act) in case of persons committing offences under the Act. 
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514. Whenever it is proved to the satisfaction of the Court by which. 
a bond under this Code has been taken, or of the Court’ 
on forfel- of a Presidency Magistrate or Magistrate of the first 


class, 
or, when the bond is for appearance before a Court, to the satisfaction oF 


such Court, 
that such bond has been forfeited, the Court shall record the grounds of such 


proof, and may call upon any person bound by such bond to pay the penalty 


thereof, or to show cause why it should not be paid. 
If sufficient cause is not shown and the penalty is not paid, the Court may 
proceed to recover the same by issuing a warrant for the attachment and sale of 


the moveable property belonging to such person. 
Such warrant may be executed within the local limits of the jurisdiction of 


the Court which issued it ; and it shall authorize the distress and sale of any 
moveable property belonging to such person without such limits, when endorsed 
by the District Magistrate or Chief Presidency Magistrate | Act X of 1886, s, 4], 
within the local limits of whose jurisdiction such property is found. 

If such penalty be not paid and cannot be recovered by such attachment 
and sale, the person so bound shall be liable, by order of the Court which issued 
the warrant, to imprisonment in the civil jail for a term which may extend to six 


months. , 
The Court may at its discretion remit any portion of the penalty mentioned 


and enforce payment in part only. 

For form of warrant of attachment to enforce a bond, see Sched. V, No. 44; for form of notice 
to surety on breach of a bond, tb., No. 45; for form of notice to surety of forfeiture of bond for good 
behaviour, ib., No. 46; for form of warrant of attachment against a surety, ib., No. 47; for form of 
warrant of commitment of the surety of an accused permitted to bail, ib., No. 48; for form of 
notice of forfeiture of a bond to keep the peaee to the principal, ib., No. 49; for form of warrant 
to attach the property of the principal on breach of a bond to keep the peace, ib., No. 50; for form. 
of warrant of imprisonment on breach of a bond to keep the peace, i)., No. 51; for form of warrant 
of attachment and sale on forfeiture of a bond for good behaviour, ib., No, 52; for form of warrant 
of imprisonment on forfeiture of a bond for good behaviour, ib., No. 53. 

The High Court as a Court of Revision has no power to reduce the amount of a recognizance that 
may have been forfeited (Jn re Noor-ool Huk, 2 C. L. R. 408: (S. C.) I. L. R. 3 Cal. 757 : In re Nil- 
madhub Ghosal, 19 W. R. Cr. 1); nor has the Magistrate.—In re Naki Hazi, 8 C. L. R. 72: Emp. v, 
Umra, Punj. Rec., 1883, p. 2. In such a case the Magistrate of the District should refer the matter 
to Government if he thinks the amount of the recognizance was excessive. 

Before a warrant can issue attaching the property of a surety, he must be called on to show 
cause why ho should not pay the penalty mentioned in his bond, and it must appear clearly on the 
face of the record that he had such notice given him.—Khoodee Koiburtnee v. Doorgadass Bhatta- 
charjee, 15 W. R. Cr. 82. A Magistrate ought not to forfeit a recognizance to en the peace under 
this section, unless the person charged with the breach has had an opportunity of cross-examining 
the witnesses upon whose evidence the rule to show cause has been issued.—EZmp. v. Nobin Chunder 
Dutt, 4C. L. RK. (F. B.) 243: I. L. R. 4 Cal. (F. B.) 865. 

There is no provision in this Code authorizing a Police-officer to take a surety-bond for the pro- 
duction of any person before the Police. Such a bond is ab initio void, anda Magistrate has no 

ower to alter it or impose fresh obligations thereunder.—In re Chandra Sekhar Rai, I. L. R. 11 
Cal. 77. A Magistrate acting under this section must proceed on legal evidence, and the penalty 
can only be enforced on proof that the bond was duly executed and forfeited.—J6., p. 78. 

An order escheating a recognizance or a bail-bond must be made upon evidence wee recorded 
in the case, and not upon evidence taken in other cases. The terms of this section must be strictly 
followed. It is not competent to direct that in default of payment the person whose recognizance is 
forfeited should be imprisoned without first issuing a warrant for the attachment and sale of his 
moveable property.—Jn re Mohesh Chunder Roy, 10 ©. L. BR. 571. 

There is nothing in this section to prevent an accused person who has forfeited his bail-bond 
from being proceeded against under s. 174 of the Indian Penal Code, notwithstanding that his sure- 
ty has already been’ made to pay the penalty mentioned in the recognizances.—Jn re Tajvomuddy 
Lahoree, 10 W. R. Cr. 4. But when a forfeiture of a recognizance-bond has been proved before 
a Magistrate, he ought to consider what punishment is suitable for the offence entailing the for- 
feiture in-addition to the penalty due under the bond. He ought not to punish for the offence and 
then at some other time take steps to recover the penalty.—In re Parbutti Churn Bose, 3C.L. R. 406. 

If a person has really forfeited his recognizances to keep the peace, the Magistrate must re- 
cord evidence in the presence of the accused, proving that he was about toe do something which 
‘would cause a breach of the peace.—In the matter of Kalikant Roy Chowdhry, 3 B. L. R. Apx. 155. 
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. A Magistrate has no jurisdiction to call on a person who has entered into a recognizance-bond 
under s, 493 (Act X of 1872) to pay the penalty or show cause why he should not pay it, without 
previous prima facie proof on oath or atfirmation (s. 502) that it has been forfeited.—In re Hariram 
Birbhan, 11 Bom. H. O. BR. 170. 


A recognizance, entered into in one district, to keep the peace towards another, is forfeited if 
the person making it should be convicted in another district of having assaulted that other person. 
—Reg. v Sham Sundur Chowdhry, 2B. L. R. Ap. Cr. 11 


Where a, defendant who merely bound himself to appear on a particular day has fulfilled that 
condition, the forfeiture of his recognizance, because he did not also appear on the following day, 
islillegal.—_ Mad. H. C. Pro., 1868, 9th April 1869, and 4th December 1873 ; Weir, p. 30. 


When a Magistrate has before him the fact that a person convicted by him of an offence 
attended with violence was under recognizance to kecp the peace, and does not, nevertheless, 
forfeit such rocognizance, it must be held that he thought it unnecessary to do so. Subsequent 
proceedings taken after the lapse of a considerable period are bad and contrary to the intention of 
the law.—Jn re Ram Chunder Lalla, 1C. L. R. 134. 


515. All orders passed under section 514 by any Magistrate other than 

Ae Gal. gebin: a 2 Presidency Magistrate or District Magistrate shall 

deviniod Gf: orders une DO appealable to the District Magistrate, or if not so 
der section 614. appealed, may be revised by him. 


If any Magistrate, not being empowered in that behalf, revises undor this section an order 
passed under the previous section, his proceedings are void.—S. 530 (i), infra. 


In tho case of Anantha Charriv. Anantha Charri, I. L. R. 2 Mad. 169, under the former Code, 
where a first class Deputy Magistrate in the Madras Presidency decided that a bond for keeping the 
eace had been forfeited and thercupon levied the penalty, it was held there were no appeal from 
is order. Under this section, however, all orders respecting bonds, of whatever description they 
may be, passed under s. 514, are appealable to the District Magistrate. 


As to whether the High Court has power to reduce the amount of a recognizance which has 
been forfeited, see notes to the previous section. 


cera Wavaiseseisee 916. The High Court or Court of Session may 

of amount due on cer- ‘irect any Magistrate to levy the amount due on a bond 

tain recognizances. to appear and attend at such High Court or Court of 
Session. 


CHAPTER XLILL. 


Or tHe Disrosau or PRorERrty. 


517. When an inguiry or a trial in any Criminal Court is concluded, 
Order for disposal og the Court may make such order as it thinks fit for the 
property regarding disposal of any document or other property produced 
hi offence commit- before it regarding which any offence appears to have 
been committed, or which has been used for the com- 

mission of any offence. 

When a High Court or a Court of Session makes such order and cannot 
through its own officers conveniently deliver the property to the person entitled 
thereto, such Court may direct that the order be carried into effect by the Dis- 
trict Magistrate. 

When an order is made under this section in a case in which an appeal 
lies, such order shall not (except when the property is livestock or is subject to 
speedy and natural decay) be carried out until the period allowed for presenting 
such appeal has passed, or, when such appeal is presented within such period, 
until such appeal has been disposed of. 

EXPLANATION.—In this section the term ‘property’ includes, in the case 
of property regarding which an offence appears to have been committed not only 
such property as has been originally in the possession or, under the control of any 
party, but also any property into, or for which tho same may have been converted 
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or exchanged, and anything acquired by such conversion or exchange, whether 
immediately or otherwise. 


The first clause of this section corresponds with tho first paragraph of s. 418 of Act X of 1872, 
as amended by Act XI of 1874, s. 38; sees. 115 of Act X of 1875 and ss. 243 and 244 of Act IV of, 
1877, The second paragraph embodies a rule issucd by the High Court of Bombay, dated the 
13th of September 1877 (Bombay Gazette, 1879, p. 828), which, however, applied only to Sessions 
Courts, and directed that the order should be carried out by the committing Magistrate. Now the 
order of both Sessions Courts and the High Court may be directed to be carried out by the Dis- 
trict Magistrate. 

The third paragraph appears to be new. 

The explanation corresponds with the explanation added to s. 418 of Act X of 1872 by s. 38 of 


Act XI of 1877. 


Upon general principles, where there has been an inquiry or trial and tho accused is discharged 
or acquitted by any Criminal Court, that Court is bound to restore the property into the posses- 
sion of the person from whom it was taken, unless, as provided by this section, such Court is of 
opinion that ‘any offence appears to have been committed’ regarding it, or that it has been used 
for the commission of an offence. Then such order as appears right for the disposal of the pro- 
perty may be made. See Jn re Annapurnabai, I. L. R. 1 Bom. 630; In re Anant Ramchun- 
der Lothkar, 10 Bom. 197; Abdul Khalik, Punj. Rec., 1888, - 118. In the first case, A was 
charged before the Police with tho theft of certain property. The Police considered that no theft 
had been committed, and reported the matter to a second class Magistrate, who, agreeing with 
the Police, ordered the property to be restored to A. On application by the complainant, the 
District Magistrate found that A had removed, though not dishonestly, the property from B, a 
deceased person, and ordered the property to be given by the Police to B’s heirs, and it was so 

iven. It was held, that the provisions of Act X of 1872 did not apply. It was further held, 
that the High Court had no_power to direct the restoration of the property already delivered by 
the Police under an illegal order of the District Magistrate. See Mad. H.C. Pro., 13th February 
1874, 30th June 1874, 94h March 1877; Weir, p. 24. The case of Annapurnabai, IL, R. 1 
Bom. 630, was followed in Basudeb Surma v. Naziruddin, I. L. R. 14 Cal. 834. 


An order, after trial, made by a Criminal Court for the restoration of property under this 
section is conclusive as to the immediate right to possession. Where, however, an order has to bo 
made under 8. 523, post, the Magistrate may in the inquiry proceed on such evidence as is available 
and make an order for handing the property to the person he thinks entitled ; but this order does 
not conclude the right of any person, and the real owner may proceed against the holder of the 
property.—Zimp. v. T'ribhovan Manekchand, I. L, KR. 9 Bom. 131. 


Where, on acquittal, a Criminal Court passes an order for restoration of property, the proper 
course for the District Magistrate, if he thinks the order improper, is to direct it to be stayed 
under s. 520, but not to treat the property as subject to an order under s. 523 and set it aside. 
Emp. v. Abhram Umar, I. L. R. 8 Bom. 575; see In re Annapurnabai, I. L. R. 1 Bom. 630. 

Under the next section the Court may, instead of passing an order under this section, direct the 

roperty to be delivered over to the District Magistrate or Subdivisional Mayistrate to be dealt with 


by him under s. 523. 

No order can be passed with reference to the disposal of any property in a Criminal Court 
unless that property is produced before the Court. Such order must be made at the time of passing 
judgment.—Rash Mohun Goshamy v. Kali Nath Raha, 19 W. RB. Cr. 3. 


This section does not place the property at the disposal of the Magistrate in the sense of enabling 
him to bestow it in charity. The Magistrate should make such legal disposition thereof as seems 
right,—that is, direct it to be given to some one to whom it seems to belong, or permit it to continue 
in the possession in which it is found or otherwise. — Mad. H.C. Pro., Dth July 1875 ; Weir, p. 24. 
Where a person was accused of dishonestly recciving stolen property knowing it to be stolen, 
and was discharged by the Magistrate, on the ground that there was no evidence that the property 
was stolen,—it was held, that the Magistrate was competent, believing that the property was stolen, 
to make an order under the corresponding section (418) of Act X of 1872.—-Hmp, v. Nilambar Babu, 


I. L. R. 2 All. 276. 

Where a stolen currency note had beon delivered toa bond fide holder for value, the High Court 
refused, on conviction of the thief, to restore the note to the person from whom it was stolen.—Jn 
re Michell, 1 C. L. R. 339: (S. C.) I. L. R. 3 Cal. 379. A currency note was there held not to be in- 
cluded in the term ‘ goods’ within the meaning of the Contract Act. The rule of law that posses- 
sion by the taker in good faith is no defence against the owner of a chattel whose possession was 
lost through theft has no application to a currency note, which, like money, does not stand on the 
same footing as other chattels. The property in money passes by mere delivery, and nothing short 
of fraud will graft an exception upon that rule.—Alad. H.C. Pro., 6th February 1877: 7 Mad. 


H. C. R. 233; Weir, p. 23. 

The words ‘any property’ which occur in the former Codes, and for which the words ‘ any 
document or other property’ have now been substituted, were held to include as well proper 
voluntarily produced before the Magistrate by a witness in the case, as property seized by the 
police or found on the person of the accused.—Reg. v. Ramdas Samaldas, 12 Bom. H. C. R. 217. 


It has been held that the corresponding section of Act X of 1872 did not authorize the Court 
to order destruction of obscene books surrendered by the accused.—Emp. v. Indarman, I, L. R.3 
All. 837, but now see the provisions of s. 521, 
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ra GA ea order passed under section 517 may be revised by a Court of Appeal, although no 
appeal has been preferred in the case in which the order was passed.—Emp. v. Ahmed, I. L. R. 
3 aoa See Emp. v. Joggessar Mochi, I. L. R. 3 Cal. 479: Emp. v. Nilambar Babu, 1. L. R. 


518. In lieu of itself passing an order under section 517, the Court may 
direct the property to be delivered to the Wistrict Ma- 
Order may take form ; oy a ara z i 
of reference to District gistrate or to a Subdivisional Magistrate, who shall in 
or Subdivisional Magis- such cases deal with it as if it had been seized by the 
rate: Police, and the seizure had been reported to him in the 
manner hereinafter mentioned. 


See s. 523, post, and the note thereto. 


919. When any person is convicted of any offence which includes, oF 
Payment to innocent ®mounts to, theft or receiving stolen property, and it 1s 
purchaser of money proved that any other person has bought the stolen pro- 
found ce secured: perty from him without BnOwing: or having reason to 
believe, that the same was stolen, and that any money has on his arrest been 
taken out of the possession of the convicted person, the Court may, on the ap- 
plication of such purchaser and on the restitution of the stolen property to the 
person entitled to the possession thereof, order that out of such money a sum 
not exceeding the price paid by such purchaser be delivered to him. 
This settion has been taken from the English Statute 30 and 31 Vict., c. 35, s. 10. 


020. Any Court of Appeal, Confirmation, Reference or Revision, may 
Bee acer P direct any order under section 517, section 518 or 
section 617, 618 or 519. Section 519, passed by a Court subordinate thereto, to be 
stayed pending consideration by the former Court ; and 

may modify, alter or annul such order. 
The words ‘ Court of Appeal’ were considered in the case of In re Michell, 1 C. L. R. 339: (8. 
C.) I. L. R. 3 Cal. 379. There a Government currency note was stolen from A and cashed by B 
for O. On the conviction of C for theft, the Magistrate ordered the note to be given to B. A ap- 
pealed to tho Sessions Judge, who was of opinion that he was not competent to interfere as a Court 
of Appeal, but submitted the case for the orders of the High Court. It was held, that the case 
might have been disposed of by the Sessions Judge under s. 419 of Act LX of 1872, and that the 
words ‘ Court of Appeal > in the section were not necessarily limited to a Court before which an ap- 
eal was pending. So, in Emp. v. Ahmed, I. L. R. 9 Mad. 448, it was held that there is an appeal 


rom an order passed under this section, although no appeal has been preferred in the case in which 
the order was passed.—Sce Emp. v. Nilambar Babu, I. L. R. 2 All, 276. 


In the absence of an order under s, 517, the revising authority can pass no order under this 
section. See Mad. H. C. Pro., 30th April 1870; Weir, p. 36 


O21. Ona conviction under the Indian Penal Code, section 292, section 
ieee aa a 293, section 501 or section 502, the Court may order the 
lous and other matter. “estruction of all the copies of the thing in respect of 
which the conviction was had, and which are in the cus- 

tody of the Court or remain in the possession or power of the person convicted. 
The Court may in like manner, on a conviction under the Indian Penal Code, 
section 272, section 273, section 274 or section 275, order the food,drink, drug or 
medical preparation in respect of which the conviction was had to be destroyed. 


Section 292 and 293 of the Indian Penal Code relate to the sale, &c., and possession of obscene 
beoks, pamphlets, drawings, &c. Sections 501 and 502 of the same Code relate to the printing antl 
engraving and sale of substances containing defamatory matter. 


O22. Whenever a person is convicted of an offence attended by crimi- 
Power to restore Nal force, and it appears to the Court that, by such force, 
possession of immove- any person has been dispossessed of any immoveable 


able property. property, the Court may, if it thinks fit, order such 
person to be restored to the possession of the same. 
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No such order shall prejudice any right or interest to or in such immmove- 
able property which any person may be able to establish in a civil suit. 


The foundation of an order under this section should be the finding of the Court to the effect 
that the person in whose favour the order is made has been dispossessed of specific immoveable pro- 
perty by the use of criminal force, which force formed a material ingredient in the matter of a cri- 
minal conviction; and when such a finding has been arrived at, the order should be in terms to restore 
the person, who has been so dispossessed, to the property from which he had been dispossessed.— 
ave Luchmi Dass v. Pallat Lall, 23 W. BR. Cr. 54. 

ees. 145. 


528. The seizure by any Police-officer of property taken under section 
Proceduae- ee “Bolles 51, or alleged or suspected to have been stolen, or found 
upon seizure of property Under circumstances which create suspicion of the com- 
taken under section 61 mission of any offence, shall be forthwith reported to a 
or stolen. Magistrate, who shall make such order ag he thinks fit 
respecting the delivery of such property to the person entitled to the possession 
thereof, or, if such person cannot be ascertained, respecting the custody and pro- 
duction of such property. . 
If the person so entitled is known, the Magistrate may order the property 
Procedure where own. 10 be delivered to him on such conditions (if any) as the 
er of property seizedun- Magistrate thinks fit. If such person is unknown, the 
known. Magistrate may detain it, and shall, in such case, issue a 
proclamation specifying the articles of which such property consists, and requir- 
ing any person who may have a claim thereto to appear before him and establish 
his claim within six months from the date of such proclamation. 


The first paragraph of this section corresponds with s. 415, para. 1, of Act X of 1872, inserting 
the words ‘ respecting the delivery of such property to the person entitled to the possession thereof. 
See s. 387 of Act X of 1872 ands, 244 of Act 1V of 1877. 

: jane first part of the second paragraph is new. The remainder corresponds with s. 416 of Act X 
Oo Le 

Sections 415, 416, and 417 of Act X of 1872, it was held, contemplated proceedings preliminary 
to, and independent of, inquiry.—Jn re Annapurnabai, I. L. R. 1 Bom. 630. 

The provisions of this section are wider than those of ss. 415 and 416 of Act X of 1872, upon 
which the decision in case of In re Annapurnabdai, I. L. R. 1 Bom. 630, was based, and they enable 
the Magistrate to inquire into the ownership of property seized by the Police and deliver it to the 
person ae to it instead of to the person from whom it is taken.—Emp. v. Joti Rajnak, I. L. R. 

Om. « e 


As to the manner in which a proclamation may be issued, see s. 87, supra, and sec Emp. v. 
Nilambar Babu, 1. Ll. R. 2 All. 276. The Magistrate is bound to summon the witnesses named by any 
claimant and to take due steps for securing their attendance.—Sookhan Sahoo v. The Government 
of Benyal, 18 W.R. Cr. 5. 

Under this section, a confession as to the ownership of property which might be inadmissible to 
be used to establish an offence would apparently be admissible as an admission, under s. 18 of the 
Evidence Act, against the person who made it in his character of one setting up an interest in pro- 
porly the object of litigation or judicial inquiry and disposal. See Emp. v. Tribhovan Manekchand, 

. L. R. 9 Bom. 131.—see p. 134, per Wrst, J.: ‘‘ Where there has been a trial and an order by the 
trying Court undgr s. 517 of the Criminal Procedure Code, that concludes the immediate right to 
possession. Where, as in this case, an order has to be made under s. 523, the Magistrate may in the 
inquiry proceed on such evidence as is available, and make an order for handing property to the 
person he thinks entitled. This does not conclude the right of any person. The real owner may 
proceed against the holder of the articles or for damages as for conversion.”—Jb. See Bullock v. 
Dunlop, L. R. 2 Ex. Div. 43; Dover v. Chill, L. R. 1 Ex. Div. 172. 


Property seized by the Police as stolen property and ordered by the Magistrate to be forwarded 
to head-quarters is to remain in the custody of the Police until the Magistrate makes an order for 
the issue of a proclamation under s. 416 (corresponding with this section), when it should be trans- 
ferred to the Nazir. If it is of great value, and consists of bullion, coin or jewels, it should be made 
over to the treasurer.—Smyth, p. ~~ 


524. HE no person within such period establishes his claim to such 
Procedure where no property, and if the person in whose possession such 
claimant appearswithin property was found is unable to show that it was legally 
six months. acquired by him, such property shall be at the disposal 
of the Government, and may be sold under the orders of the Presidency 
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Magistrate, District Magistrate or Subdivisional Magistrate, or of a Magistrate 
of the first class empowered by the Local Government in this behalf. . 

In the case of every order passed under this section, an appeal shall lie to 
the Court to which appeals against sentences of the Court passing such order 
would lie. 


This section corresponds with s. 417 of Act X of 1872, save as to the disposal of the poses 
rere the property has been sold, which is dealt with by the next section. See s. 244 of Act IV o 


The procedure prescribed by this and the preceding sections must be followed before an order 
confiscating property can be made. See Behary Shaha v. Nubby Khan, 9 W. R. Cr. 13. 


In the Punjab, all senior officers at head-quarter stations under the Magistrate of the District, 
who are Magistrates of the first cluss, were, under 8. 417 of Act X of 1872, invested with power to 
sel} suspicious or stolen property.—Punjab Gazelte, 1873, p. 75. And again, Magistrates of the firet 
class were empowered, subject to the general control of the Magistrates of the District, to sell 
suspicious or stolen property.— Punjab Gazette, 1878, Part I, p. 361. 


As to Magistrates empowered in Madras, Bombay, apd Oudh, see Madras Gazette, 1873, p. 717 ; 
Bombay Gazette, 1873, p. 16; Oudh Gazette, 1873, p. 3. 


Where an order is mado by a Magistrate, not duly empowered, for the sale of property under 
this section, and the ordcr is made in good faith, the proceey tee shall not be set aside merely on 
the ground that he was not duly empowered.—Section 529 (h), infra. 


525. If the person entitled to the possession of such property is un- 
known or absent, and the property is subject to speedy 
and natural decay, or the Magistrate to whom its seizure 
is reported is of opinion that its sale would be for the 

benefit of the owner, the Magistrate may at any time direct it to be sold ; and 
the provisions of sections 523 and 524 shall, as nearly as may be practicable, 
apply to the nett procecds of such sale. 


_ An order made under this section by a Magistrate not duly empowered, but made bond fide, 
will not be set aside on the ground merely of his not being duly empowered.—Section 529 (h), infra. 


CHAPTER NLIV. 
Or THE TRANSFER OF CRIMINAL CASES. 


High Court may 48 ; 
transfer case, or itself 526. Whenever it is made to appear to the 
try it. - High Court— 


(a) that a fair and impartial inquiry or trial cannot be had in any Criminal 
Court subordinate thereto, or 

() that some question of law of unusual difficulty is likely to arise, or 

(c) that a view of the place in or near which any offence has been commit- 
ted may be required for the satisfactory inquiry into or trial of the same, or, 

(d) that an order under this section will tend to the general convenience of 
the parties or witnesses, 

66 Or , 

“‘(e) that such an order is expedient for the ends of justice” [Act IIT of 
1884, s. 11], 
it may order— 

(1) that any offence be inquired into or tried by any Court not empowered 
under sections 177 to 184 (both inclusive), but in other respects competent to 
inquire into or try such offence ; 

(2) that any particular criminal case or appeal, or class of such cases or 
appeals, be transferred from a Criminal Court subordinate to its authority to any 
other such Criminal Court of equal or superior jurisdiction ; or 

(3) that any particular criminal gase or appeal be transferred to and tried 
before itself, 
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6¢ or 
(4) that an accused person be committed for trial to itself or to a Court of 
Session.” [Act III of 1884, s. 11.] ; 


When the High Court withdraws for trial before itself any case from any 
Court other than the Court of a Presidency Magistrate, it shall, oxcept as pro~ 
vided in section 267, observe in such trial the same procedure which that Court 
would have observed if the case had not been so withdrawn. 

Every application for the exercise of the power conferred by this section 
shall be made by motion, which shall, except when the applicant is the Advoeate- 
(seneral, be supported by affidavit or affirmation. 

When an accused person makes an application under this section, the High 
Court may direct him to execute a bond, with or without sureties, conditioned 
that he will, if convicted, pay the costs of the prosecutor. 

Every accused person making any such application shall give to the Public 

Prosecutor notice in writing of the application, toge- 
Notice to Public Pro- ther with a copy of the grounds on which it is made ; 


Ssecutor of application . . 
Gndex this seetiga: and no order shall be made on the merits of the appli- 


cation unless at least twenty-four hours have elapsed 
between the giving of such notice and the hearing of the application. 
Nothing in this section shall be deemed to affect any order made under 
section 197. 


Compare s. 64 of Act X of 1872 and s. 147 of Act X of 1875. The former dealt only with trials 
and not appeals, appeals being provided for by s. 29 of the Letters Patent. See Sitayathi v. Queen, 
I, L. R. 6 Mad. 32. 

The third clause as to the manner in which an application shall be made under this section 
follows tho case of Queen v. Zuhiruddin, I. L. R.1 Cal. (F.B.) 219: (S.C.) 25 W. R. Cr. 27. 


Subordinate Courls :—The High Court cannot, it was considered by BirpDWoOD, J., under 8. 526 
any more than under s. 25 of the Civil Procedure Code (Act XIV of 1852), direct the transfer of a 
case which is not properly before a subordinate Court of competent jurisdiction to receive and try 
it.-—Scotlt v. Ricketts, 1. LL. R. 9 Mad. 356, folowing Peary Lall Mozoomadar v. Komal Kishore Dassia, 
I. L. R. 6 Cal. 30. The case of Emp. v. Thakir, I. L. R. 8 Bom. 312, was distinguished. 


Bangalore.—The District Magistrate and the Civil and Sessions Judge of the civil and military 
station of Bangalore are Magistrates subordinate to the High Court at Madras within the meaning 
of this section.—Scott v. Rickelts, 1. L. R. 9 Mad. 356. 

Aden.— Under s. 5 of the ‘ Scheduled Districts Act, XIV of 1874,’ the Local Government cannot, 
by extending an Act which is of necessarily restricted application, make its provisions applicable 
to an entirely new subject-matter, viz., the litigation of a new local area. 

Accordingly where the Government of Bombay issued the following Notification No. 823 of 
1886 :— ‘In exercise of the powers by s. 5 of the Scheduled Districts Act, XIV of 1874, the Governor 
of Bombay in Council is pleased, with the previous sanction of the President in Council, to extend 
to the Island of Perim the whole of Act i of 1864 of the Governor-General in Council, with the 
exception of ss, 2,17 and 23, The Governor in Council is further pleased, in exercise of the powers 
conferred hy s.6 of the ‘‘Scheduled Districts Act, XIV of 1874,” and by any other Enactment, to 
direct that the Resident at Aden shall be Sessions Judge and Court of Session for the Island of 
Perim, and shall exercise the same jurisdiction and powers in respect of the administration of civil 
and criminal justice in the said island and in respect of the trial of persons committed for trial by 
ee ee of Session for offences committed in the said island as are vested in him in Aden by the 
said Act.’ 

Perim.—It was held that the provisions of the Aden Act, IT of 1864, which (as appears from the 

reamble) deals with the litigation of Aden alone, could not be extended to Perim without enlarg- 
ing the subject-matter of the Act, also that the appointment of the Political Resident at Aden as a 
Sessions Judge and Court of Session for the Island of Perim made under cl. (a) of s. 6 of the ‘ Sche- 
duled Districts Act, XIV of 1874,’ was valid and effectual with reference only to the provisions of the 
Criminal Procedure Code, and that that portion of the notification which a eee the exercise by 
the Resident of his powers with reference to Act II of 1864 should be treated as surplusage.—Zmp. 
v. Tekchand, I. L. R. 10 Bom. 274. ; 

A prisoner in that case, charged with having committed murder at Perim, was committed by 
the Magistrate there on the 26th August 1885 for trial before the Political Resident at Aden, by 
whom he was convicted and sentenced to death on the 14th September 1885. On the 25th January 
1886, the High Court of Bombay reversed the conviction and sentence, on the ground that the Court 
of the Resident had no jurisdiction over the Island of Perim, and that the Resident not having 
been appointed a Judge of a Court of Session for that island, was not competent to try the prisoner. 
The High Court ordered a re-trial before a competent Court. On the 10th February 1886, the Gov- 
ernment of Bombay issued the Notification (No. 823) above set forth. On the 11th March 1886, an 
application was made to the High Court of Bombay for the transfer of the case to another Court of 
Session or to the High Court for trial. 
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The High Court held also that Perim is a Sessions Division, and that after the establishment 
under the Code of Criminal Procedure of a Court of Session for the Perim Sessions Division and 
the appointment of the Resident at Aden as Sessions Judge of that Court, the accused stood pro- 
perly committed to a Court of Session. The High Court, therefore, could transfer the case from 
that Court under s. 526 of the Code to any other Court of equal or superior jurisdiction, or to the 
High Court of Bombay. 

JARDINE, J., considered that, after the High Court had annulled the proccedings in the Court 
of the Resident at Aden as without-jurisdiction, the case could not be treated as still pending in his 
Court ; and as there was no Court of Session in existence at the time of the commitment, it neces- 
sarily followed that the caseremained in the Magistrate’s Court. But whether the case was con- 
sidered as pending in the Court of a Magistrate or of a Resident, or of a Sessions Judge, the High 
Court has the power to transfer it, and that under the circumstances the case should be transferred 
to the High Court for trial. 


Hyderabad.—The High Court of Bombay having been vested by notification of the Governor- 
General of India in Council, No. 178 of 23rd September 1874 (see Gazette of India, 1874, p. 483, and 
notes to s. 458, supra), with original and appellate criminal jurisdiction over European British sub- 
jects, being Christians, resident, amongst other poe at Secunderabad, outside the Presidency of 
Pombay, and within the territories of His Hishness the Nizam of Hyderabad, the Cantonment 
Magistrate of Secunderabad in his character of a District Magistrate 1s subordinate to the High 
Court in criminal matters relating to Christian European British subjects in Hyderabad within the 
contemplation of s. 526 of the Code of Criminal Procedure, Act X of 1882, as amended by Act ITI 
of 1884, s. 11, and the High Court possesses, by virtue of the appellate jurisdiction so vested in it, 
the power of transferring a criminal case pending in the Cantonment Magistrate’s Court either 
to itself or to any Criminal Court of equal or superior jurisdiction. 


Sonthal Pergunnahs :—The Court of a Magistrate in the Sonthal Pergunnahs is, as regards the 
trial of a European British subject, subordinate to the High Court, and the High Court has power 
wae er pale to direct the transfer of a casein which such subject is concerned.—Jn re Wilson, 

~L.R. al. 247. 


Transfer :—It is only where there is reason to suppose that a prisoner will not have a fair 
trial, that the High Court will transfer a case from one magisterial officer to another (Queen v. 
Risto Chunder Ghose, 2 W. R. Cr. 58) ; but before the transfer of a case from one Criminal Court to 
another can be made in cases in which the accused objects to the transfer, the prosecution must 
bring forward the very best evidence to prove that a fair trial cannot be had in the district in 
which the case is ordinarily triablee—EHmp. v. Nobogopal Bose, I. L. R. 6 Cal. 491. If there are 
circumstances shown which may reasonably lead the petitioner to believe that the Magistrate has 
to some extent prejudged the case against him and/‘will in consequence be prejudiced against him, 
there ought to be a transfer.—In re Wilson, I. L. R. 18 Cal. 247. 


In the case of Sitapathi v. Queen, I. L. R.6 Mad. 32, the Madras High Court, in con- 
sidering whether it ought to exercise the powers given by s. 29 of the Letters Patent, acted upon 
the following considerations and directed an apps to be transferred for disposal to the High 
Court: ‘The public mind had for several months been in a state of abnormal excitement about 
the convicted prisoner ; the most conflicting views had been entertained as to his conduct and 
character by various officials as was apparent from the reports published from time to time in the 
public journals ; the prisoner was an old servant of Government who had been holding a very 
pore post.” INNEs, Offg. C. J., after setting out these considerations in his judgment, said : 
“The transfer is, we think, likely to lead to the quicting of the public mind and to be conducive to 
the interests of justice in that and other ways.” 


Where it appeared that the only officers in the district of P., otherwise competent to hear 
an appeal from a conviction for theft of property alleged to have belonged to the Road Cess 
Committee of the District, were, by reason of their connection with the Committee, interested in 
the result of the appeal, the High Court directed that the petition of appeal together with 
all papers connected therewith should be forwarded to the Sessions Judge of the 24-Pergunnahs to 
be dealt with as an appeal presented in his own Court.—-In re Dwarkanath Banerjee,6C. L. R. 
279. See Wood v. Corporation of the Town of Calcutta, I. L. R. 7 Cal. 322:9 C. L. R. 193: and 
the cases cited there inargument. The mere circumstance that a trying Magistrate is the master 
of the complainant, does not deprive the Magistrate of his jurisdiction, though it is expedient that 
such a complaint should be referred to another Magistrate.—In re Basapa, 1. L. R. 9 Bom. 172. 


The High Court will not exercise its power of transfer ina case of forgery or perjury, simply 
because the Judge who had tried the case has formed an opinion that the document has been 
forged or the alleged perjury committed (Ex-parte Arunachella Reddi, 5 Mad. H. C. R. 212); but 
when the transfer can be made without risk of any improper interference with the course of justice 
and without much inconvenience to the parties and witnesses, the transfer, itwas said, would be 
proper not only as a fair concession to the accused, but as a means of relieving the Judge from a 
position which he would himself desire to avoid. 


Burma :—The Special Court of British Burma has power to entertain an appeal from a sen- 
tence of death or other sentence passed by the Judicial Commissioner in a case transferred by him 
to his own Court from that of the Sessions Judge under the powers conferred by s. 64 of Act X 
of 1872 and 8. 35 of Act XVII of 1875, the hearing subsequent to the transfer being an exercise of 
original jurisdiction on the part of the Judicial Commissioner.—Emp. v. Tsit Ooe, I. L. R. 4 Cal. 667. 

Act XI of 1889 (Lower Burma Courts Act), s. 16, enacts: ‘‘ With reference to trials by the 
Judicial Commissioner in the exercise of the original criminal] jurisdiction of a Court of Session 
under s. 31 of this Act or of a High Court under s. 526 of the Code of Criminal Procedure, 1882, or 
by the Recorder in exercise of the original jurisdiction of a Court of Session, and to sentences 
Pested on such trials the Special Court shall, for the purposes of the said Code, be deemed a High 

ourt. 
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An application to the High Court under this section must be made before the Court in its 

quarcial capacity, supported by affidavits or information in the usual way. It should not be made 

y letter to the English Department of the High Court.—Reg. v. Zuhiraddin, 1. L. R.1 Cal. (F. B.) 
219: (S. C.) 25 W. R. Cr. 27. See In ve Abdul Sobhan, I. L. R. 8 Cal. 63. 


Act XI of 1879, s. 8 (which corresponds with s. 8 of Act XI of 1872, now repealed), extends 
to all British subjects. European or native, in Native States in alliance with Her Malet the 
law relating to offences and criminal procedure for the time being in British India. The Code 
of Criminal Procedure (Act X of 1882), with amendments introduced by Act III of 1884 and 
Act X of 1886, in thus, by virtue of that section, applicuble to such British subjects, native 
or European. 

In Bombay, the High Court by an order under this section transferred a case of defamation 
from: the Court of the Cantonment Magistrate at Secunderabad to the High Court for trial, on the 
ronan Pe no machinery for atrial by jury existed at Secunderabad.— Emp. v. Kdwards,I. L. R. 

om, 333. 


The following cases decided under s. 147 of Act X of 1875 may be, to some extent, useful as a 
guide in cases coming under this section, it being borne in mind that the provisions of the present 
section are wider than those of the corresponding section in Act X of 1875 :— 

In In re Louis, 15 B. L.R. Apx. 14, the High Court, in quashing a conviction, ordered a fine 
which had been imposed to be refunded ; but in a subsequent case (Queen v. Hadjee Jeehbun Bux, 
I. L. R. 1 Cal. 354), PoNtirex, J., held that the Court had no power under s. 147 of Act X of 
1875 to order a fine to be refunded. 

It is in the discretion of the Court to order, on sufficient primdé facie cause shown, that a 
case be removed without notice to the Crown.—Queen v. Upendronath Doss, I. L. R. 1 Cal. 356. 
From this case it seems that where no specific decision has been given, the High Court, when 
the case has been removed under s. 147, may either try the case de novo or dismiss it, on the 
ground rane the Magistrate has come to no specific finding on which the conviction can be 
sustained. 

In a case transferred to the High Court under s. 147 of Act X of 1875, the Court had no power 
to give costs.—In re Louis, 15 B, L. R. Apx. 14. 

In Malcolm v. Gasper, I. L. R. 2 Cal. 278, where the Magistrate, after hearing the evidence 
for the prosecution under s. 141 of the Penal Code, decided that it did not amount to the offence 
charged, WHITE, J., held, that the case was not one which the Court could transfer under s. 147 
of the High Courts’ Criminal Procedure Act. In a subsequent case, MACPHERSON, J., ruled 
that the powers of interference given to the High Court by s. 147 were not intended to be exercised 
in the case of an acquittal by a Magistrate, but only in the case of convictions or other orders 
wuereey a defendant was aggrieved or injured. The section ea ecu the transfer of a case 
before disposal.— Corporation of Calcutta v. Bheecunram Napit, I. L. R. 2 Cal. 290. 

It is incumbont upon the Police Magistrates and all other Criminal Courts from which cases 
might be transferred to take notes of the evidence, so that in the event of the case being transfer- 
ed, the Court might have before it the substance of the proceedings before the Magistrate.—Per 
PHEAR, J., In re Louis, 15 B. L. R. Apx. 14. 

In the case of Queen v. Hadjee Jeebun Bux, I. L. R. 1 Cal. 354, the Court decided whether the 
en tae be transferred under s. 147 on the notes of the evidence taken by the Magistrate at 
the trial. 

Section 147 of Act X of 1875 was held to refer to a eriminel proce ue: and not to a matter of 
a quasi-civil character.— Reg. v. Ramdas Samaldas, 12 Bom. H. C. R. 217. 

The power of the High Court to issue a writ of certiorari, it was held, was not taken away by 
s. 147 of the High Courts’ Criminal Procedure Act.—Jbid. 
oB 7 : de extraordinary criminal jurisdiction of the High Court, see Queen v. Ameer Khan, 

Where a Magistrate has not declined jurisdiction, but after hearing the evidence for the pro- 
secution decided that it did not amount to the offence charged, the High Court, assuming that an 
error of law has been committed, has no power to issue a mandamus to the Magistrate to commit 
the defendant.—Malcolm v. Gasper, I. L. R. 2 Cal. 278. 


The construction of s. 29 of the Letters Patent is, that the High Court has power, if in its 
discretion it thinks right to exercise it, to transfer the investigation or trial of any criminal offence 
committed in Calentta to a Mofussil Court, which is otherwise competent to try it, or to direct the 
trial by the High Court of an offence committed in the Mofussil. ‘Competent to investigate it’ 
does not include competency as regards local jurisdiction, but only competency with regard to the 
one an the nature of the offence, and the punishment.—Queen v» Nabadwip Goswami, 1 B. L. R. 

. Cr, 15. 


The following rule is in force in Bombay :— 

““In cases (not being appa) transferred to the High Court for trial under s. 29 of the Letters 
Patent, or under s. 64 of the Criminal Procedure Code, 1872, the jurisdiction shall be exercised b 
one or more Judges as the Chief Justice shall direct. One of the Judges of the High Court shall, 
in communication with the Collector of Bombay, or such other officer as the Local Government 
may appoint, prepare the list of assessors contemplated by s. 400 of the said Code and determine 
upon objections made under s. 402 of the same to the said list. A copy of the revised list shall be 
signed by the Judge and the Collector, or such other officer as aforesaid, and sent to and recorded 
by the Clerk of the Crown. The precept contemplated by s. 407 of the said Code shall be sent 
to a. Sheriff, who shall thereupon summon the persons specified thereon.”—Bombay Gazette, 1874, 
D- e 

As to practice and rules in nga see judgment of FIELD and NoRRIS, JJ., in the case of 
Charoo Chunder Mullick, I, L. R. 9 Cal, 397, 

See 8. 267, supra. 
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‘“9526A. If, in any criminal case or appeal, before the commencement 
of the hearing, the Public Prosecutor, the complainant 
on 2P- or the accused notifies to the Court before which the 

pascavava Under section ‘ : ai . 
526. case or appeal is pending his intention to make an ap- 
‘plication under section 526 in respect of the case, the 
‘ourt shall exercise the powers of postponement or adjournment given by sec- 
tion 344 in such a manner as will afford a reasonable time for the application 
being made and an order being obtained thereon, before the accused is called on 
for his defence, or, in the case of an appeal, before the hearing of the appeal.” 

[Act III of 1884, s. 12.] 

The words ‘‘ shall exercise the powers of postponement or adjournment” are obligatory, and a 


refusal to grant an application under the section is illegal.—Hmp. v. Gayitri Prosunno Ghosal, 
I. L. R. 15 Cal. 455. 


527. The Governor-General in Council may, by notification in the 
Gazette of India, direct the transfer of any particular 
Power of Governor- criminal case or appeal from one High Court to another 


General in Council to ° { , . {oot 1 ° 
fon ater cuiniaal ‘caged High Court, or from any Criminal Court subordinate 


and appeals. to one High Court to any other Criminal Court of equal 
or superior jurisdiction subordinate to another High 
Court, whenever it appears to him that such transfer will promote the ends of 
justice or tend to the general convenience of parties or witnesses. 
The Court to which such case or appeal is transferred shall deal with the 
samo as if it had been originally instituted in, or presented to, such Court. 


For the purposes of this section the Court of the Recorder of Rangoon shall be deemed & 
High Court.—Act XI of 1889, s. 48. 


528. Any District Magistrate or Subdivisional Magistrate may with- 
draw any case from, or recall any case which he has 
District or Subdivi- made over to, any Magistrate subordinate to him, and 


sional Magistrate may eee Ss , } ° Ww 1s 
withdraw or refer My inquire into or try such case himself, or refer it 


eases. for inquiry or trial to any other such Magistrate com- 
petent to inquire into or try the same. 
The Local Government may authorize the District 
Power to authorize NMaciatrated cack na. Maiictmies hard; 
withdraw classes of nate to him either such classes of cases as he thinks 
corre proper, or particular classes of cases. 
“A Magistrate making an order under this section shall record in writing 
his reason for making the same.” [Act IIT of 1884, s. 13.] 


As to transfer of cases by Magistrates, see s. 192, supra. 


Where a case has once been made over by a Magistrate to a Deputy Magistrate for trial, the 
Magistrate has no jurisdiction to do anything more in the matter so long as the transfer to the 
Deputy Magistrate Is in existence. The Magistrate may withdraw the case under this section from 
the file of the Deputy Mapistrate.--- Queen v. Belilios, 12 W. R. Cr. 53: (S. C.) 8B. L. R. Apx. 151: 
see Queen v. Grish Chunder (Ghose, 7 B. L. R. 513. 

In tho case of In the matter of Naba Kumar Bannerjee, 5 B. L. R. Apx. 45: (8. C.) 14 W. R. 
Cr. 12, a Magistrate having made over a case for trial tothe Deputy Mavistrate, the latter, after 
hearing the evidence for the prosecution, recorded his opinion that the discrepancies were so glar- 
ing that it was impossible to sustain the charge against the accused. The Magistrate thereupon 
removed the case from the file of the Deputy Magistrate, but the High Court interfered and 
ordered it to be restored. 


When a case under trial is removed under this section, the whole proceedings must commence 
de noro.— Queen v. Khan Mahomed, 24 W. R. Cr. 53. 


Magistrates of Districts should exorcise the powers conferred on them only when it is abso- 
lutely neccessary for the interests of justice that they should do so, and when one of the parties to 
a case applies to have it withdrawn from the Magistrate inquiring into or trying it and referred to 
another Magistrate, the Mavistrate of the District should give the other party notice of such appli- 
cation and an opportunity of showing cause why such application should not be grantcd.— Jn re 
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ree a en R. 3 All. 749 : see also Yeacotia Shekdur v. Ameer Majee, 10 CO. L. R. 230: (S. C.) 


The prevewne of this section are wide enough to empower a District Magistrate to withdraw 
a case falling under s, 107, supra.—In re Dinendro Nath Shanial, I. L. R. 8 Cal, 851. 


, A Magistrate who is subordinate to a Subdivisional Magistrate is also subordinate to the Dis 
Ba Magistrate within the meaning of the section.—Zhaman Chetti v. Alagiri Chetti, I. L. R. 14 


Magistrates of Districts in the Punjab have been invested with power to withdraw classes of 
cases from the Magistrates subordinate to them.—Punjab Gazette, 1873, p. 75. 


In Burma, all Magistrates of Districts are authorized to withdraw from the Magistrates 
respectively subordinate to thom, whether in charge of divisions of districts or not, such classes 
of cases as they think proper.-—Burmu (azette, 1873, Part IL, p. 5. 


__All Magistrates of Districts in the North-Western Provinces are invested with authority to 
withdraw from the Magistrates, subordinato to them, whether in charge of divisions of districts or 
not, such classes of cases as they may think proper.—-N.-P. W. Gazette, 1873, p. 3. 


In Bengal, all Magi-trates of Districts wero authorized to withdraw from any of their subordi- 
pps Tee rate Suen classes of cases as they might think proper so to withdraw. —Calcutta Gazette, 
, Part I, p. 67. 


Tf any Magistrate not empowered in that behalf oreoneoue but bond fide, withdraws a case 
and tries it himself under this section, his procoedings shall not be set aside merely on the ground 
of his not being so empowered.—S, 529 (i), infra. 


CHAPTER XLV. 


Or IrRreEGuLAR PROCEEDINGS. 


Where a trial improperly originated has properly resulted in a conviction, the High Court has 
power to set aside the conviction without reference to the Local Government.—In re Nobin Chandra 
Banikya, 1. L. R. 8 Cal. 560, per MACLEAN, J. See noto tos. 339, supra. 


Irregularities which do 029. If any Magistrate not empowered by law 
not vitiate proceedings. to do any of the following things, namely :— 

(a) to issue a search-warrant, under section 98 ; 

(>) to order, under section 155, the Police to investigate an offence ; 

(c) to hold an inquest under section 176 ; 

(d) to issue process, under section 186, for the apprehension of a person 
within the local limits of his jurisdiction who has committed an offence outside 
such limits ; 

(¢) to take cognizance of an offence under section 191, clause (a) or 
clause (/) ; 

(f) to transfer a case under section 192 ; 

(q) to tender a pardon under section 337 or section 338 ; 

(4) to sell property under section 524 or section 525 5 or 

(¢) to withdraw a case and try it himself under section 528 ; 
erroneously in good faith does that thing, his proceedings shall not be set aside 
mercly on the ground of his not being so empowered. 


This section corresponds with s. 32 of Act X of 1872. 

Under s. 34, cl. 9, of that Act, an order selling property under the section corresponding with 
ss. 524 and 525 of this Act was void, if the Magistrate were not duly empowered in that behalf, 
Now, under cl. (A) of this section, such an erder is not void by reason merely of the Magistrate 
not being duly empowered, provided he acts in good faith. 

Clause (g) as to tender of pardon is new. See In re Nobin Chandra Banikya, I. L. R. 8 Cal. 560. 


Schedules ITI and IV uive the ordinary powers of Magistrates and the additional powers with 
which they may be invested. 
530. If any Magistrate, not being empowered 


law in this behalf, does any of the following things, 
namely :— 
(a) attaches and sells property under section 88 ; 
(b) issues a search-warrant for a letter in the Post Office or a telegram in 
the Telegraph Department ; 
(c) demands sccurity to keep the peace ; 
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(d) demands security for good behaviour ; 

(e) discharges a person lawfully bound to be of good behaviour ; 

(7) cancels a bond to keep the peace ; 

(7) makes an order under section 133 as to a local nuisance ; 

(kh) prohibits under section 143 the repetition or continuance of a public 


nuisance ; 
(2) issues an order under section 144 ; 
(j) makes an order under Chapter XII ; 
(&) takes cognizance under section 191, clause (¢), of an offence ; 
(J) passes a sentence under section 349, on proceedings recorded by another 


Magistrate ; 
(m) calls under section 435, for proceedings ; 
(n) makes an order for maintenance ; 
(o) revises under section 515, an order passed under section 514 ; 
(p) tries an offender ; 
(yg) tries an offender summarily ; or 
(r) decides an appeal ; 
his proceedings shall be void. 

A prisoner was committed to the Court of Session for trial in December 1872, and the record 
was sent to the Deputy Commissioner under Act X of 1872, which came into force on the Ist of 
January 1873; the Deputy Commissioner was no longer a Court of Session, but received powers 
under s. 36 to try asa Magistrate classes of cases which formerly he would have tried as a Court 
of Session. The Deputy Commissioner took up the case afresh asa Magistrate of the District. 
It was held that this was illegal, and that he was bound to have sent the commitment on to the 
proper Court, and had no power, a trial being in progress, to commence a new inquiry in the same 
matter against the prisoner.—The Queen v. Poorun, 5 All. 219. 

In the case of an offence tried by a Court without jurisdiction, the order of a Magistrate being 
void under this section, the offender, if ngs beep is liable to be re-tried under s. 403, and it is not 
necessary for the High Court to upsct the acquittal before the re-trial can be had.—KHmp. v. 
Husein Gaibu, I. L. R. 8 Bom. 307. See Emp. v. Gundya, 1. L. R. 13 Bom. 502. 86 where a com- 
mitment was made without jurisdiction, the Calcutta High Court treated the commitment as void 
and considered it to be unnecossary that a reference should be made to have it set aside.—Emp. 
v. Alim Mundle, 11 C. L. R. 55. See Queen v. Unnath Bundhoo Banerjee, 21 W. R. Cr. 37. 

Splitting Offences.—Where, on the facts found by a Magistrate, an offence is established which 
he cannot try summarily, he is not competent to convict for an offence made up of some only of those 
facts in order to give himself jurisdiction.—In re Chunder Seekur Sookul, 1 C. L. R. 434: Emp. v. 
Abdul Karim, I. L. R. 4 Cal. 18: (S. C.) In re Abdul Kadir, 3 C. L. R. 44. See Emp. v. Gundyea, 
I, L. R. 138 Bom. 502. 

As to powers of Magistrate, see Scheds. ITI and IV, post. 


531. No finding, sentence or order of any Criminal Court shall be 
Proceedings in wrong set aside merely on the ground th¥t the inquiry, trial or 
place. other proceeding in the eourse of which it was arrived 
at or passed took place in a wrong Sessions Division, Kis trict, Subdivision, or 
other local area, unless it appears that such error occasioned a: failure of justice. 


The section will now meet the difficulty which was felt in the case of Pizan Ayah, 13 B. L. R. 
Apx. 4: (S. C.) 21 W. R. Cr. 66, where it was held that s. 70 of Act X of 1872 did not apply where 
there was an error of jurisdiction from a case being tried in a wrong province. It refers only to 
districts, divisions, sub-divisions, and local areas governed by this Code,—IJn re Ritchitranund Dass, 
I, L. R. 16 Cal. 667, and not to the Tributary Mehals like Kheonjur.—Jbid, or Moharbunj, to which 
the Code does not apply. —Zmp. v. Keshab Mohajan, I. L. R. 8 Cal. 985. 


The High Court declined to interfere, under s. 70 of Act X of 1872, with an order in a case under 
s, 530 of that Act, in which the objection as to jurisdiction was not seriously taken in the Court 
below, and in which the petitioner failed in his application to the High Court to show that he had 
been in any way prejudiced.—Sonatun Dass v. Gooroo Churn Dewan, 21 W. R. Cr. 88. 


An order of a Magistrate committing a case to the Court of Session is an order of a Oriminal 
Court within the moaning of this section. If such an order, contrary to the requirements of s. 177, 
supra, directs the commitment to be made to the Court of Session which has no territorial jurisdic- 
tion, it is not to be set aside, unless it appears that the error occasioned a failure of justice.—Hmp. 
v. Thaku, I. L. R. 8 Bom. 312: Emp. v. Ingle, I. L. R. 16 Bom. 200. In the case of Emp. v. Alim 
Mundle, 11 C. L. R. 55, a Magistrate who had no jurisdiction made a commitment and the commit- 
ment was held to be void. See Queen v. Unnath Bundhoo Banerjee, 21 W. R. Cr. 37. See Emp. v. 
Keshub Mohajan, 1. L. R. 8 Cal. (F. B.), 985: Act XXI of 1879, 8. 9, and Bapu Daedi v. Queen, I. ~ 
R. 5 Mad. 23. Sees, 54, supra. 
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032. If any Magistrate or other authority purporting to exercise powers 
When irregular com. ‘uly conferred, which were not so conferred, commits 
mitments may be vali- an accused person for trial before a Court of Session or 
dated. High Court, the Court to which the commitment is made 
may, after perusal of the proceedings, accept the commitment if it considers 
that the accused has not been injured thereby, unless, during the inquiry and 
before the order of commitment, objection was made on behalf either of the 
accused or of the prosecution to the jurisdiction of such Magistrate or other 
authority. 
If such Court considers that the accused was injured, or if such objection 
was so made, it shall quash the commitment and direct a fresh inquiry by a 
competent Magistrate. 


_, Lhe High Court will not quash a commitment on the ground of want of jurisdiction, unless a 
failure of justice would be caused by proceeding with the trial.—Emp. v. Ingle, I. L. R. 16 Bom. 200. 

_ Acommitment once made under s. 214 or 215 by a competent Magistrate can be quashed by the 
High Court only, and only on a point of law (s. 215, supra). As to what Magistrates are competent 
to commit, see 8. 206, supra. 


Section 33, the corresponding section of Act X of 1872, it was held, contemplated the contingency 
of a case, which had been inquired into at the proper place, as indicated by s. 63 of that Act, ing 
committed to the proper Court of Session by a particular Magistrate not duly empowered by law to 
make such commitment, and not of a case which had been inquired into a district in which it was 
not committed, being committed to the proper Court of Session, as indicated by that section, by a 
parca Magistrate duly empowered by law to make such a commitment. Consequently, where a 

lagistrate inquires into and commits for trial an offence which has not been committed in his 
district, and the Court of Session for that district accepts such commitment, because the prisoner 
has not been prejudiced thereby, and tries him for such offence, the proceedings are illegal ab 
mitio.—-Emp. v. Jagan Nath, 1. L. R. 3 All. 258, See Emp. v. Alim Mundle, 11 C. L. R. 55. See 
also Emp. v. Mangal Tekchand, I. L. R. 10 Bom. 274. 


_In the case of Emp. v. Morton, I. L. R. 9 Bom. 288, after a magisterial inquiry, a European 
British subject who was a public servant within tho meaning of s, 197, supra, was committed for trial 
to the High Court of Bombay by the Judicial Superintendent of Railways in the Nizam’s territories, 
without any previous sanction as required by that section. It was held by a Full Bench that the 
provisions of the Code of Criminal Procedure applied to the Courts of the Judicial Superintendent 
of Railways in the Nizam’s dominions held at Secunderabad, that the proceedings were irregular 
and without jurisdiction, and that a sanction subsequently obtained was of no effect, but that the 
J udge presiding at the Criminal Sessions of the High Court had power, in his discretion, to accept the 
commitment and to proceed with the trial of the prisoner. The Punjab Court, however, has refused 
to follow the Bombay Court.—Shamall Khan, Punj. Rec., 1890, p. 33. See note to s. 458, supra. 


Where a commitment was made by aSessions Judge under s. 472 of Act X of 1872 in‘a casein which 
he had no power to make such commitment, the High Court set it aside as made without jurisdiction, 
— Queen v. Unnath Bundhoo Banerjee, 21 W. R. Cr. 37. See Hmp. v. Alim Mundle, 11 C. L. R. 55. 

Where a Magistrate, on perusal of the depositions, committed a person charged with perjury in 
a trial without examining the witnesses for the prosecution, the commitment was held to be bad on 
the ground of prejudice to the accused.— Queen v. Chinna Vedagiri Cheiti, I. L. R. 4 Mad. 227. 

In In re Khamir, 1. L. R. 7 Cal. 662: (S. C). 10 C. L. R. 8, the High Court, on appeal, refused to 
set aside a conviction on an improper commitment on the ground that there had not been any actual 
failure of justice, though there had been grave irregularities which, if brought to the notice of the 
High Court before the trial, would have justified the commitment being quashed. See Jn re Sagam- 
bar, 12 C. L. R. 120. 

Under s. 5o0f the ‘Scheduled Districts Act, XIV of 1874,’ the Local Government cannot, by 
extending an Act which is of necessarily restricted application, make its provisions applicable to an 
entirely new subject-matter, viz., the litigation of a pew local area. 

Accordingly where the Government of Bombay issned the following Notification No. 823 of 
1886 :— ‘In exercise of the powers conferred by s. 5 of the ‘‘ Scheduled Districts Act, XIV of 1874,” 
the Governor of Bombay in Council is pleased, with the previous sanction of the President in Coun- 
cil, to extend to the Island of Perim the whole of Act II of 1864 of the Governor-General in Council 
with the exception of ss. 2, 17, and 23. The Governor in Council is further pleased, in exercise of 
the powers conferred by s. 6 of the ‘‘ Scheduled Districts Act, XIV of 1874,” and by any other 
Enactment, to direct that the Resident at Aden shall be Sessions Judge and Court of Session for 
the Island of Perim, and shall exercise the same jurisdiction and powers in respect of the adminis- 
tration of civil and criminal justice in the said island, and in respect of the trial of persons commit- 
ted for trial by the Court of Session for offences committed in the said island as are vested in him 
in Aden by the said Act.’ 

It was held, that the provisions of the Aden Act, II of 1864, which (as appears from the pre- 
amble) deals with the litigation of Aden alone, could not be extended to Perim without enlarging the 
subject-matter of the Act, and als» that the Bppomenent of the Political Resident at Aden as a Ses- 
sions Judge and Court of Session for the Island of Perim, made under cl. (a) of 6 of the ‘ Scheduled 
Districts Act, XIV of 1874,’ was valid and effectual with reference only to the provisions of the 
Criminal Procedure Code, and that that portion of the notification,which rogulates the exercise by 
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tho Resident of his powers with reference to Act II of 1864 should be troated as surplusage.— mp. 
v. Mangal Tekchand, I. L. R. 10 Bom. 274 

In that case a prisoner, charged with having committed murder at Perim, was committed by the 
Magistrate there on the 26th August 1885 for trial before the Political Resident at Aden, by whom 
he was convicted and sentenced to death on the 14th September 1895. On the 25th January 1886, the 
High Court of Bombay reversed the conviction and sentence, on the ground that the Court of the 
Resident had no jurisdiction over the Island of Perim, and that the Resident not having been ap- 

inted a Judge of a Court of Session for that island, was not competent to try the prisoner. The 
igh Court ordered a re-trial before a competent Court. On the 10th February 1886, the Govern- 
ment of Bombay issued a Notification (No. 823) above set forth. On the 11th March 1886, an appli- 
cation was made to the High Court of Bombay for the transfer of the case to another Court of 
Session or to the High Court for trial. 

The High Court held that Perim is a Sessions Division, and that after the establishment under 
the Code of Criminal Procedure of a Court of Session for the Perim Sessions Division and the 
appointment of the Resident at Aden as Sessions Judge of that Court, the accused stood properly 
committed to a Court of Session. The High Court, therefore, could transfer the case from that 
Court, under s. 526 of the Code, to any other Court of equal or superior jurisdiction or to the High 
Court of Bombay. 

JARDINE, J., was of opinion that, after the High Court had annulled the proceedings in the 
Court of the Resident at Aden as without jurisdiction, the case could not be treated as still pending 
in his Court ; as there was no Court of Session in existence at the time of the commitment, 1t neces- 
sarily followed that the case remained in the Magistrate’s Court. But whether the case was con- 
sidered as pending in the Court of a Magistrate or of u Resident, or of a Sessions Judge, the High 
Court has the power to transfer it, and that under the circumstances the case should be transferred 
to the High Court for trial._—Hmp. v. Mangal Tekchand, 1, L. R. 10 Bom. 274.” 


533. If any Court before which a confession or other statement of an 
Non-compliance with accused person recorded under section 164 or section 
provisions of section 164 364 is tendered in evidence finds that the provisions of 
Or ees such section have not been fully complied with by the 
Magistrate recording the statement, it shall take evidence that such person duly 
made the statement recorded ; and, notwithstanding anything contained in the 
Indian Evidence Act, section 91, such statement shall be admitted if the error 
has not injured the accused as to his defence on the merits. 


This section makes an important alteration in the law as laid down in the former Code. Under 
that Code, the power to remedy defects in procedure in recording statements or confessions was 
confined to the Sessions Court, and did not enable that Court to take the evidence of the Magis- 
trate that the accused duly made the statement or confession recorded, except in cases where such 
statement or confession had been made in the course of a preliminary inquiry. See Rey. v. Bai 
Ratan, 10 Bom. H.C. R. 166: Reg. v. Amrita Govinda, 10 Bom. H. C. R. 497: Emp. v. Munnoo, 
Panioli, 4 C. L. R. 187: (S. ©.) nom. Emp. v. Tamoolee, I. L. R. 4 Cal. 696 : Queen v. Chunder Bhut- 
tacharjee 24 W. R. Cr. 42: Emp. v. Daji Narsu, I. L. R. 6 Bom. 288. See Reg. v. Shivya, I. L. R. 1 
Bom. 219. By this section any Court, before which a confession or other statement recorded under s. 
164 or 364 is tendered in evidence, is empowered to take evidenco that such statement was duly made ; 
bnt apparently the evidence is only to be directed to the fact that the ‘‘ statement recorded ” was 
duly made, although not recorded in exact conformity with law.—-See Buta, Punj. Rec., 1887, p. 139. 

In a recent case in Madras, PARKER, J., expressed an opinion that the provisions of s. 164 are 
imperative, and 8. 533 will not render a confession admissible in evidence where no attempt has been 
made to conform to the provisions of the former section.—£mp. v. Viran, I. L. R. 9 Mad. 224. 
Thore the Deputy Magistrate of Malabar, purporting to act under the provisions of the Mapilla 
Act (Madras Act XX of 1859), recorded a statement in the nature of a confession made by V, who 
was under arrest on suspicion of being concerned in a Mapilla outrage. This statement, which was 
made in Malayalam, was recorded in English in the form of a narrative, and was signed by the 
Magistrate only. 

‘he same Magistrate shortly afterwards, purporting to act under the Code of Criminal Proce- 
dure, before any evidence was recorded against V, examincd him as to this statement, which was read 
over and translated to him. In answer to questions, V admitted that he had made it voluntarily. 

This examination was recorded according to the provisions of s. 364 of the Code of Criminal 
Procedure. After other evidence was recorded, V retracted his statement. He was committed to 
the Sessions, tried and convicted mainly on his own recorded statement and examination. 

The Deputy Magistrate was examined as a witness, and stated that the statement recorded by 
him was made by V, and was correctly recorded and was made voluntarily. 

It was held, that the record of the statement made by V to the Deputy Magistrate was not 
admissible in evidence against V. 

PARKER, J., was of opinion that if the confessional statement of V was recorded by the Magistrate 
in his executive capacity, it was receivable in evidence under s. 80 of the Evidence Act, and further, 
that the action of the Magistrate in examining V as to his confessional statement before there was 
any legal evidence on the record against him was illegal, and, therefore, the record of such exam- 
ination could not be used in evidence against V, and therefore, inasmuch as the record of the state- 
ment of V was not admissible, secondary evidence thereof could not be given. 

So in Calcutta it was held that the provisions of s. 164 and 364 are imperative as to the language 
in which a confession is to be recorded and that section 533 does not contemplate or provide for any 
non-compliauce with the law in that respect. —Jai Narayan v. Emp., 1. L. BR, 17 Cal, 862, p. 330. 
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In the case of Vilmadhub Mitter, I. L. R. 15 Cal. 595, the Full Bench expressed a doubt whether 
the provisions of s. 164 read with s. 364 would be complied with where the answers made by an 
a@ccused to a yy ear in one language are taken down in another, unless it could be shown to be 
impracticable to have taken down the answers in the language in which they were given and whether 
the defect could be cured by s. 533. Ina. later case MACPHERSON and HILL JJ., held that if it were 
impracticable to record a confession in the language in which it was made, the impracticability should 
be shown by the prosecution. —Jai Narayan, I. L. R. 17 Cal. 862: But in another case—Lalchand v. 
Emp. 1.L. RB. 18 Gal. 549, PRINSEP and BEVERLEY, JJ., were of opinion that where a confession 
was recorded in another language it might be presumed that the law had been complied with, and that 
it had been impracticable to record the oonfession in the same language as that in which it was made. 


Section 164 applies to any statement or confession made to a Magistrate, not being a Police- 
officer, in the course of an investigation under Chapter XIV, or at any time afterwards before 
the commencement of the inquiry or trial. 


_ Section 364 applies to any examination of an accused person by any Magistrate other than a 
High Court established by Royal Charter, or the Chief Court of the Punjab. 


It was held, that evidence taken under the last clause of s. 346 of Act X of 1872 (s. 364 of the 
ae Code) ouzht to be by the committing Magistrate.—Noshai Mistri v. Emp., I. L. R. 5 Cal. 
58:(S. 0.)6C. L. R. 353, per WHITE and MacLean, JJ. This is not so now. 


534. An omission to ask any person whether he is an European British 
Omission to ask ques. subject in a case to which the second clause of section 


tion prescribed by sec- 454 applies shall not affect the validity of any proceed- 
tion 454, clause 2. ino 
a? 


See notes to s. 454, sapra. 


535. No findin 


g or sentence pronounced or passed shall be deemed. in- 

valid merely on the ground that no charge was framed, 
unless, in the opinion of the Court of Appeal or Revision, 
a failure of justice has been occasioned thereby. 

If the Court of Appeal or Revision thinks that a failure of justice has been 
occasioned by an omission to frame a charge, it shall order that a charge shall be 
framed, and that the trial be recommenced from the point immediately after the 
framing of the charge. 


As to the meaning of the word ‘charge,’ see note to s. 226, supra. 


Section 232, supra, provides :—“If any Appellate Court, or the High Court in the exercise of its 
power of revision or of its powers ander Chap. X XVII, is of opinion that any person convicted of 
an offence was misled in his defence by the absence of a charge or by an error in the charge, it shall 
direct a new trial to be had upon a charge framed in whatever manner it thinks fit. 

“Tf the Court is of opinion that the facts of the case are such that no valid charge could be 
preferred against the accused in respect of the facts proved, it shall quash the conviction. 


Lliustration. 


‘© A is convicted of an offence under section 196 of the Indian Penal Code, upon a charge which 
omits to state that he knew the evidence which he corruptly used or attempted to use as true or 
enuine was false or fabricated. If the Court thinks it probable that A had such knowledge, and 
e was misled in his defence by the omission from the charge of the statement that he had it, it 
shall direct a new trial upon an amendcd charge; but if it appoars probable from tho proceedings 
that A had no such knowledge, it shall quash the conviction.” 


eal “GS Aiae Jae 536. If an offence triable with the aid of asses- 
bea. Anigbieg. wien ~s0re 1s: trled by a jury, the trial shall not on that 
assessors. ground only be invalid. 
If an offence triable by a jury is tried with the aid of 
Trial with assessors assessors, the trial shall not on that ground only be in- 
of Offence triable by valid, unless the objection is taken before the Court 
jury. . . 
records its finding. 


In a case where the accused in a trial by jury were convicted of an offence triable with the aid 
of assessors, MACLEAN, J., expressed an opinion that an accused person, who would have been en- 
titled to an appeal on the facts, if the case had been tried with assessors, was not debarred from 
ey ment ely by the fact that the trial by jury was not invalid.—HZmp. v. Mohim Chunder Rai, 

s ‘7 » Ya e } » 
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In the case of Bhootnath Dey, 4 0. L. R. 405, in a trial by jury before a Court of Sessions upon 
charges, some of which were triable by a jury and some with the aid of assessors, the jury by a major- 
ity of four to one returned a verdict of ‘not guilty’ on all the charges. The Judge disagreed with 
the jury, and directed that the accnsed should be kept in custody pending a reference to the High 
Court. Subsequently, the Judge called upon the pleaders of the accused to show cause why the ac- 
eused should not be punished, the trial being treated as having been held with tbe aid of assessors. 
No cause having been shown, the Judge recorded his judgment, treating the trial as a trial with 
the aid of assessors, and concurring with the juror constituting the minority, he sentenced them to 
various periods of imprisonment. It was held, that the Judge was not competent to treat the trial 
as o trial with the aid of assessors and to act as he had done. 

See Chap. X XIII. 


537. Subject to the provisions hereinbefore con- 
Finding or sentence tained, no finding, sentence or order passed by a Court 
when reversible by rea- fet hee 
sonofomissionincharge Of competent jurisdiction shall be reversed or altered 
or other proceeding. under Chapter XXVII or on appeal or revision on 
account— 
of any error, omission or irregularity in the complaint, summons, warrant, 
charge, judgment or other proceedings before or during trial or in any inquiry 
or other proceeding under this Code, or 
of the want of any sanction required by section 195, or 
of the omission to revise any list of jurors or assessors in accordance with 
section 324, or 
of any misdirection in any charge to a jury ; unless such error, omission, 
irregularity, want or misdirection has occasioned a failure of justice. 


Upper Burma :—In Upper Burma (excepting the Shan States) notwithstanding anything in the 
Code, a finding, sentence or order shall not be reversed or altered on appeal or revision on account 
of any irregularity of procedure unless it has occasioned a failure of justice.—Reg. V. of 1892, 
Sched. (XV.) 


Sonthal Pergunnahs :—See Reg. V of 1893, s. 4 (V). 
As to what is a Court of competent jurisdiction see, Amp. v. Krishna Bhat, I. L. R. 10 Bom. 320. 


Failure of Justice. —As to what constitutes a failure of justice, reference may be made to the 
remarks of West, J., in the case of Reg. v. Deva Dayal, 11 Bom. H. C. BR. 237, p. 238, in discussing 
the meaning of the word ‘prejudiced’ in s. 346 0f Act X of 1872. ‘We are of opinion,” he said, 
**that the meaning of the word ‘prejudiced’ in this section is unfairly atfected as to his defence on 
the merits. The intention of the whole paragraph in which the word occurs is to remedy defects of a 
formal character which may have arisen from inadvertence or neglect on the part of the Magistrate, 
and which defects the law and the Legislature think ought not to be made the means of culprits 
escaping the a penalties of his crime.” As to what may amount to prejudice, see mp. v. 
Anant Ram, 1. L. R. 4 All. 203: Emp. v. Niaz Ali, I. Lb. R.5 All. 17: Hinp. v. Ramji Sajaburao, 
1, L. R. 10 Bom. 124. 


The mere circumstance that a trying Magistrate is the master of the complainant does not deprive 
the Magistrate of his jurisdiction, though it is expedient that the complaint should be referred 
to another Macistrate.—In re Basapa, I. L. R. 9 Bom. 172: see Wood v. Corporation of the Town of 
Caleutia, I. L. R. 7 Cal. 822: Dimes v. Proprietors of the Grand Junction Canal, 3 H.L. Cas., p. 793. 


Where the defence has been heard by a Court sitting with assessors, it is an irregularity for 
the Court to acquit without having asked the opinion of the assessors. In such a case, however, the 
High Court refused to interfere.—In re Narain Das, I. L. BR. 1 All. 610. 

Where a prisoner was represented in the Court of Session by a pleader who had an opportunity 
to object to the admissibility of his statement and did not, the High Court held, that he was not 
prejudiced.— Reg. v. Deva Dayal, 11 Bom. H. C. R. 237. 


Where evidence was recorded after the discharge of the assessors in a case tried with the aid 
of assessors, it was held that this was an irregularity not cured by s. 537.—Emp. v. Ram Lall, 
1, L. R. 15 All. 136, 


The following cases may be referred to under this section :— 

In the case of Buchu Mullah v. Sia Ram Singh, 1. L. R. 14 Cal. 358, where there were counter 
charges of rioting and assault the Magistrate took up and tried one of the cases, and having heard 
the evidence for the prosecution called on the counter-case and in the latter case examined as wit- 
nesses one of the accused in the first case, eventually convicting the accused in the first caso. It 
was held that such a procedure was @ grave irregularity, but that under the circumstances of the 
particular case the irregularity was cured by s. 537. Sce notes to ss. 213 and 239, supra. See Emp. 
v. Kulti, 1. L. R. 11 Mad, 441, At the trial of a number of Hindus for rioting the Magistrate, 
instead of examining the witnesses for the prosecution, caused to be produced copies of the exam. 
ination in chief of the same witnesses which had been recorded at a previous trial of a party of 
Mahomedans who were opposed to the Hindus in the same riot. These copies were read out to the 
witnesses, who were then cross-examined by the prisoners, no objection being taken to the pro- 
cedure. The accused were convicted, and it was hold that although the procedure was irregular the 
irregularity was curcd by s. 537 of the Code and s. 167 of the Evidence Act, as it was not shown that 
there had been any failure of justice.—Emp. v. Nand Ram, I. L. R. 9 All. 609. 
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Where a Magistrate dismissed a complaint of criminal breach of trust without examining the 
complainant on oath under s. 203 of the Code, but after the complainant had sworn to the truth of 
the matters alleged in the complaint it was held that the irregularity was covered by the terms of 
s. 5387.—Emp. v. Murphy, 1. L. R. 9 All. 666. 

Where a Court under s, 289 records a finding of not guilty where there is evidence, but evidence 
which it considers unsatisfactory and untrustworthy, it acts without jurisdiction and its order dis- 
charging the accused is illegal and amounts to a sorious irregularity which, it was said, may, or 
pernans must have caused a failure of justice within the meaning of s. 5387.—Emp. v. Munnu Lal, 

. L. R.10 All, 414. 

Where five persons were charged with rioting on the 5th December, and four of these persons 
and one F were charged with criminal trespass on the 9th December, and the two cases were taken 
up and tried together, it was held that the trial was absolutely illogal and that the defect was 
not cured by s. 537.—Emp. v. Chandi Singh, I. L. R. 14 Cal. 395. 

Where four accused persons were at one and the same time tried for the offences of murder and 
robbery committe in the course of one transaction and for another ay committed two or 
three hours previously and at a place close to the scene of the murder, it was held that the trial of 
these separate offences was an irregularity which did not necessarily render the whole trial void.— 
Emp. v. Mulua, I. li. R. 14 All. 502. 

Where a Magistrate in whose presence contempt was committed took cognizance of the offence 
immediately, but in order to give the accused an oppurtunity of showing cause postponed the tinal 
order for some days, it was held that his action though it might be irregular was not Mlegal and was 
covered under the circumstances by s. 537.—Hmp. v. Piambar Buksh, 1. L. R. 11 All. 361. If a per- 
son be tried for four specific offences at one trial in contravention of 8. 234, supra, it seems it would 
not be merely an irregularity which is cured under s. 537, but’a defect in the trial which would 
ey ae 10le trial inoperative. See Zn re Luchminarain, I. L. R. 14 Cal. 128, per PETHERAM, 
C.J., p. 131. 

This section decals with the want of sanction necessary under s. 195 only. It does not touch the 
cases where prosecutions may have been instituted against public servants without the sanction 
required by ss. 182 and 197. See Emp. v. Morton, I. L. RK. 9 Bom. (F. B.) 288: Sharina v. Emp., 
Punj. Rec., 1884, p. 92: Shumal Ahan, Punj. Rec., 1890, p. 33. : 


It may be useful in dealing with cases under this section to bear in mind the rule laid down by 
Waitt, J., in the case of Protap Chunder Mookerjee v. Emp., 11 C. GL. R, 25, with reference to the 
trial of criminal cases on appeal. The sound rule, he said, in trying a criminal appeal where 
questions of fact are in issue, is to consider whether the conviction is right, and in this respect a 
criminal appeal differs from a civil one. In the latter case the Court must be convinced, before re- 
versing a finding of fact of a lower Court, that the finding is wrong. But see remarks of OLDFIELD, 
J., in case of Kmp. v. Sajiwan Lal, I. L. R. 5 All. 3586. 


The section decals with the findings, sentences or orders passed by a Court of competent juris- 
diction. As to proceedings tricd by a Court without jurisdiction, see ss. 530 —532, supra. 


Upon a single charge of wrongful confinement, the accused raised a defence justifying the con- 
finement, on the ground that the persons confined had been caught under circumstances which led 
to the belicf that they had committed housebreaking by night with intent to commit theft, and the 
Magistrate, disbelieving the defence, committed the accused to the Sessions, not only for wrongful 
confinement, but for fabricating false evidence and bringing a false charge. It was held, that by 
adding the additional charges, the Magistrate had really prejudged the defence on the first charge, 
and a conviction made by the Sessions Court was therefore set aside by the High Court.—IJn re 
Turibullah, 4 C. L. R. 338. 

An omission to draw up a charge by a Deputy Magistrate is not such a defect as to justify the 
reversal of a sentence, if the Magistrate has given the accused clearly to understand the nature of 
the charge against him.—Bhuywan v. Doyal Gope, 19 W.R. Cr. 7. See Emp. v. Appa Subhana 
Mendre, 1. L. R. 8 Bom. 200. 

The absence of a certificate required under s. 188, supra, isnot a fatal defect.—Shamir Khan, 
Punj. Rec., 1888, p. 85. 


As to irregularities in the matter of the charge, this section must be read with ss. 232 and 535, 
supra. 


As to the meaning of the word “ charge, ” see note to s, 226, supra. 


In the case of Aally Mohun Mookerjee, 138 C. L. R. 117, the Court refused on revision to set the 
conviction aside, the only ground being want of sanction under gs. 195, supra, there being nothing 
to show that there had been a failure of justice. 

Where a commitment of a person discharged by a Deputy Magistrate had been wrongly ordered 
by a Sessions Judge under s. 296 of Act X of 1872, but no actual failure of justice had been caused 
by the error of the Judge, it was held, that s. 283 of that Act (s. 537 of this Code) would be a bar 
to the reversal of his judgment.—In re Khamir, I. L. R.7 Cal. 662. (8. C.) 100. L. R. 8 See 
In re Giridhari Mondul, 10 C. L. R. 46: (S. C.) I. L. R. 8 Cal. 435. 


Where a Magistrate trying an offence rejected an application that a certain person might be 
examined on his behalf either in Court or by commission without recording his reasons for refusing 
to summon such person as required by s. 362 (of Act X of 1872) [s. 257 supra], the conviction of the 
accused person was set aside.—In re Sat Narain Singh, I. L. R. 3 All. 392. See Nilkanta Sing v. 
Emp., I, L. R. 20 Cal. 469. 


Section 167 of the Evidence Act provides: The improper admission or rejection of evidence 
shall not be ground of itself for a new trial, or reversal of any decision in any case, if it shall 
appear to the Court, before which such objection is raised, that, independently of the evidence ob- 
jected to and admitted, there was sufficient evidence to justify the decision, or that, if the rejected 
evidence had been received, it ought not to have varied the decision. 
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Misreception of evidence, it has been held, is.a defect or irregularity within the meaning of 
this section.— Queen v. Beharee Dosadh, 7 W. R. Cr. 7. Sees. 167 of the Evidence Act. 


Whenever a prisoner is put upon his trial, he is entitled to have the witnesses examined de 
novo if they have previously given evidence on the trial of another prisoner in the same case; and 
it is not sufficient to require the witnesses to identify the prisoner and to read over to them their 
former examination and require them to attest it.—Queen v. Kanye Sheikh, W. R. Sup. Vol. 38. 

In every Sessions trial, no matter how often the case has been before the Court, the witnesses 
must be examined de novo in the same manner as if the case were entirely new and the witnesses 
had not been examined before.— Queen v. Shetk Kyamut, W. R. Cr. Sup. Vol. 1. 


But when the evidence of witnesses given on a previous trial was read over and used in a subse 

uent trial at the express request of the prisoners, instead of the witnesses being examined de novo, 

the High Court declined to interfere, as the irregularity of procedure was one by which the prisor- 
ers were not prejudiced.—Purmessur Singh v. Soroop Audhikaree, 13 W. R. Cr. 40. 


The error of a Deputy Magistrate in proceeding by warrant instead of by stmmons furnishes 
no ground for quashing his proceedings.—Aneef Putney v. Ramsoonder Chuckerbutty, 1 W.R. Cr. ~ 


It ia irregular to allow a witness to be examined on behalf of the prosecution after the prisoner 
has made his defence, when the witness is not a witness to contradict any new case set up by the 
prisoner. Where, however, the prisoner had full notice of the evidence which was to be given by 
such witness and made his defence, alluding to the evidenee the witness was likely to give, the 
Court refused to set aside the conviction, considering that the irregularity of putting the prisoner 
on his defence, before the witness was examined, could not be said to have caused a failure of 
justice.—Queen v. Sham Kishore Holder, 13 W. R. Cr. 36. 


A conviction under s. 41 of the Excise Act without any complaint as required by s. 47 of that 
Act was held to be bad, the absence of the complaint not being a mere irregularity.—Kirpal Singh 
v. Emp., Punj. Rec., 1883, p. 74. 


Where in a summary case a Bench of Magistrates, after recording the evidence for the prose- 
cation, postponed the hearing of evidence for the defence, and on the day tixed for hearing, 
another Bench of Magistrates, none of whom had been members of the former Bench, recorded the 
evidence for the dt fence, and acquitted the accused, the High Court ona reference set aside the 
order as being irregularly made.—Kam Sunder De v. Rajab Ali, 1. L. R. 12 Cal. 558. See Suffer- 
ae oe I. L. R. 3 Cal. 754: (S. C.) 2 C. L. R. 263; and Tarada Buladu v. Reg., I. Li. Re 

In the case of Shumbhu Nath Sarkar v. Ram Kamal Guha, 13C. L. R. 212, in a trial before a 
Bench originally constituted by a Stipendiary and two Honorary Mawistrates, one of the latter, 
after the commencement of the trial, was absent, and important evidence was recorded in his 
absence. On the following day he returned to the Bench and signed the final order convicting the 
accused. The High Court sct aside the conviction as bad on the ground of inegularity. 

Where a Magistrate pronounced judgment upon evidence taken by, and the notes of, his prede- 
cessor, who had died after taking the evidence in the case and leaving notes for a judgment and of 
the punishment to be awarded, it was held, that the fact that the Magistrate did not have the 
accused brought up before him was an irregularity covered by this section.—AKesra Ram v. Emp., 
Punj. Rec., 1884, p. 7. . 


In the case of Jhubboo Mahton, I. L. R. 8 Cal. 739, irregularity not in the revision of the list of 
jULOES. but in the selection of jurors, the Judge having selected them instead of choosing them by 
ot, was treated as an objection covered by the corresponding section of the old Code. 


Where three prisoners, one of whom was a pleader, were tried together and convicted under 
gs. 181 of the Penal Code of having made false statements on solemn affirmation about the same 
matter in the course of an inquiry into the conduct of the pleader, the conviction was set aside on the 

round that the prisoners ought to have been tried separately, and that they had been prejudiced 
y being tried together, and so being deprived of the evidence of each other in defence.-—Kotha 
Subbo Chetti, I. L. R. 6 Mad. 252. 


The omission by a Magistrate to hold a preliminary inquiry on a charge under s. 307 of the 
Indian Penal Code is an irregularity, and if the accused be prejudiced thereby, the proceedings 
Re Ge auealvedt and a new trial held.—Queen v. Mussamut Itwarya, 14 B. L. R. 54: (8. C.) 22 

.R. Cr. 14. 

Where a prisoner was charged under the Penal Code with an offence committed before the 
Penal Code came into operation, it was held, that this was not such an error of proceduro as to 
vitiate the conviction so long as the punishment awarded did not exceed the legal penalty for the 
offence before the Penal Code became law.—Jn re Mohabeer Singh, 15 W. R. Cr. 48. Soin another 
case, where a Mugistrate convicted under certain repealed sections of a law, the High Court 
refused to set aside the conviction, as the conviction and sentence might have been passed under 
the Penal Code, and no substantial injury had been done to the accused.—Ruyhoonath Dass v. 
Chuckerdhun Raut, 15 W. R. Cr. 49. 


Where a prisoner originally charged with murder and acquitted, was committed on the day 
following for trial for attempting to murder, without any witnesses being examined on the second 
charge, and without having had any opportunity of cross-examining the witnesses on the first 
charge, with respect to the second charge, it was held, that the irregularity was one which was not 
covered by this section, and that the prisoner had becn prejudiced thereby in her defence, and the 
order directing a trial on the second charge was quashed and a new trial directed.—Reg. v. Mus- 

‘ Itwarya, 14 B. L. BR. 54: (8. C.) 22 W. R. Cr, 14, 
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Where a person summoned to answer to a charge of criminal trespass appeared and filed a 
written statement, and the Magistrate proceeded accordingly without recording a proceeding 
under s. 530 [s. 145] of the Code (Act X of 1872), it was held, that the irregularity was covered by 
s. 286 of the same Code, the rule therein laid down being intended to extend to all proceedings 
before Macistrates.—Gour Mohun Majees v. Dooluthh Majea, 22 W. R. Cr. 81. But see In re Sheikh 
Munglo, 25 W. R. 76, and Samodur Bidyadhur Mohopatro v. Syamanund Dey, I. L. R. 7 Cal. 385. 


Without the consent of parties, and in absenco of urgent necessity, no civil or criminal trial 
should proceed on a Sunday or gazetted holiday. —H. C. C. 0., No. 5 of 1880, Calcutta Gazette, 1873, 
p. 69: Assam Gazette, 1880, p. 711; Wilkins, p. 141. The Lord’s Day Act, 29 Car. II, c.7, was repealed 
in India by Sched. IA of the Code of Civil Procedure (Act X of 1877), so that, apparently, Sunday 
is no longer a dies non in India. Sce Queen v. Hurgobind, 8 B. L. R. Appx. 12. 


During the Dusserah and Mohurrum vacations, Courts of Session must never be closed for the 
despatch of criminal business, except on those days only when a total cessation from all business 
is necessary and usual.—C. O., No. 8, of 23rd March 1838. 

The holidays published by the High Court under s. 17, Act VI of 1871, are for observance in 
the Civil Courts only ; the Criminal Courts, as a rule, should not be closed on days when the pub- 
lic treasuries are open. In any case, a trial commenced ought to be finished, although a native 
holiday intervenes ; and Sessions ought not to be interrupted, and the commencement of trials 
postponed, except on days when native usage absolutely requires the intermission of all business.— 
C. O., No.1, of 28th February 1876; Wilkins, p. 141. 

As regards Mahomedan holidays, see the instructions conveyed in G. L. No. 1, of 5th January 
1883. As regards members of the Brahmo Somaj, see G. L. No. 7, of 23rd August 1883.—Jb. 


538. No distress made under this 
Distress not illegal, ; : 
nor distrainer a tres: be deemed unlawful, nor shall any person making the 
passer for defect or same be decmed a trespasser, on account of any defect 
. or want of form in the summons, conviction, writ of 
distress or other proccedings relating thereto. 


CHAPTER XLVI. 
MIscELLANEOUS. 


539. Affidavits and affirmations to be used before any High Court or 
Courts and persons ny Officer of such Court may be sworn and affirmed 
before whom affidavits before such Court or the Clerk of the Crown, or any 
may Pe Worn: Commissioner or other person appointed by such Court 
for that purpose, or any Judge, or any Commissioner for taking affidavits in 
any Court of Record in British India, or any Commissioner to administer oaths 
in Chancery in England or Ireland, or any Magistrate authorized to take affi- 
davits or affirmations in Scotland. 


Act X of 1875, 8.149. This section applies to High Courts only. 


540. Any Court may, at any stage of any inquiry, trial or other pro- 
Power to summon ceeding under this Code, summon any person as a wit- 
material witness orex- ness, or exumine any person in attendance, though not 
amine person present. symmoned as a witness, or re-call and re-examine any 
person already examined; and the Court shall summon and examine or re-call and 


re-examine any such person if his evidence appears to it essential to the just 
decision of the case. 


The section does not empower a Sessions Court to summon witnesses after the trial has been 


concluded so far that no witnesses remain to be examined and the assessors have given their 
opinion.—Awal Khan, Punj. Rec., 1892, p. 9. 


See as to process for production of evidence, s. 208, ante, and as to the power of a Magistrate 
to summon supplementary witnesses in Sessions cases, s. 219, ante. 

Under s. 291 an accused in the Sessions Court is allowed to examine any witnesses not previously 
named by him if they are in attendance, but except as provided in ss. 211 and 231 he is not entitled 
as of right to have any witness other than the witnesses named in the list delivered to the Magis- 
trate by whom he was committed for trial. Under this section (540) the Sessions Court has power to 


summon any person as a witness, if his evidence appears to be essential to the just decision of the 
case, See Emp, v. Ishri, I. L. R. 8 All, 668, 
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Section 540 does not authorize the examination of the accnsed—Emp. v. Subboyya, T. L. R. 12 
Mad. 451. 

A Judge may, in order to discover or obtain proper proof of relevant facts, ask any question 
he pleases, in any form, at any time, of any witness or of the parties, about ony fact relevant or 
irrelevant, and may order the production of any document or thing : and neither the partics nor 
their agents shall be entitled to make any objection to any such question or order, nor, without 
the Icave of the Cohrt, to cross-examine any witness upon any answer given in reply to any such 
question—Act I of 1872, s. 165, Under that section of the Evidence Act, a Judge has power to ask 
irrelevant questions of a witness, if he does so, in order to obtain proof of relevant facts ; but if he 
asks such question with a view to criminal proceedings against the witness, the witness is not bound 
to answer, and he cannot be punished for not answering. — Lmp. v. Hari Lakshman, 1. L. R. Bom. 01 
185. The Court, however, ought not to refuse to allow the cross-cxamination of a witness called by 
it. —Emp. v. Grish Chunder Talukdar, 1. Is. R.5 «al. 614: (8. C.)5 C. L. R. 364. 


Tendering Witnesses for Cross-examination.—Witnesses summoned on behalf of the prosecution 
in Sessions Courts und not called ought, it was said, to be tendered for cross-examination by the 
other side.—Jhid. But see kinp. v. Stanton, 1. Lu. R. 14 All. 521: and Emp. v. Bunkhandi, I. L. R. 
15 All. 6. This has been the practice in Sessions Courts andHigh Courts; but neither in Indian or 
in England is the prosecution bound to tender at the Sessions witnesses summoned on behalf of the 
prosecution or called before the committing Magistrate. —Hmp. v. Knight (unreported, July 1886), 
per O’KINEALY, J. The prosecution is not bound to tender for cross-examination all the witnesses 
called before the committing Magistrate ; nor oughta Conrt under s. 540 to call a witness summoned 
but not produced by the prosccution, if it could not rely upon his evidence.—Hmp. v. Aali 
Prosonno Doss, I, Ll. R. 14 Cal. 245. See Emp. v. Dhunnoo Wazi, I. Li. RK. 8 Cal. 121 and notes to 
ss. 286, 289 and 492. 

With regard to witnesses called before the committing Magistrate and not intended to be called 
by the prosecution in the Sessions Court it was said in Allahabad that all that the prosecution 1s 
bound to do is to have them present at the trial so as to give the Court or the pleader for the 
defence, as the case may be, an opportunity of examining them.—Emp. v. Stanton, I. L. R. 14 
All. 521. 

In acting under s. 165 of the Evidence Act, a Judge or Magistrate would do well to bear in mind 
the remarks made by the Court (GQAnrH, C. J., and MACLEAN, J., in the case of Noor Bae Kazi, 7 
C. L. R. 385 : (S.C.) TE. L. RR. 6 Cal. 279: “ We find,” the Court said, ‘ that, on examination in chief 
being finished, the Judge questioned almost all the witnesses at considerable length npon the very 
points to which he must have known that the cross-examination would certainly and properly be 
directed. 

The result of this, of course, was to render the cross-examination by the prisoner’s pleader to a 
extent ineffective, by assisting the witnesses to explain away in anticipation the points which might 
have afforded proper ground for useful cross-examination. It is not the province of the Court to 
examine the witnesses, unless the pleaders on cither side have omitted to put some material question 
or questions, and the Court should, as a general rule, leave the witness to the pleaders to be dealt with 
as laid down in s, 138 of the Evidence Act. The Judge’s power to put questions under s. 165 is 
certainly not intended to be used in the manner which we have had occasion to notice in the present 
case.” See Chetu, Punj. Rec., 1886, p. 19. 


It is entirely within the discretion of a Magistrate conducting a trial in a warrant-case to ad- 
mit evidence on behalf of either side at any stage of the trial, but the Magistrate, in exercising the 
discretion conferred on him by this section, ought to have good reason for allowing witnesses on the 
part of the prosecution to be interposed in the midst of the case of the accused.—Queen v. Kassy 
Singh, 21 W.R. Cr. 61. 


The High Court, as a Court of Revision, cannot say that a Sessions Judge is wrong in point of 
law, because he does not, in the cxercise of his discretion, postpone a case for the evidence of a 
witness.—Queen v. Radhu Jana, 12 W. R. Cr. 44. Under s. 344, supra, the Court has power to 
postpone or adjourn proccedings, if from the ahsence of a witness or any other reasonable cause it 
considered it advisable. See Amp. v. Sayambar, 12 C. L. R. 120. 


A person who has been suspected and charged with an offence, but discharged for want of 


evidence, may be aftcrwards admitted as a witness for the prosecution.—Queen v. Behary Lall Bose, 
7 W. R. Cr. 44. 


In forwarding an application or summons for the attendance of o witness residing ina Native 
State, care should be taken to give such a description of him that he may be easily identitied. Thus, 
for instance, besides the person’s name and father’s name, the requisition should indicate his age, 
caste, and village, and it should be mentioned if his village is in the neighbourhood of any well- 
known town. ‘he probable time during which the witness will be detained should also be stated, 
and in fixing the date, when the appearance of a witness is required, reasonable time should be 
given, so as to allow of his being found and sent off. When practicable, the batta allowed by 
Government Orders for the expenses of witnesses should be transmitted at the time of sending the 
requisition.— Bom. H. C. Cir. 41. 


941. Unless when otherwise provided by any law for the time being in 
force, the Local Government may direct in what place 
Power to appoint a : : ° . 
place of imprisonment. “2Y person lable to be imprisoned or committed to 
custody under this Code shall be confined. 


In Bengal, the following jails have been appointed as places in which European British subjects 
may be confined :—The Presidency Jail, Hazareebagh. Penitentiary, the jails at Bhaugulpore, 
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Midnapore, Rajshahye, Cachar, Dacca, Darjeeling, Chittagong, Cuttack, Tezpore, and Patna, and 
the lock-up at Dinapore.—Calcutta Gazette, 1873, Part I, pp. 68, 787. 

By a notification dated 20th January 1870, all contral jails in Bengal were appointed as places 
to which porséns sentenced to transportation might be sent.—Gazette of India, 1870, p. 50. 

The central prison at Lucknow has been appointed asa place to which persons under sentence 
of transportation may be sent.—(Cuzette of India, 1872, p. 846. 

_ _ The city jail at Poona, the jail at Yerrowda near Poona, the district jail at Karachi, and the 
jailfat Aden have been appointed to be places for the confinement of European British subjects. — 
Bombay Gazette, 1873, p. 99. 

The jail for females at Ahmedabad isa place to which females sentenced to transportation in 
Guzerat in the Bombay Presidency may be sent. And the jail at Tanna isa place to which females 
sentenced fo transportation in others parts of the Bombay Presidency than Guzerat may be sent. — 
Bombay Gazette, 1875, p. 754. 

The district jails at Ahmedabad, Surat, and Satara have been appointed as places for the con- 
finment of Kuropean British subjects sentenced to terms of imprisonment not exceeding one month 3; 
and the district: jail at Karwar, as a place for the confinement of persons of this class sentenced to 
terms of imprisonment not exceeding three months.—Bombay Gazette, 1874, p. 297. 

The following places in the Punjab have been appointed as places of imprisonment for Euro- 
peru British subjects:—Lahore Central Jail and the district jails of Peshawar, Rawal Pindi, M ultan, 

mbala, and Delhi.—Punjab Gazette, 1873, p. 76. 

Under s. 88 of Act of 1872, the following places were appointed for the confinement of 

Enropean B-itish subjects sentenced to imprisonment in the Madras Presidency : 


The Madras Ponitentiary. 
The European prison at Ootacamund. 


The central jail at Rajamundry. The district jail at Bellary. 
fs Salem. - Madura. 
- Coimbatore. Chingleput. 
< Trichinopoly. - Cuddalore. 
- Vellore. a4 Cochin. 
es Connanore. ‘5 Calicut. 
The district jail at Berhampore. s Tellicherry. 
i Vizagapatam, mn == : 
an Rajamundry. és 


-- Mad, Nol ifications, December 21st, 1872, and Jany. 4th, 1873 ; Weir, p. 75. 


a v ° Py 
Rahaval- io eeeinal 544A. (1) If any person liable to be im- 
jail of accused or con-  prisoned or committed to custody under this Code is in 
victed persons who are. onfinement in acivil jail, the Court or Magistrate order- 
in confinement in civil. : : : ‘ a 
jail, and their return to ing the imprisonment or committal may direct that the 


the civil jail. person be removed to a criminal jail. 


(2) When a person is removed to a criminal jail under sub-section (1), he 
shall, on being released therefrom, be sent back to the civil jail, unless either— 


“(a) three years have elapsed since he was removed to the criminal jail, in 
which case he shall be deemed to have been discharged from the civil jail under 
section 842 of the Code of Civil Procedure ; or 


_ the Court which ordered his imprisonment in the civil jail has certified 
to the officer in charge of the criminal jail that he is entitled to be discharged 
under section 341 of the Code of Civil Procedure.”—Act X of 1886, s. 15, 


542. Notwithstanding anything contained in the Prisoners’ Testimony 
eee Act, 1869, any Presidency Magistrate desirous of ex- 
tee ceeeie Bi agaueceeich amining, as a witness or an accused person, In any case 
prisoner in jail to be ponding before him, any person confined in any jail 
brought up forexamin- within the local limits of his jurisdiction, may issue an 
Beer order to the officer in charge of the said jail requiring 
him to bring such prisoner in proper custody, at a time to be therein named, to 
the Magistrate for examination. 


The officer so in charge, on receipt of such order, shall act in accordance 
therewith, and shall provide for the safe custody of the prisoner during his 
absence from the jail for the purpose aforesaid. 
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a 


543. When the services of an interpreter are required by any Criminal 

Interpreter to be Court for the interpretation of any evidence or statement, 

bound to interpret he shall be bound to state the true interpretation of such 
aruthrouy: evidence or statement. 


As to the interpretation of evidence to the accused or his pleader, see s. 361, ante, and Indian 
Oaths’ Act, X of 1873, s. 5. 


044. Subject to any rules made by the Local Government yith the 
Expenses of com. Previous sanction of Governor-General in Council, any 
plainants and wit- Criminal Court may order payment, on the part of Govern- 
moReee: ment, of the reasonable expenses of any complainant or 
witness attending for the purposes of any inquiry, trial or other proceeding before 
such Court under this Code. 


The following rules as to the expenses of complainants and witnesses are in force in the various 
Presidencies :— 
Bengal. 


1. The Criminal Courts are authorized to pay at the rates specified helow the expenses of com- 
plainants or witnesses (1) in cases in which the prosccution is instituted or carried on by, or under 
the orders, or with the sanction, of the Government, or any Judge, Magistrate or other public 
officer, or in which it shall appear to the presiding officer to be directly in furtherance of the in- 
terests of the public service ; by in all cases entered in column 5 of the schedule appended to the 
Criminal Code as not. bailable ; and (3) of witnesses in all cases in which they are compelled by the 
ire irbae of his own motion to attend under the provisions of s. 351 of the Code (s. 540 of this 
Code). . 

2. No payment shall be made by Government to witnesses summoned at the instance of the 
complainant under s. 361 (244), uniess the prosecution appear to the Court or Magistrate to be in fur- 
therance of the interest of public justice; but under this section the Magistrate may require the 
ss a oa to pay their expenses. 

ate of payment : 

(a) For the ordinary labouring class of natives, 2 annas per diem, together with actual railway 
fare by the lowest class: ’ 

(b) For natives of higher ranks in life, third class railway fare and 4 annas per diem for sub- 
sistence : 

(c) For Europeans and natives of superior rank, second class railway fare and a sum not exceed- 
ing 1 rupee per diem for subsistence : 

(ad) For witnesses following any profession, such as medicine or law, a special allowance accord- 
ing to circumstances : 

(e) For Government servants, actual travelling expenses only : 

(f) In districts where no railway exists in part of Eastern Bengal, and where the only mode 
of travelling is by water, and in cases where persons travel by rapid dak by road, the actual ex- 
penses up to @ minimum limit of Rs. 2 for boats per diem and 4 annas a mile for travelling by 
road may be heel subject to the proviso that the travelling allowance is only to be given where the 
journey could not have been performed on foot, or in case of persons whose age, position, and habits 
of life render it impossible for them to walk. 

Officers will be held responsible that parties of witnesses are brought to Court together, as far 
as pose: So as to save expense. Hach person should not be allowed to charge for his own boat ; 
and if a passage is offered him with others, he will have no claim for travelling allowance. 

4, The number of days which should be allowed for the passage to and fro may be determined 
by the officer ordering payment in each case. For this purpose a table should be prepared and 
kept in each Court, showing the distance of each thannah from the Sudder Station and subo: dinate 
station, and the number of intermediate ferries to be crossed ; the existence or absence of roads or 
other ways being also noted in the table. —Calcutta Gazette, 1873, p. 742. 


Bombay. 


“The presiding officer of any Criminal Court is authorized to pay the reasonable expenses of 
the complainants and witnesses in any bailable cases which, in the opinion of that ofticer, has been 
instituted in the interests of public justice.”—Bombay Gazette, 1875, p. 101. 

All witnesses and prisoners may be conveyed by rail at the expense of Government, wherever 
there may be a railway available. 

Subsistence-money is to be paid day by day to each witness as it becomes due.—Bom. H. C. Cir. 42. 


Witnesses from Native States. 


In forwarding an application or summons for the attendance of a witness residing in a Native 
State, care should be taken to give such a description of him that he may be easily identitied. Thus, 
for instance, besides the person’s name and father’s name, the requisition should indicate his age, 
caste, and village, and it should be mentioned if his village is in the neighbourhood of any well- 
known town. 

_ The probable time during which the witness will be detained should also be stated : and in 
fixing the date, when the appearance of a witness is required, reasonable time should be given, so as 
to allow of his being found and sent off. 

When practicable, the batta allowed by Government orders for the expenses of witnesses should 
be transmitted at tho time of sending the requisition. 
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By these arrangements it is hoped that a greater degree of punctuality with regard to the at- 
tendance of witnesses from Native States will be secured ; and the Court consider it desirable that 
officers should (when it is possible) avoid summoning such witnesses for the preliminary inqniry 
before the Magistrate in those cases where their evidence, though necessary before the Sessions 
Court, is not indispensable for the purpose of commitment.—Bom. H. C. Cir. 41. 

The following additional rules for regulating the expenses of complainants and witnesses attend- 
ing criminal trials at the Court of the Presidency Magistrates are in force in Bombay :— 

I.—The Presidency Magistrates’ Courts are authorized to pay at the rates specified below the 
expenses of complainants or witnesses (1) in cases in which the prosecution is carried on by, or 
under the orders or with the sanction of, the Government, or any 5 udge, Magistrate, or any other 
public officer, or in which it shall appear to the Presidency Magistrate to be directly in furtherance 
of the interests of the public service ; (2) in all cases entered in column 5, sched. ii, appended to the 
Presidency Magistrates’ Act, 1877, as not bailable ; and (3) of witnesses in all cases in which they 
are compelled by the Magistrate of his own motion to attend under the provisions of s. 134 of the 
Presidency Magistrates’ Act, 1877. ; 

(a) European and East Indian witnesses oe, the ee when same ae by a pee ney. 

ay Cee ee fs “Veaits CF Ais koweacot vgistrate’s Court to give evidence, are to be 
Bombay, ne Ellin tho:Prosideney of Bombay; or owed their actual expenses for carriage when the 
any place outside the local limits of the ordiniry 8ame are not in excess of six annasa mile. The 
original civil jurisdiction of the High Court at Bom- are alxo to be allowed asnum not exceoding Rs, 2- 
bay, but within the Presidency of Bombay. a day for subsistence, if they demand the same. 

(6) As a general rule, native witnesses of the bettcr class, as patels, panderpeshas, merchants, 
vakeels, and persons of corresponding rank, as well as all native witnesses who are in no way con- 
cerned in the cases in which their evidence is given, but whose evidence is required for furthering 
the ends of justice (such as attesting witnesses to depositions and inquest reports, provided they 
can read and write), are to be allowed, when they are summoned from the mofussil, six annas a day 
as subsistence - money, and they are also to receive railway and other travelling expenses that have 
been actually incurred by th m, provided the same be reasonable. ; 

(c) Native witnesses of the class of cultivators and menials, who would not. under ordinary 
circumstances, voluntarily incur any expense on account of special lodging when away from home, 
are to be allowed, when they are summoned from the mofussil, subsistence-money at the rate of four 
annas a day, and are also to receive railway and other travelling expenses actually incurred by them, 
provided the same be reasonable. ; ; 

II.—Peculiar cases [that is, cases of witnesses summoned from the mofussil not coming undor 
the operation of cls. (a), (b), and (c), of Rule 1] are to be dealt with according to their m rits, and 
at the discretion of the Court from which subsistence-moncy or travelling allowance is demanded.— 
Bombay Gazette, 1878, p. 608. 


Madras. 


I.—The Criminal Courts are authorized to pay at the rates specified in Rule IIT the expenses 
of complainants and witnesses in cases in which the prosecution 1s instituted or carried on by, or 
under the orders or with the sanction of, the Government, or of any Judge, Magistrate, other 
public officer, or when it shall appear to the Judge or Magistrate presiding over such Court to be 
directly in furtherance of the interest of public justice ; also in cascs entered in column 5 of sched. 
iv appended to the Code of Criminal Procedure as not bailable ; and in all cases in which the wit- 
nesses are compelled to attend by.a Magistrate un er the as of Chap. XXVI of the Code. 

II.—For the purposes of these rules, Europeans, East Indians, and natives shall be divided into 
three classes, and the Judge or Magistrate before whom they are ae des to appear either as com- 

lainants or witnesses shall be careful to fix the class with due regard to the station in life occupied 
i each complainant or witness. ; 
I1l.—Travelling allowance and batta shall be paid at the rates specified below :— 





EUROPEANS AND EAST INDIANS. NaTIVES. 





Ist class. | 2nd class. | 3rd class. | 1st class. | 2nd class. | 3rd class. 











Travelling allowance— 











By rail... sie .. i ee a ee ped class es ant ca oo 
By road ... ae wef 8 oe ber 4 ate Ber 6 otf per 6 ee 2 as 2 an per 
By sea orcanal... ..| Actual expense of passage. Actual expense of passage. 

Batta not to exceed ...| 3rupees | lrupee | 8 annas | Irupee | 8 annas | 4 annas 


| per diem. | per diem. | per diem.| per diem. } per diem. | per diem, 


a er TE A RAR Lan par ree EE CT 
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IV.—The distance for which mileage, and number of days for which batta, should be allowed 
for the journey to and from the station at which the Cou: t is held and for attendance at Court, shall 
be determined by the Judge or Magistrate ordering the payment in each case. 

V.—AIL bills for travelling allowance and batta to complainants and witnesses attending before 
the Courts of Magistrates of the second or third class shall be scrutinized by the Magistrate of the 
Division in which such Courts are situate before the charges, included in them, are finally passed. 

ViI.—Whenever a Magistrate dismisses a case as frivolous or vexatious under s. 209 of the Code 
of Criminal Procedure (s. 560 of this Act), no travelling allowance shall be granted to the complain- 
ant in such case.— Madras Gazette, 1873, p. 1096. 


North-Western Provinces. 


The Criminal Courts are authorized to pay at the rates specified below the expenses of com- 
plainants and witnesses ;—/first, in all cases, whether non - bailable or bailable, in which the prose- 
cution is instituted or carried on by, or under the orders or with the sanction of, the Government, 
or of any Judge, Magistrate, or other public officer ; secondly, in all cases entered in column 5 of 
the schedule appended to the Criminal Procedure Code as not bailable, when it shall appear to the 
presiding officer to be directly in furtherance of the intcrests of public justice ; thirdly, in bailablo 
cases, in which the presiding ofticer of the Court, if a Magistrate of the first class or in which the 
Magistrate of the District, on the recommendation of any Magistrate of the second or third class, 
considers that in the interests of public justice such payment is required ; fourthly, in all cases in 
which the witnesses are compelled to attend by the Magistrate, under the provisions of s. 351 of the 
Code (Act, X of 1872). 

The rates referred to in the foregoing rule are as follows :— 

(a) For the class of natives who ordinarily attend the Courts, two annas per diem, plus third 
class railway fare, if the journey be made by rail. 

(b) For natives of high rank in life, and for Europeans and Eurasians not coming under the 
next rule, the actual cost of conveyance (not exceeding 81x annas a mile) or second c'ass railway fare, 
plus one rupee a day for subsistence. 

(c) For Europeans and Kurasians following any profession, such as law or medicine, indigo- 
planters and the like, actual expenses for conveyance (not exceeding eight annas a mile), or tirst class 
railway fare, plus an allowance not cxceeding Rs. 5 per diem, the amount of the allowance to be 
fixed by order of the Court before which they appear. 

(da) For Government servants, actual travelling expenses only. 

The number of days which should be allowed for the passage to and fro will be determined by 
tho officer ordering the payment in cach case. For this purpose a table should be prepared and 
kept in each Court, showing the distance of each thannah from the Sudder Station and subordinate 
stations, the number of intermediate ferries to be crossed, and the existence or absence of roads or 
waterways.—JN.-W. P. Gazette, 1875, p. 1076. 


Panjab. 


I.—The Criminal Courts are authorized to pay at the rates specified below the expenses of 
complainants and witnesses (1) in cases in which the prosecution is instituted or carried on by, or 
under the orders or with the sanction of, the Government, or any Judge, Magistrate, or any other 

ublic officer, or in which it shall appear to the presiding officer to be directly in furtherance of the 
interests of the public service ; (2) in all cases entered in column 5 of the schedule appended to the 
Criminal Procedure Code as not bailable ; (3) in all cases which are cognizable by the Police ; and (4) 
of witnesses in all cases in which they are compelled by the Magistrate of his own motion to attend 
under Chap. X XVI of the Code of Criminal Procedure, (See s. 540, supra.) 

II.—No payment shall be made by Government to witnesses summoned at the instance of the 
complainant, unless the prosecution appear to the Court or Magistrate to be in furtherance of the 
interests of public justice ; but under this section the Magistrate may require the complainants to 
pay their expenses. 

(a)\—Rates of subsistence allowance, that is, allowance for each day’s necessary absence from 
residence at the Court— Natives. 


(a) For the ordinary labouring class, two annas per diem. 
(b) For witness of a somewhat higher grade, four annas per diem. 
(ec) For witness not included in clases (a) and (b), a sum not excecding Re. 1 per diem. 


Europeans. 


{d) For ordinary European workmen, a sum not exceeding Re. 1 per diem. 
(¢) For European tradesmen and other Kuropeans of similar rank, a sum not exceeding Rs. 3 
r diem. 
~ (f) For witnesses of cither nationality not, coming within the scope of the abovementioned 
classes, a special allowance according to circumstances. 
1II.—The Court in which a complataane or witness appears shall determine the class under 
which the complainant or witness shall be ranked. 


(b)—Travelling Rates. 


When the journey is mado by rail, for classes (a) and (b), third class fare. 

For class (c), second class fare. 

For class (a), second or third class fare, at the discretion of the Court. 

For class (¢), second class fare. 

For class (f), the fare actually paid. 

IV.—When the journey is made otherwise than by rail, the necessary and actual expenses of 
carriage may be paid at the discretion of the Court; provided the expense incurred does not exceed 
eight annas a mile, and provided that the journey could not have been made on foot, or in the case 
of persons whose age, position, or habits of life render it impossible for them to walk. The natives 
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in class (c) and Europeans in Class (f) a further sum may be allowed to cover the cost of carriage-hire 
to and from Court on the days of attendance at Court. (For rules as to fees of medical witness, see 
notes to s. 509, supra.) 


Expenses of Witnesses in Trials before the Chief Court. 


All disbursements on account, of expenses of complainants and witnesses attending criminal 
trials before the Chief Court will be made by the committing Magistrate and will be adjusted by him. 

The committing Magistrate will determine the class to which each person belongs. 

IT.—Unless there should be any special reason in any particular case, complainants and witnesses 
travelling at the public expense cannot be allowed to travel by road and charge accordingly, when 
the uy can be accomplished more cheaply and expeditiously by rail. 

IIl.—Vhe committing Magistrate, when despatching complainants and witnesses to the Chief 
Court, will instruct them to report themselves to the Registrar of the Court on their arrival at 
Lahore, and will at the same time report to that offiicer— 

(a) The name of each complainant and witness. 

(b) The class to which he belongs. 

(c) The date of his departure to attend at the Chief Court. 

(4) Whether any advances have been made to him to enable him to reach Lahore ; and if so the 
amount of such advances, 

IV.—When the trial is concluded, the Registrar of the Chief Court will intimate to the com- 
mitting Magistrate the date of the arrival of the complainants and witucsses at Lahore, and the 
date on which it was possible for them to quit the station. The boarding allowance at Lahore will 
cease as soon after the trial as the means of quitting the station become available. 

V.—The committing Magistrate may make reasonable advances to complainants and witnesses 
to enable them to reach Lahore; and, when necessary, the Registrar of the Chief Court will make 
advances to them at Lahore to enable them to return to their homes. Care should be taken in mak- 
ing tliese advances that a larger stm is not paid to any complainant or witness than he is entitled 
to reccive under these rules. 

VI. —Advances made by the Registrar under the preceding rule will be recovered at once from 
the committing Magistrate, who will include the same in his bill, 

VIT.—When all the expenses to which complainants and witnesses arc entitled under the rules 
have been paid, the committing Magistrate will submit a bill for the same, supported by necessary 
vouchers, to the Registrar of the Chief Court for counter-signature. The Chief Court’s counter- 
signature will be sutticient authority to support such charges in the public accounts. 

VIII.—In trials before the Chief Court in the exercise of its original criminal jurisdiction, 
the expenses of only those witnesses for the defence whom the presiding Judge may consider mate- 
rial will be paid out of the public funds; and prisoners on being committed for trial should he 
warned to this effect. Should any witness be sent up to the Chief Court for the defence whom the 
presiding Judge may cousider not material, the Registrar will certify the same to the committin 
Magistrate, who will thereupon decline to pay his expenses out of the public funds.—Smyth, p, 12% 


Burma. 


In Burma, the undermentioned rule has becn substituted for Rule VI of the sanctioned Rules 
for the payment of expenses of complainants and witnesses :— 

VI.—In cases committed to the Recorder of Rangoon, or a Court of Sessions, the committing 
Magistrate will note in the list of witnesses the class to which each belongs, and will, on application 
advince to any witness, on account of expenses, a sum not exceeding that to which the witness would 
be entitled under these rules up to the date fixed for the trial. Intimation of such advance shall at 
once be given by the committing Magistrate to the Court to which the commitment has been made, 
and the said Court shall, at the conclusion of the trial, deduct the amount so advanced from the 
sum found to be payable to the witness under Rule V.—Burma Gazette, 1875, Part I, p. 189. 


045. Whenever under any law in force for the time being a Criminal 
Court imposes a fine, or confirms In appeal, revision or 


Power of Oourt topay otherwise a sentence of fine, or a sentence of which 
expenses or compensa- . { . ° 
tion out of fine. fine forms a part, the Court may, when passing judgment, 


order the whole or any part of the fine recovered to be 

applied— 

(a) in defraying expenses properly incurred in the prosecution ; 

(>) in compensation for the injury caused by the offence committed, where 
substantial compensation is, in the opinion of the Court, recoverable by civil suit. 

If the fine is imposed in a case which is subject to appeal, no such payment 
shall be made before the period allowed for presenting the appeal has elapsed, or, 
if an appeal be presented, before the decision of the appeal. 


The award of compensation should be a part of the sentence and order made upon a conviction 
for an offence of the nature specified therein, and should be founded upon a statement of loss, 
damage, or expenses, as the case may be, ascertained at the trial (Queen v. Gour Churn Dags, 11 W. 
R. Cr. 53); and the Court should record under what section, or on what grounds, it orders a portion 


364 CRIMINAL PROCEDURE. [PART IX, 


A Magistrate cannot direct that a portion of a fine inflicted under 8. 434 of the Indian Penal 
Code be paid to an Amin for tho purpose of paying the expense of his being deputed to restore 
landmarks destroyed by the opposite party. The fine, ora portion of it, can only be paid to the 
person who has suffered by the offence, or as compensatio: for expenses incurred in prosecuting 
the case.—-Queen v. Moorut Loll, 6 W. R. Cr. 93: Hyat v. Mamun, set Rec., 1890, p. 12. So com- 
pensation cannot be given to the heirs of a person who has been killed.—Jn re Roop Lalli Singh, 
10 W. R. Cr. 39: Lutchmaka, I. L. R. 12 Mad. 352. 

An order awarding compensation to the innocent purchaser of property found to have becn 
stolen is not adthoriced by this section.— Mud. H. C. Pro., 8rd December 1872; Weir, p. 6: Queen v. 
Reddon, I. L. R. 6 Mad. 286. 


A Magistrate cannot, under this section, order payment of compensation to the compla‘nant in 
addition to the tine.—Afohesh Mundul v. Bholanath Mundul, 3 C. L. R. 404. 


No fee is chargeable in advance on any process of a Criminal Court in a case in which the pro- 
secution is on the part of Government; but itis competent to any Magistrate in such case, if the 
accused is convicted, to order that such fees shall be paid by the accused or any of them in like man- 
ner as if such fees had been paid by the prosecutor in the first instance.—22 W. R. Rules, 12. 


Section 530, post, which has been substituted by Act IV of 1891 for s. 250 of this Code, enables a 
Magistrate in case of frivolous or vexatious complaints to give compensation. eonel 
If the compensation has been paid, it was said, there is no provision for compelling its refund 


on reversal of the order.—Chogatta, Punj. Rec., 1889, p.6. But see s. 547 and Howanna Ram, 
Punj. Rec., 1885, p. 25. 


546. At the time of awarding compensation, in any subsequent civil suit 

Paymentsto be taken Yelating to the same matter, the Court shall take into 

into account in subse- account any sum paid or recovered as compensation 
quent sult, under section 545. 


The expression ‘ taken into account,’ which occurred also in s. 308 of Act X of 1872, was held to 
mean that the compensation awarded by the Magistrate was to be taken into account by the Court 
in a subsequent civil suit, not that it was to be afterwards deducted from the damages awarded.— 
Love v. Ainsworth, 22 W. R. (Civil) 336. 


Moneys ordered to 547. Any money (other than a fine) payable by 
be paid recoverable as virtue of any order made under this Code shall be 
a recoverable as if it were a fine. 

As to recovery of fines, see ss. 386—389, supra. 


An order for maintenance under s. 488, is by that section mace enforceable in the same manner 
as fines are recoverable. 

Apparently on an order for compensation being reversed an order might be made by an Appel- 
late Court under this section directing the refund of compensation where it has been paid. 


548. If any person affected by a judgment or order passed by a Crimi- 
nal Court desires to have a copy of the Judge’s charge 
to the jury or of any order or deposition or other part of 
the record, he shall, on applying for such copy, be furnished therewith : Provided 
that he pay for the same, unless the Court, for some special reason, thinks fit to 
furnish it free of cost. 


Copies of proceedings. 


All prosecutors whose charges are dismissed are affected by the order of discharge, and are, 
therefore, entitled to obtain copies of the order made by, and of the depositions taken before, the 
Magistrate.—-Bank of Bengal v. Dinonath Roy, I. L. R. 8 Cal. 166: (S. C.) 10 C. L. R. 190. 


Copies of Charges, Depositions, Final Orders, &c., exempted from Stamp -duty in the case of 
Appellant Prisoners. — In the exercise of the powers conferred on him by s. 35 of the Court-Fees 
Act, 1870 (No. VII), the Governor - General in Council is pleased to exempt from stamp-duty copies 
of final sentences or orders passed by Criminal Courts which parties, desirous of appealing from 
such sentences or orders, are required by s. 416 (523) of the Code of Criminal Procedure to file with 
their petition of appeal, provided that the party who is desirous of appealing is in confinement 
under the operation of the sentence or order at the time that he applies for a copy of the same. 

This exemption will also extend, under the same circumstances, to copies of the judgment or 
reasons for preg or making such sentence or order as above.—WNotification, Government of India, 
No. 2820 of oth April 1872 ; Wilkins, p.117. See note to s. 371, supra. 


Again, in exercise of the power conferred by s. 35 of the Court - Fees Act (VII of 1870), the 
Governor-General in Council was pleased to remit the fees leviable on copies of depositions furnish- 
ed to accused persons under 8s. 201 (548) of Act X of 1872, and ona copy of the judgment or order 

sed by @ Criminal Court, and of a Judge’s charge to the jury furnished under s. 576 (548) of Act 

of 1872, to any person affected by such judgment or order, provided that such person is in jail, or 
ies oe for some special reason, see fit to grant such copy free of expense.—Gazette of India, 1873, 
Pp. O¢U, 
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Charges for Authenticated and Unauthenticated Copies.--(a) In all Criminal Courts, a aniforn 
charge shall be made for the preparation of copies, whether certified or uncertified, at the rate of 
four annas per fulio. This term, it is to be carefully explained to all subordinate officers, merely 
denominates a certain quantity of manuscript ; the folio to consist of 150 words English, or of 300 
words vernacular, four tigures counting as one word. 

(b) It is intended that this charge should eventually be levied by means of an impressed stamp 
of four annas on each sheet of paper corresponding with the folio to be provided by the applicant 
for acopy. The preparation locally of special stamps for the purpose has been nuihoreed by the 
Government. Some delay is, however, likely to occur in obtaining paper of the proper size and de- 
scription. Till such stamps are available, sheets bearing each an impressed (non-judicial) stamp of 
two annas will be used for the preparation of the copies. Each of these sheets is intended to contain 
half a folio—that is, 75 words English, or 150 words vernacular. As there are 15 lines in each sheet, 
no line should contain more than 5 words English, or 10 words vernacular. 

(c) All copies, whether authenticated or unauthenticated must, in future, before issue, be 
examined by w salaried ofticer.* The copics themselves will in all cases be made by section-writers 
who will be remunerated at the rate of two annas per folio. 

(ad) Half the charge of four annas per folio, levied by means of the impressed stamp, represents 
the payment to Government on account of the salary of examiners, cost of paper, &c.; the other 
half will represent the earnings of the section-writers, whose accounts will be made up monthly, and 
the amount due to each paid out of contingencies. These payments must be checked at the time with 
the upper part of each outa which, when the copy is ready, must be torn off each sheet, along the 
perforated line, and then endorsed with the copyist’s name, and kept till the end of the month. Care 
must be taken to see that nothing in excess of half the amount, realized in stamps is paid away. 

(e) To prevent the risk of stamped slips being used more than once, the officer passing the copyist’s 
account will, after checking it as directed, tear tho slips to pieces and cause them to be burnt in his 
presence. A certificate that this has been done must be attached to the contingent bill on which the 
copyist’s fees are drawn. 

(*) To protect the interests of the Government, care must be taken to see that all copies issued 
from the Courts are prepared on the prescribed stamp paper ; they must be written on one side of 
the sheet only, and must not contain more than the authorized number of words. On the other 
hand, care must be taken to see that applicants are not imposed upon by the copyists spreading their 
writing over a large number of sheets than is necessary. By insisting on the number of lines in each 
sheet being uniform control may easily be exercised in this matter, the number of words in a few of 
the lines in each folio being checked. The business of a copyist is (like most other occupations) one 
calling for skill and greatly dependent for its successful practice on experience: copyists, therefore, 
must possess or acquire skill in thcir business, or they ought not be retained. 

(7) When an applicant requires his copies to be furnished on the day of application, an extra 
fee of one rupeet shall be charged on all copies so furnished, to be levied from him by a Court-fee 
stamp, which should be affixed to the application for the copy and be entered in the register for Court- 
fee stamps. Care, however, is to be taken that other applicants for copies do not materially suffer 
by the arrangement. If the granting of other copies be much delayed by this rule, an extra hand 
ought to be told off to furnish their copies. 

(hk) Under ordinary circumstances, the time for furnishing the copies required shall not be 
later than 1 p.M. of the fifth open day after the presentation of the appjication. 

(i) In the case of authenticated copies, the Court-fee chargeable under the Court-Fees Act should 
be leviedby affixing the necessary stamp to the first folio of the copy. 

(j) In the case of maps and plans, no general rule can be laid down. In each case a charge 
will have to be fixed with reference to the difficulty or intricacy of the work to be done. Half will 
be paid to the copyist, and half credited to Government on account of examination fees and cost of 
materials.—Cal. H. C. C. 0., No. 35 of 1st October 1880 ; Wilkins, pp. 135-139. 

Copies of Convictions and Sentences of Persons in the Military Department.—Judicial Commis- 
sioners, Sessions Judges, and Magistrates will forward to the Military Department of the Govern- 
ment of India a copy of the conviction and sentence in all cases in which persons serving under the 
Government of India in that Department are convicted in a Criminal Court-—Cal. H.C. C. 0., No. 6 
of 17th July 1871; Wilkins, p. 139. 

Copies of Letters and Resolutions of the High Court.—Applications made to the local authori- 
ties for copies of any letters from, or resolutions passed by, the High Court, must be referred to the 
Court for orders. Copics of such documents may not be granted by the local authorities. This rule 
is not to be considered to apply to the sentences of the High Court in criminal trials.—Cal. H. C, 
Cc. O., No. 160 of 19th April 1844; Wilkins, pp. 189-140. 

Copy of Judgment of Sessions Judge how and for what purpose obtainable by District Magise 
trate.—Whenever an application is made by the Magistrate of the District to the Sessions Judge for 
a copy of any of the proceedings before the Court of Session, the Judge shall permit a copy to be 
made by any person whom the Magistrate may depute for that purpose. Such copies will be granted 
only for the information and guidance of Magistrates and committing officers, who are not at liberty 
to cavil at the judgment of the Sessions Court, or enter into any discussion with the Judge upon ite 
merits.—-Cal. H. C. C. 0., No. 1 of 8th January 1864; Wilkins, p. 140. 

The following rules are in force in Bombay :— 

1.—Every complainant shall, upon showing good cause, be entitled to receive certified copies 
of depositions and all documents recorded in evidence in the case. Such copies shall be made at the 
expense of the person applying for them. 





* The duty of examining copies should, as a rule, be entrusted to the Head Clerk or Sherista- 
dar ; but where this is not possible, the Judge of the Court should make any other suitable arrange- 
ment, except that the copyists must not be allowed to examine for each other.—Cal. H. C. C. O. (Civit), 
No. 8 of 20th June 1875; Wilkins, p. 136. 

+ This is a fee for credit to Government, and no part of it is payable to the copyists, 
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11.—Where a Magistrate is unable to procure a clerk to make a copy which any person is entitled 
to receive, he should cause it to be made by the establishment of the Magistrate of the District.— 
Bombay Gazette, 1879, p. 471. 

Rules regarding copying fees in Criminal Courts :— : _ 

I.—No fee should, under any circumstances, be taken for any copy which the person receiving 
it is entitled by law to receive gratis. ; 

II.—All copies should be not merely correct, but should also be made in a clear clerk’s hand. 
The practice of allowing schoolboys and domestics to make copies, which are scarcely legible, should 
be everywhere discontinued. : 

III.—The Sessions Judge or the District Magistrate should prescribe the fees to be charged for 
copying every kind of document in the Sessions Court or the Magisterial Court, and may, if necessary, 
prescribe different rates of fees for different Courts: Provided that the fees charged for copying 
shall not exceed the following rates :— 

In the case of English copies, two annas per 100 words. 

In the case of vernacular copies, half anna per 100 words. _ 

In the case of certified copies, an additional half anna per 100 words, for examining and com- 

aring. 
. IV.—The fees for making each copy may be paid to the particular clerk by whom each document 
is prepared; or all the fees paid in each Court for copies collected during the month, may be 
distributed atthe end of the month, at the discretion of the presiding Judge or Magistiate, amongst 
the pee employed by him as copyists. : 

.—Copies may be made by any competent person, whether he be a member of the Court estab- 
lishment or not: Provided that no permanent member of the Court establishment shall make 
copies for which fees are charged during the time known as ‘ office hours,’ nor when his services are 
otherwise required by his superior officar.—Bombay Gazette, 1881, p. 389. 

A copy of the reasons recorded by any Criminal Court, under s. 429, for passing a sentence 
or final order in a case, shall be furnished without delay on the application of any party to the case 
in which such sentence or order is passed. ; : el 

Such copy should be made at the expense of the party applying for it, and on his furnishing 
such stamp paper as may be required by law, but where a Magistrate F. P. is unable to procure a 
writer to make a copy at the expense of a party, he should cause a copy to be made by the estab- 
lishment of the Magistrate of the District at the Sudder Station.—Bombay H.C. Cir., 257. 

In order to aid Appollate Courts in determining whether appeals are barred by limitation, 
every Criminal Court subordinate to the High Court shall cause to be endorsed the following 
particulars on every copy of a judgment, order, or charge to a jury, furnished under the provisions 
of s. 276 or 464 (s. 548 or 371) of the Code of Criminal Procedure :— 


The date on which the copy was applied for. 
The date on which it was ready for delivery. 
The date on which it was delivered. 


To prevent unauthorized alterations being made, the dates should be written in letters in a dis- 
tinct handwriting, and each endorsement should be signed by some responsible officer of the Court 
on the date to which it refers.—Bombay Gazette, 1879, pp. 471, 475. See Cul. C. O., No. 1, 18th June 
1883; Wilkins, p. 138. 


The following rule is in force in Burma :— 


On all copies of judgments and orders granted to applicants, note shall be made by the Clerk of 
the Court or other responsible officer— 

(1) of the date on which application for copy was made, and 

(2) of the date on which copy was ready for delivery to the applicant. 
—Burma Gazette, 1875, Part III, p. 23. 


Under the rules in force in Madras, copies of any portion of the record of a criminal trial 
must be furnished to the parties concerned on payment of the proper stamp and the authorized 
fee for copying. Where the Judge’s notes form the only record of the evidence, copics of those 
notes should be given. A prisoner sentenced to death is entitled to obtain a copy of the Jnudge’s 


ee of perencer Mad: H.C. Pro., 21st March 1860, 5th January 1863, and 11th December 1865 ; 
eir, p. 


549. The Governor-General in Council may make rules, consistent with 
Delivery to Military this Code and the Army Act [1881], or any similar 
authorities of persons law for the time being in force, as to the cases in which 
Peseta ee Rae by persons subject to military law shall be tried by a Court 
en ae to which this Code applies or by Court-Martial ; and 
when any person is brought before a Magistrate and charged with an offence for 
which he is liable, under the Army Act [1881], section 41, to be tried by a 
Court-Martial, such Magistrate shall have regard to such rules, and shall in 
proper cases deliver him, together with a statement of the offence of which he is 
accused, to the Commanding Officer of the regiment, corps or detachment to 
which he belongs, or to the Commanding Officer of the nearest military station, 
for the purpose of being tried by Court-Martial. 
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Every Magistrate shall, on receiving a written application for that purpose by 

Apprehension of such the Commanding Officer of any body of troops stationed 

persons. or employed at any such place, use his utmost endea- 
vours to appcehend and secure any person accused of such offence. 


See Beng. Reg. XX of 1825, a Regulation for declaring the jurisdiction of the Military Courts- 
Martial and Courts of Requests. The dates in brackets have been struck out by Act XII of 1891, 
Sched. I. Sees. 5, ante. 


990. Police-officers superior in rank to an officer in charge of a Police- 

Powers of superior station may exercise the same powers, throughout the 

officers of Police. local area to which they are appointed, as may be ex- 
ercised by such officer within the limits of his station. 


As to the powers and duties of an officer in charge of a Police-station, see note tos.4(0). See 
also Emp. v. Tucker, I. L. R. 7 Bom. 42, and section 127, supra. 


901. Upon complaint made to a Presidency Magistrate or District 
Power to compel res- Mayistrate on oath of the abduction or unlawful deten- 
toration of abducted tion of a woman, or of a female child under the age of 
fomeiee: fourteen years, for any unlawful purpose, he may make 
an order for the immediate restoration of such woman to her liberty, or of such 
female child to ber husband, parent, guardian or other person having the lawful 
charge of such child, and may compel compliance with such order, using such 
force as may be necessary. 
The terms of this section are general. It may, however, be questioned whether it could be 


acted upon where the woman or child has been abducted and taken out of the jurisdiction, and 


detained out of the jurisdiction of the Court. 
As to what is an unlawful detention, see Abraham v. Mahtabo, I. L. R. 16 Cal. 487. 
See s. 491 supra, and In re Saithri, I. L. R. 16 Bom. 307. 


992. Whenever any person causes a Police-officer to arrest another 
Bik person in a Presidency-town, if it appears to the 
pensation to per- ; : } 
gon groundlessly given Magistrate by whom the case is heard that there was no 
in charge in Presi- sufficient ground for causing such arrest, the Magistrate 
dency town. may award such compensation, not exceeding fifty rupees, 
to be paid by the person so causing the arrest to the person so arrested for his 
loss of time and expenses in the matter, as the Magistrate thinks fit. 

In such cases, if more persons than one are arrested [or complained against 
—repealed by Act IV of 1891, s. 3,] the Magistrate may, in ike manner, award 
to each of them such compensation, not exceeding fifty rupees, as such Magis- 
trate thinks fit. 

All compensation awarded under this section may be recovered as if it were 
a fine, and, if it cannot be so recovered, the person by whom it is payable shall 
be sentenced to simple imprisonment for such term not exceeding thirty days as 
the Magistrate directs, unless such sum is sooner paid. | 


As to the recovery of fines, see ss. 386—388, supra. 


558. With the previous sanction of the Governor-General in Council, 
Dewees 2p Gaaseach the High Court at Fort William, and, with the previous 
High Courts to make ‘sanction of the Local Government, any other High Court 
rules for inspection of established by Royal Charter, may, from time to time, 
records of subordinate make rules for the inspection of the records of subor- 
Courts. . 4 
dinate Courts. 
Power of other High Every High Court not established by Royal Charter 
Courts to make rules may, from time to time, and with the previous sanction of 
for other purposes. the Local Government, 
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(a) make rules for keeping all books, entries, and accounts to be kept in all 
Criminal Courts subordinate to it, and for the preparation and transmission of 
any returns or statements to be prepared and submitted by such Courts ; 

(b) frame forms for everv proceeding in the said Courts for which it thinks 
that a form should be provided ; 

(c) make rules for regulating its own practice and proceedings and the 
practice and proceedings of all Criminal Courts subordinate to it ; and 

(d) make rules for regulating the execution of warrants issued under this 
Code for the levy of fines : 

Provided that the rules and forms made and framed under this section shall 
not be inconsistent with this Code or any other law in force for the time being. 

All rules made under this section shall be published in the local official 
Gazette. 


Upper Burma :—In Upper Burma, excepting the Shan States, rules under section 553, clause 
(c), may reculate the following amon z other matters, namely :— 
(a) the fees to be paid for processes ; and 
(b) the fees to be paid for copies and inspection of records.—Reg. V of 1892, Sched. (X VI.) 


Sonthal Pergunnahs :—See Reg. V of 1893, s. 4 (VI). 


_ For rules as to the expenses of complainants and witnesses coming from the Mofussil to attend 
Sa ory before the High Court, Calcutta, on its Original Side, see Belchambers’s Rules and 
rders, p. di8. 


The following rule was passed under s. 292 of Act X of 1872 by the Bombay High Court :— 

The High Court directs that when death or grievous hurt has been caused by a blow from a stick 
or other similar wepon, the weight and dimensions of the weapon should be stated in the Sessions 
proceedings with such particularity as may enable the High Court (which has no opportunity of 
seeing it) to form an opinion as to the character of the weapon and the intention with which it was 
Saeed used. The mere entry of ‘a stick’ or ‘a stone’ in the list of property produced before the 

essions Court does not enable the High Court to judge whether the stick or the stone was a deadly 
weapon or a comparatively harmless weapon.— Bombay Gazette, 1881, p. 370. 


554. Subject to the power conferred by section 553, and by the twenty- 
fourth and twenty-fifth of Victoria, chapter LO4, section 
15, the forms set forth in the fifth schedule with such 
variation as the circumstances of cach case require, shall be used for the respec- 
tive purposes therein mentioned. 


Burma :—Subject to the provisions in this section the Recorder of Rangoon may make rules 
as to forms and other matters under Act XI of 1889, s. 91. ; 

For the form of warrant issued in Burma toa jailor, in cases where the payment or levy of a 
fine or portion of a fine has the effect of reducing the imprisonment to which an offender has been 
sentenced, see Burma Gazette, 1878, p. 211. 


In a recent case, Habiboolah v. Emp., I. LU. R. 10 Oal. 937, the prisoner was convicted on an 
alternative charge in the form provided by Schedule V, XXVIII, IT (4), post, of having given false 
evidence, such evidence consisting of contradictory statements contained in one deposition while he 
was under cross-examination and re-examination as a witness in a judicial proceeding. There was 
no finding as to which of the contradictory statements was false, the conviction being in accordance 
with the charge. It was held by WILSON and TOTTENHAM, JJ. (NORRIS, J., dissenting), that the 
conviction was good. The form referred to, it is to be observed, contemplates that the contradictory 
statements in respect of which the perjury is assigned have been made on different occasions ; but 
the Court, in the case referred to, considered this section sufficiently provided for the modification 


yi it oe - ue the case before it. Seo Emp. v. Ghulet, I. L. R. 7 All. 45, overruling Viaz 


Forms. 


959. No Judge or Magistrate shall, except with the permission of the 
Court to which an eee lies from his Court, try or 
Me eee a. Le. commit for trial any case to or in which he is a party, 
sonally interested, or personally interested, and no Judge or Magistrate 
shall hear an appeal from any judgment or order passed 

or made by himself, 

Explanation—A Judge or Magistrate shall not be deemed to be a party 
or personally interested, within the meaning of this section, to or in any case, 
merely because he is 1 Municipal Commissioner. 

As to transferring cases, see s. 526, ante, 
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Every member of a Committee constituted under the Central Provinces Municipalities Act, 
XVIII of 1889 (s. 3), shall be deemed to be a Municipal Commissioner. As to the Punjab, see Act 
XIII of 1884, s. 157; British Burma, Act XVII of 1884, s. 146. ; 

Under the Cantonments Act, XIII of 1889, a Judge or Magistrate shall not be deemed within the 
meaning of s, 555 of the Code to be a party to, or personally interested in, any prosecution against 
that Act because he is a member of the Cantonment Committec, or, where there is no such Com- 
mittee, is the Commanding Officer of the Cantonment, because he has ordered or approved the 
prosecution. 

Irregularities at Trial.—A Magistrate is not disqualified from dealing with a case judicially, 
merely because in his character of Magistrate it may have been his duty to initiate the proceedings, 
yet a Magistrate ought not to act judicially in a case where there is no necessity for his doing 80, or 
where he himself discovered the offence and initiated the prosecution, and was one of the principal 
witnésses for the prosecution (Reg. v. Bholanath Sen, I. L. R. 2 Cal. 23: see also Reg. v. Hiralal 
Dass, 8 B. L. R. (#'.B.) 422); and a recent case in England,—ey. v. Meyer, L. R. 1 Q. B.D. 1738. 


In Wood v. Corporation of Calcutta, I. L. R. 7 Cal. 322: (8S. C.) 9 C. L. R. 193, a conviction 
was held illegal, on the ground that the Magistrate, in a prosecution by the Corporation of the 
Town of Calcutta, had, by his connection as a servant of the Corporation, such an interest, pecu: 
hiary or personal, as was likely to give bim a bias in the mattcr of the prosecution. So in ®& 
recent case before the Calcutta High Court, it was held, that a conviction of an offence against any 
Municipal law or regulation had before a Bench of Magistrates which includes a salaried officer of 
the Municipality is bad.—In re Nobin Krishnu Mookerjee, 1. L. R. 10 Cal. 194. In the case of 
Dimes v. Grand Junction Canal, 3 H. L. Cas. 7938, LokD CAMPBELL said :—‘‘ lt is of the last im- 
portance that the maxim, that no man is to be judge in his own cause, should be held sacred. An 
that is not to be confined to a cause in which he is a party, but is to be applied to a cause in which 
he has an interest.” In that case a bill in equity was filed by an incorporated company, and a 
decree was made by the Lok» CHANCELLOR, but the decree was afterwards set aside, on the ground 
that the LORD CHANCELLOR was himself a shareholder in the company. See Reg. v. Bholanath 
Sen, I. L. R. 2 Cal. 23: Rey. v. Mukta Sing, 4B. L. R. Ap. Cr. 15: Reg. v. Hirulal Dass, 8 B. L. R. 
422: Reg. v. Milledge, L. KR. 4 Q. B. D. 332: and Reg. v. Gibbon, L. R. 6 Q. B. D. 168. 

In Serjeant v. Dale, L. R. 2 Q. B.D. 558, the following remarks were made by the Court (see 
pages 566 and 567)—‘‘ By the Common Law, a Judge who has an interest in the result of a suit Is 
disqualified from acting, except in cases of necessity where no other Judge has jurisdiction. ...- 
The law does not measure the amount of interest which a Judge possesses. If he has any legal 
interest in the decision of the question one way he his disqualified, no matter how small the in- 
terest may be. The law in Jaying down this strict rule has regard, not so much, perhaps, to the 
motives which may be supposed to Lias the Judge, as to the susceptibilities of the Htigant parties. 
One important object at all events is to clear away everything which might engender suspicion and 
distrust of the tribunal, and so to promote the feeling of contidence in the administration of justice 
which is so essential to social order and security... .. We are anxious not to be misunderstood 
in using this language. No right minded person does or can for a moment entertain the thought 
that the right reverend prelate who was called upon to act in this casc was or could be influenced 
by any consideration of personal interest in the proceeding. .... The applicant stands upon his 
legal right and calls upon us to give effect to it.” 

The mere circumstance that a trying Magistrate is the master of the complainant does not deprive 
the Magistrate of his jurisdiction, though it is expedient that the complaint in such a case should be 
yeaa een Magistrate.—In re Basapa, I. L. R. 9 Bom. 172. Sce Emp. v. Suhuden, I. L. BR. 

om. e7e 

On the 29th March 1883, the Municipal Commissioners of Commillah, at a meeting, issued an 
order under s. 256 of the Bengal Municipal Act of 1876. For having disobeyed that order, the 
accused was tried and ponviated before the District Magistrate under s. 188 of the Penal Code, and 
fined. The Magistrate who tried and convicted the accused was present as Chairman of the Muni- 
cipal Commissioners at the meeting of the 29th March when the order was passed. On revision, the 
conviction was set aside by the High Courtas illegal.—Jn re Kharak Chand Pal, 1. L. R.10 Cal. 1030. 
See Emp. v. Kvagadu, J. L. R. 15 Mad. 83. 

Prosecution.—A Magistrate who has been authorized by the Collector of a District under s. 43 
of the Stamp Act to prosecute offenders under the stamp laws is not competent alyo to try the 
persons whom he prosecutes.— Emp. v. Gangadhur Bhunjo, I. Ta. R. 3 Cal, 622. 

Imputation of Prejudice.—The accompanying copy of a despatch from the Secretary of State 
for India to the Government of Madras was circulated for the information and guidance of all 
Judges and Magistrates :— 

“The memorialist was prosecuted by the Collector, and he alleges that when the Sessions 
Judge came to try the case, he resided at the Collector’s house and was greatly prejudiced by the 
Collector against the memorialist. I have no douht that the latter assertion is quite unfounded, but 
I think it would be well if your Grace in Council would suggest to the Judges, through the High 
Court, to avoid, as far as possible, becoming the guests of those who are interested in cases, civil 
or criminal, which will eventually be submitted to the Judge’s decision. All possible imputation of 
prejudice against the weaker party will thus be avoided.”—Mad. H.C. C. 0., No.7, of 7th April 1877. 


996. The Local Government may determine what, for the purposes of 
_ Power to decide lan- this Code, shall be deemed to be the language of each 
guage of Courts. Court within the territories administered by such Govern- 
ment, other than the High Courts established by Royal Charter. 


With the permission of the Presidency Judge or Magistr®te, any advocate or pleader ma 
address the Court in English, when anyone of the pleaders on the opposite side is acquainted wit 
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that a hee, a or whenever the senior of such pleaders or his client consents to this being done.— 

Cal. H. C. C. O., No. 4, of 15th March 1869; Wilkins, p. 4. 

__ In Madras, advocates pleading in any lower Court in which the language of the Judge is Eng- 
lish, may address the Court in that language, the Judge making arrangement for the interpreta, 
tion, if pay of such address to the pleader on the other side.—Mad. H.C. Pro., 22nd July, 
1858 ; Weir, p. 26. 

Hindi was declared to be the Court language to be used in judicial and revenue proceedings in the 
Darjeeling District (Caleutta Gazette, 1873, p. 1116); Assamese in the five valley districts of Assam, 
viz., Kamroop, Durrung, Nowgong, Seebsagor, and Luckimpore.—Calcutta Gazette, 1873, p. 912. 

_ Canarese has been declared to be the language in ordinary use in the Criminal Courts of the 
District of Belgaum.—Bombay Gazette, 1874, p. 338. 


Powers of Governor- 557. All powers conferred by this Code on the 


Gene : ; 
Local prided tapos Governor-General in Council or on the Local Govern- 
cisable from time to ment may be exercised from time to time as occasion 


time. requires. 
This is new. 


958. The provisions of this Code shall apply, so far as may be, to all 
cases pending inany Criminal Court when this Code comes 


into force. 


[Repealed by Act XII of 1891, Sched.] 
As to the retroactive force of enactments aera to procedure, see In re Ratansi Kalianji, 
I. L. R. 2 Bom. 148, and Uda Begum v. Imam-ud-din, I. L. R. 2 All. 74. See also Srinivasachari 


v. Queen, I. L. R., 6 Mad., 336. 


Pending cases, 


“5599. A public servant having any duty to perform in connection with 

Officers concerned in the sale of any property under this (ode shall not 

sales not to purchase or purchase or bid for the property.” [Act X of 1886, 
bid for property. 8. 7 


960. (1) Jf tn any case instituted by complaint as defined in this Code, 
or upon information given to a Police-oficer or to a Magistrate, a person 2s accused 
of any offence triable by a Magistrate, and the Magistrate by whom the case ts tried 
discharges or acyuits the accused and is satisfied that the aceusation against him was 
frivolous or vewatious, the Magistrate may, in his discretion, by his order of discharge 
or acgutttal, direct the person upon whose complaint or information the accusation 
was made to pay to the accused, or to each of the accused where there are more than 
one, such compensation, not eaceeding fifty rupees, as the Magistrate thinks fit : 


Provided that, before making any such direction, the Magistrate shall— 

(a) record and consider any objection which the complainant or informant may 
urge against the making of the direction, and, 

(b) ef the Magistrate directs any compensation to be pard, state in writing, in 
his order of discharge or acquittal, his reasons for awarding the com- 
pensation. 

(2) Compensation of which a Magistrate has ordered payment under sub- 

section (1) shall be recoverable as 7f it were a fine: 

Provided that, if tt cannot be recovered, the imprisonment to be awarded shall 
be simple, and for such term, not exceeding thirty days, as the Magistrate directs. 

(3) A complainant or informant who has been ordered under sub-section (1) 
by a Magistrate of the second or third class to pay compensation to an accused 
person may appeal from the order, in so far as the order relates to the payment of 
compensation, as if such complainant or informant had been convicted on a trial 
held by such Magistrate. 

(4) Where an order for payment of compensation to an accused person ts 
made in a case which is subject to appeal under sub-section (3), the compensation 
shall not be paid to him before the period allowed for the presentation of the appeal 
has elapsed, or, tf an appeal is presented, before the appeal has been decided. 
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(5) At the time of awarding compensation in any subsequent civil suit relating 
to the same matter, the Court shall take into account any compensation paid or re- 
covered under this section. [Act IV of 1891, s. 2.] 


_ This section has been substituted for s. 250 of the Code which had been repealed. It is wider 
In its extent than s. 250 was. Now an informant to a Police-officer or a Magistrate as well as a 
complainant is liable for making a vexatious or frivolous accusation. 

n cases instituted on complaint if the accused is acquitted after being called upon to go into 
a defence and even after all the evidence is recorded compensation may be awarded.—2#mp. v. 
Pandu Valad, I. L. R. 10 Bom, 199. 

Complaint.—As to what is a complaint, see s. 4 and notes to ss. 191 (a). 195, and Bharat Chunder 
Nath, I. L. R. 20 Cal. 481, and In re Keshav Lukshman, I. L. R. 1 Bom. 175. 

No appeal lies from an order under this section. Sec Chapter XX XI: and see Mad. H. C. 
Pro., 22nd November 1879; Weir, p. 5. ; 

i ae form of warrant of imprisonment on failure to recover amends by distress, see Sched. V, 
0. e 

As to the mode of recovering compensation, sce ss. 386, 387, infra. 

The special provisions of this section are applicable only in the case of original trials under this 
Chapter. See Pro., 14th February 1873, 27th February, 1875 (8 Mad. H.C. R. Appa. vii), and 18th 
February 1879: and Reg. v. Ramji Valad Daji, 5 Bom. H. C. R. Cr. 12: In re Gurningapa, 7 Bom. 
(Crown Cas.) 58; Radhanath Panja v. Wooma Churn Chowdhry, 22 W. R. Cr. 12. 


A complaint may be both frivolous and false. The award of compensation for making a frivo- 
lous complaint does not preclude the Magistrate who makes.-it from subsequently sanctioning a 
prosecution for making a false complaint.—Alad. H.C. Pro., 12th November 1875; Weir, p. 5. He may 
make an order directing the complainant to make amends to the accused, notwithstanding that the 
complainant is to take his trial for perjury.—Rey. v. Roopun Rae, 15 W.R. Cr. 9; (S. C.) 6 B. L. R. 
296. The whole or any part of any fine recovered may be ordered to be applied in compensation 
for the injury caused by the offence committed, where substantial compensation is, in the opinion 
of the Court, recoverable by civil suit.— S. 45, post. 

A complaint may of course be well founded as regards some of the defendants and yet vexatious 
and frivolous as regards others and compensation may be ordered to be paid to those as regards 
whom it is frivolous or vexatious.—~-Wumber v. Ambu, I. L. R. 5 Mad. 381. 

When several distinct charges are made, in respect of some of which compensation can, and 
in respect of the others compensation cannot, be awarded, the Magistrate may, in dismissing the 
charges, award compensation.—AZodhoosovodun Ghose v. Joyram Hazrah, 13 W. R. Cr. 39 But 
see Gunamansee v. Hares Dutta, 18 W. R. Cr. 6, where an award of compensation was set aside 
as illegal in a case of criminal force and theft or robb-ry, because the charge was in part one of 
theft or robbery, and because criminal force really was used to the complainant. 


An illegal seizure of cattle under colour of the Cattle Trespass Act, 1871, not having been 
constituted awn offence under that Act or otherwise, an award of compensation under this section of 
the Code to the accused on such complaint is illegal—Pélehi v. Ankappa, I. L. R. 9 Mad. 102: 
Kottalanada v. Muthaya, 1. L. R. 9 Mad. 374: In re Kallachand, 1. Ll. R. 13 Cal. 304. 

Jompensation cannot, be directed to be given by order under s. 119, supra, where there is no 
evidence on which the Magistrate can direct security to be given.—Jey Sinyh v. Kanhya, Punj. 
Rec., 1884. p. 72. 

A Magistrate, in making an order for compensation, is ordinarily bound, if the amount be not 
paid, to proceed to the recovery of it by distress and sale of the moveables of the person ordered 
to pay ; but if such person admits that he has no goods and thereby waives the right to have the 
amount levied by distress. the Magistrate may proceed to imprison him in the civil jail. The war- 
rant of distress cannot have currency simultaneously with the imprisonment, because the alter- 
native permitted in case of failure to realize has already been adopted.—Bisheshwar Shaha v. 
Bishwambhur Sircar, 23 W. R. Cr 64. 

A Magistrate cannot exceed the amount mentioned in the Code, and he can only award that 
any sum not exceeding that amount be paid to the accused by way of compensation ; he cannot 
impose it as a fine, otherwise than in compensation, and he cannot directly sentence the complain- 
ant to imprisonment in default of payment. The amount awarded is recoverable by distress and 
Sale of the complainant’s property, and in default of such distress, by imprisonment of the com- 
plainant.—Rey. v. Gopal, 2 All. 430. 

Compensation may be given in summons-cases, and in all such cases, whether tried summaril 
or not, if the Magistrate acquits and is also of opinion that the complaint was vexatious or fri- 
volous it is open to him to award compensation..—Zmp. v. Basava, 1. L. R. 11 Mad. 142; Reg. 
v. Yellappa Bin Mudkappa, 1 Bom. H. C. R., 181. See Somu v. Reg., I. L. R. 6 Mad. 316. 

The fact that the accused has been tried and acquitted is no bar to the award of compensation. 
—Number v. Ambu, I. L. R. 5 Mad. 381: Emp. v. Pandu Valad, 1. L. R. 10 Bom. 199. 


Special provisions 061. (1) Notwithstanding anything in ths Code 
with respect to offence no Magistrate except a Chief Presidency or District 
of rape byahusband. WVagistrate shall— 

(a) take cognizance of the offence of rape where the sevual intercourse was hy 
aman with his wife, or 
(b) commit the man for trial of the offence : 
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(2) And, notwithstanding anything in this Code if a Chief Presidency Magis- 
trate or District Magistrate deems it necessary to direct an investigation by a Police- 
officer with respect to such an offence as is referred to. in sub-section (1) of thes 


section, no Police-officer of a rank below that of Police Inspector shall be employed 


either to make, or to take part in, the investigation. 


Year, reign and chapter. 


13 Geo. III, chapter 63 


Number and year. 


XXIII of 1840 


XLV of 1860 
V of 1861 


XVIII of 1862 


VI of 1864 
II of 1869 


XXII of 1870 


IV of 1872 
X of 1872 
XI of 1874 
XV of 1874 
X of 1875 


SCHEDULE I. 


EnactmMents REPEALED. 


Title. 


An Act for establishing certain regu- 
lations for the better management of 
the affairs of the East India Com- 
pany, as well in India as in Europe. 


[Act X of 1891.] 


Extent of repeal. 


Section 38. 


(b)—Acts of the Governor-General in Council. 


Subject. 


Execution of process 


Penal Code 
Police Act 


Criminal Procedure, Supreme Courts 


Whipping es 
J eattccs of the Peace 


Application to European British sub- 
jects of Acts conferring summary 
jurisdiction. 

Punjab Laws 


The Code of Crimina] Procedure 

Amending the Code of Criminal Pro- 
cedure. 

Laws Local Extent 


High Courts’ Criminal Procedure 


Extent of repeal. 


So much as has not been re- 
pealed. 

The illustrations to section 214. 

Seetion 6 and the last nine 
words of section 24. 

Section 35, down to and includ- 
ing the words ‘ provided that.’ 

So much as has not been re- 
pealed. 

Section 7. 

So much as has not been re- 
pealed. 

So much as has not been re- 
pealed. 


So far as it relates to Bengal 
Regulation XX of 1825. 

So much as has not been re- 
pealed. 

The whole. 


So far as it relates to Bengal 
Regulation XX of 1825. 

The whole Act, except section 
144 and so much of section 146 
as relates to informations (1).. 


(1) Sections 144 and 146 of Act X of 1875 are as follows :— 


144, The Advocate-General may, with the previous sanction of the Governor-General in Council or the 
Local Government, exhibit to the Local High Court, against persons subject to the jurisdiction of the said 
Court, informations for all purposes for which Her Majesty’s Attorney-General may exhibit informations on 
behalf of the Crown in the Court of Queen’s Bench or Exchequer. 

Such proceedings may be taken upon every such information as may lawfully be taken in case of 
similar informations filed by Her Majesty’s Attorney-General in England, so far as the circumstances of the 
case and the course and practice of proceeding in the said High Courts respectively will admit. 

All fines, penalties, forfeitures, debts, and sums of money recovered or levied under or by virtue of 
any such information shall belong to the Government of India. 

146, At any stage of any proceeding under this Act, before the return of the verdict, the Advocate- 


General may, if he think fit, inform the Court on behalf of Her Majesty that he will no further prosecute 
the defendant upon the information or charge; and thereupon all proceedings on such information or charge 
against the defendant shall be stayed, and he sball be discharged of and from the same. But such discharge 
shall not amount to an acquittal, ; 
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(b)—Acts of the Governor-General in Council.—(Contd.) 


Number and year. 


XX of 1875 


XVIII of 1876 
IV of 1877 


XXI of 1879 
X of 1881 


Number and year. 


Bengal Regulation XX 
of 1825. 
III of 1872 


IX of 1874 


Til of 1877 


Subject. 


Oentral Provinces Laws 


Oudh Laws 


Presidency Magistrates 


Extradition ore 


Coroners oe 


(c)—Regulations. 


Subject. 


Jurisdiction of Courts-Martial 
Santhal Parganas Settlement 


Arakan Hills District Laws 


Ajmere Laws 


Extent of repeal. 


So far as it relates to Bengal 
Regulation XX of 1825, 


Ditto. 


The whole Act except sec- 
tion 57 (1). 


Chapter ITI. 


Sections 8 and 9. 


Extent of repeal. 


So much as has not been 
repealed. 


So far as it relates to Act X 
of 1872, 


So far as it relates to Acts II 
of 1869, X of 1872, and XI 
of 1874. 


So far as it relates to Bengal 
Regulation XX of 1825, 


{d)—Act of the Governor of Fort St. George in Council. 


Number and year. 


VITI of 1867 


tion of his duty. 


Subject. 


Police 


Extent of repeal. 


Section 9. 


(1) Section 57 of Act 1V of 1877 is as follows :— 


A fee of eight annas shall be paid for every summons of warrant issued by a Presidency Magistrate, 
except in the case of a summons to attend and give evidence or to produce documents, in which case there 
shall be paid a fee cf four annas: : 
_ Provided that such Magistrate may in any case remit any such fee, if he is satisfied that the complainant 
is unable to pay the same, and shall remit it when the complaint is made by a public servant in the execu- 
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ORDINARY POWERS OF PROVINCIAL MAGISTRATES. 419 


SCHEDULE III. 


ORDINARY POWERS OF PROVINCIAL MAGISTRATES, 


I.—Ordinary Powers of a Magistrate of the Third Class. 


(1} Power to arrest, or direct the arrest in his presence of, an offender, section 65. 
14.—Power to arrest, or direct the arrest and to commit to custody a person committing an offence 
in his presence section 64 [Inserted by Act XII of 1891, Sched. II]. 
{2) Power to endorse a warrant, or to order the removal of an accused person arrested under a 
warrant, sections 83, 84 and 86. 
ff) Power to issue proclamations in cases judicially before him, section 87. 
4) Power to attach and sell property in cases judicially before him, section 88. 
ts Power to restore attached property, section 89. 
6) Power to issue search-warrant, section 96. 
(7) Power to endorse a search-warrant and order delivery of thing found, section 99. 
(8) Power to record statements or confessions during a police investigation, section 164. 
(9) Power to authorize detention of a person during a police investigation, section 167. 
(10) Power to detain an offender found in Court, section 351. 
(11) Power to sell perishable property of a suspected character, section 525. 


II,—Ordinary Powers of a Magistrate of the Second Class. 


(1) The ordinary powers of a Magistrate of the third class. 
(2) Power to order the police to investigate an offence in cases in which the Magistrate has 
jurisdiction to try or commit for trial, section 155. 


III.—Ordinary Powers of a Magistrate of the First Class. 


G} The ordinary powers of a Magistrate of the second class. 

(2) Power to issue search-warrant otherwise than in course of an inquiry, section 98, 

(3) Power to issue search-warrant for discovery of persons wrongfully confined, section 100, 
(4) Power to require security to keep the peace, section 107. 

(5) Power to require security for good behaviour, section 109. 

(8) Power to make orders, &c., in possession cases, sections 145, 146 and 147, 

q Power to commit for trial, section 206.* 

(8) Power to stop proceedings when no complainant, section 249, 

(9) Power to make ordara of maintenance, sections 488 and 489. 


IV.—Ordinary Powers of a Sub-divisional Magistrate. 


) The ordinary powers of a Magistrate of the first class. 
) Power to direct warrants to landholders, seetion 78. 
Power to make orders ax to local nuisances, section 133. 
4} Power to make orders prohibiting repetitions of nuisances, section 143. 
5) Power to make orders under section 144. 
(6) Power to hold inquests, section 174. 
(7) Power to issue process for person within local jurisdiction who has committed an offence 
outside the local jurisdiction, section 186. 
(8) Power to entertain complaints, section 191. 
(9) Power to receive police reports, section T91. 
(10) Power to entertain cases without complaint, section 191. 
(11) Power to transfer cases to a Subordinate Magistrate, section 192. 
(12) Power to pass sentence on proceedings recorded by a Subordinate Magistrate, section 349, 
(13) Power to sell property alleged or suspected to have been stolen, &c., section 524. 
(14) Power to withdraw cases other than appeals, and to try or refer them for trial, section 528, 


V.— Ordinary powers of a District Magistrate. 


(1) The ordinary powers of a Sub-divisional Magistrate, being a Magistrate of the first class, 
(2) a to issue scarch-warrants for documents in custody of Postal or Telegraph authorities, 
section 96. 
(3) Power to discharge persons bound to keep the peace or to be of good behaviour, section 124, 
(4) Power to cancel bond for keeping the peace, section 125, 
(5) Power to try summarily, section 260. 
(6 Power to quash convictions in certain cases, section 350. 
7 Power to hear appeals from orders requiring security for good behaviour, section 406. 
ts Power to hear or refer appeals from convictions by Magistrates of the second and third 
classes, section 407. ; 
(9) Power to call for records, section 435. ; 
(10) Power to revise orders passed under section 514 and section 515. 


* As to the powers of a Magistrate empowered with ordinary powers of » Magistrute of second class and also 
tho powers to commit for trial under 6, 206—See Ramsundar v. Nirotam, 1. L, R. 6 All, 477, 
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ADDITIONAL POWERS OF PROVINCIAL MAGISTRATES. 


SCHEDULE IV. 


ADDITIONAL POWERS WITH WHICH PROVINCIAL MAGISTRATES MAY BE INVESTED. 


f 


( By THE LocaL Gov- 
ERNMENT. 
POWERS WITH 
WHICH A MAGIS- 
TRATE OF THE‘ 
FIRST CLASS 
MAY BE INVEST- 
ED. 
By THE DISTRICT 
MaGIsTRATE. ' 
By THE LocaLn Gov- 
ERNMENT, 
POWERS WITH 
WHICH A MAGIS- 
TRATE OF THE 
SECOND CLASS 
MAY BE INVEST- 
ED. 
By THE DIsrricr 
MAGISTRATE. 
By THE LocaL Gov-{ 
ERNMENT. 
POWERS WITH 
WHICH A MAGIS- 
TRATE OF THE 
THIRD CLASS 
MAY BE INVEST- 
ED By THE DISTRICT 
MAGISTRATE. 


(1) Power to require security for good be- 
haviour, section 110: 

(2) Power to make orders as to local nui- 
sances, section 133: ; 
(3) Power to make orders prohibiting repeti- 

tions of nuisances, section 143: 

Bi Power to make orders under section 144: 

(5) Power to hold inquests, section 174: 

(6) Power to issue process for person within 
local jurisdiction who has committed an of- 
fence outside the local jurisdiction, sec- 
tion 186: 

(7) Power to take cognizance of offences upon 
complaint, section 191: 

(8) Power to take cognizance of offences upon 
Police reports, section 191: 

(9) Power to take cognizance of offences upon 
information, section 191: 

(10) Power to try summarily, section 260 : 

(11) Power to hear appeals from convictions 
by Magistrates of the second and third 
classes, section 407: 

(12) Power to sell property alleged or suspect- 
ed to have been stolen, &c., section 524. 

(1) Power to make orders prohibiting repeti- 
tions of nuisances section 143: 

3} Power to make orders under section 144 : 

3) Power to hold inquests, section 174. 

4) Power to take cognizance of offences upon 

complaint, section 191: 

5) Power to take cognizance of offences 
upon Police reports, section 191 : 

(6) Power to transfer cases, section 192. 

(1) Power to pass sentences of whipping, sec- 
tion 32: 

(2) Power to make orders prohibiting repeti- 
tions of nuisances, section 143: 

(3) Power to make orders under section 144: 

(4) Power to hold inquests, section 174: 

(5) Power to take cognizance of offences upon 

( 

( 


( 
( 
( 
( 


complaint, section 191: 

6) Power to take cognizance of offences upon 
Police reports, section 191: 

7) Power to take cognizance of offences upon 
information, section 191; 

(8) Power to commit for trial, section 206, 

(1) Power to make orders prohibiting repeti- 
tions of nuisances, section 143: 

(2) Power to make orders under section 144: 

(3) Power to hold inquests, section 174: 

(4) Power to take cognizance of offences upon 
complaint, section 191: 

(5) Power to take cognizance of offences upon 
Police reports, section 191. 


(1) Power to make orders prohibiting repeti- 
tions of nuisances, section 143: 

2) Power to make orders under section 144: 

3) Power to hold inquests, section 174: 

(4) Power to take cognizance of offences upon 
complaint, section 191: 

(5) Power to take cognizance of offences upon 
Police’reports, section 191: 

(6 Power t» commit for trial, section 206: 

(1 Power to make orders prohibiting re- 
petitions of nuisances, section 143 

2) Power to make orders under section 144: 

3) Power to hold inquests, section 174: 

(4) Power to take cognizance of offenccs 
upon complaint, section 191: 

(5) Power to take cognizance of offences 
upon Police reports, section 191, 
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POWERS WITH) 
WHICH A _ SUB- 


DIVISIONAL MA- By THE LOCAL (Gov- : 
GISTRATE MAY ERNMENT. Power to call for records, section 435, 


BE INVESTED. 


SCHEDULE YV. 


FORMS. 
I.—SUMMONS TO AN ACCUSED PERSON, 
(See section 68.) 
Od x Siyis wate Sea hess dod de ac Rtas Farina acess BA Sei OF ete itecengi ats ight oid initiating nnn 4G adcheeae he hk 


WHEREAS your attendance is necessary to answer to a charge of (state shortly the offence 
charged), you are hereby required to appear in person (or by pieader, as the case may be), before 


CNG CM GUS V OEE) Sse casnasce Soawsieorteartnanl ousncgsacs iad a contacd veaaate lon ecsteueiun 2) Oat Cerne ay et Aa 
on the... GOV Ol cicadas | 2° Os: ; 
Herein fail not. 
Dated this.................... ORY Ol tuticem sues 18. 
(Seal.) (Signature.) 


II.—WARRANT OF ARREST. 
(See section 75.) 


To (name and designation of the person or persons who is or are to execute the warrant.) 


WHEREAS............ceeees OF ses tiyeneee a heer peenie stands charged with the offence of (state the 
offence), you are hereby directed to arrest the said.........0.... ce eeeeee ees and to produce him before 
me. Herein fail not. 

Dated this......... ccc day of....... panvaiea eentetes ais 18. 

(Seal.) (Signature.) 





(See section 76.) 
This warrant may be endorsed as follows :— 


If the said....  .....ccceccceseeeeeees shall give bail himself in the sum of...............ccccccceescccccsaetee ces : 
with one surety in the sum OFf..... 0.0.0.0... cc ceeeeceecee cecee eee cnaeeeteeece cea eeeaenseaeeenes (or two sureties each in 
tO BUI OF kok ca seo ands easaeieesidaceed ak ) to attend before me on the..............ccceccceeecceccesescseceuuenseesce 
ORY’ OF wvecuatwtsiasiiecwesinsticene and to continue so to attend until otherwise directed by me, he may be 
released. 

Dated this.............00.:000A@y Of... ccc ceeceteesecese ees 18. 


(Signature.) 


III.—BOND AND BAIL-BOND AFTER ARREST UNDER A WARRANT. 


(See section 86.) 

I, (m0), OF. .esececeeseneeeeeecscee cae sede eteonenensesedeannea Sean geeages , being brought before the District 
Magistrate Of 0. 0.0.0... cereceeees ceeeettes tenner neeees (or, as the case may be) under a warrant issued to 
compel my appearance to answer to the charge of ...............:068 ceecee eee , do hereby bind myself to 
attend in the Court of..................... on the.......... 0... .- day of .. .......... ..mext to answer to 
the said charge and to continue so to attend until otherwise directed ny, the Court ; and in case of 
my making default herein, I bind myself to forfeit to Her Majesty the Queen- Empress of India 
the sum Of rupees...........cceecee ceseeeee ere ees ‘ | 

Dated this.............::666 day of.................. Hedelaete. 18. 

(Signature.) 

I do hereby declare myself surety for the abovenamed ...............::cccceeeeccsersseeeseeeneee sesssseessenes 
ee en Terr ror? , that he shall attend before......................ccccc ec eee eeeee ees in the Court 
3) ere Gran ON thes nwnkawienin axaad ORY Of 6. iiss iicdecssncvs next to answer to the charge on which 
he has been arrested, and shall continue so to attend until otherwise directed by the Court; and, 
in case of his making default therein, I hereby bind myself to forfeit to Her Majesty the Queen- 
Empress of India the sum OF TUPCOS..: iiseseseccencsdisecsases ‘ 

Dated this..........:..00ceeee OGY Ol resiosces Siawiccstsnatencne 18, 


(Signature.) 


422 . FORM OF PROCESSES. 


IV.—FROOLAMATION REQUIRING THE APPEARANCE OF A PERSON ACCUBED. 
(See section 87.) 


WHEREAS complaint has heen made before me that (name, descriplion and address) has com- 
mitted (or is suspected to have committed) the offence OF ............ .ccc0. cececeesssceeecensteeetcosssaensenessuauene ; 
punishable under section.................. of the Indian Penal Code, and it has been returned to @ 
warrant of arrest thereupon issued that the said (name) cannot be found ; and whereas it has been 
shown to my satisfaction that the said (name) has absconded (or is concealing himself to avoid the 
service of the said warrant) ; 


Proclamation is hereby made that the said...............::ccccesecee ees OF ies antodtatohs abouaitenoaane ennnine 
is required to appear at (place) before this Court (er before me) to answer the said cumplaint 
WITHIN Ancien ieee days from this date, 

Dated this................0008 OGY Ol 55-3 ast ic cecaidastzcerss 18 , 

(Seal.) (Signature.) 


V.—PROCLAMATION REQUIRING THE ATTENDANCE OF A WITNESS. 
(See section 87.) 


WHEREAS complaint has been made before me that (name, description and address) has com- 
mitted (or is suspected to have committed) the offence of (mention the offence concisely), and a 
warrant has been issued to compel the attendance of (name, description and address of the witness) 
before this Court to be examined touching the matter of the said complaint ; and whereas it has 
been returned to the said warrant that the said (name of witness) cannot be served, and it has been 
shown to my satisfaction that he has absconded (or is concealing himself to avoid the service of the 
said warrant) ; 


Proclamation is hereby made that the said (name) is required to appear at (place) before the 


Court of........... ssceboe Seaeeetont On the..............068 OGY 08 Gs. icc tes NEXt Ab... ccceeee o’clock, to be 
OxamMined touching..............ccccccecesteeesscceesseseneeeseeanees the offence complained of. 

Dated this............000060: CON Of el aetccctviiaes ute: tat 18. 

(Seal.) (Signature.) 


VI.—ORDER OF ATTACHMENT TO COMPEL THE ATTENDANCE OF A WITNESS. 
(See section 88.) 
To the Police-officer in charge of the Police-station at............cccsccesccesesseneccscevecssenenrecsecsaucesessauene 


WHEREAS a warrant has been duly issued to compel the attendance of (name, deacription and 
address) to testify concerning a complaint pending before this Court, and it has been returned to 
the said warrant that the said (name of witness) cannot be served ; and whereas it has been shown 
to my satisfaction that he has absconded (or is concealing himself to avoid the service of the said 
warrant); and thereupon a Proclamation was duly issued and published requiring the said ......... 
cada Macken eee es to appear and give evidence at the time and place mentioned therein, and he 
has failed to appear ; 

This is to authorize and require you to attach by seizure the moveable property belonging to 


Yea 8 acc Sn asec Seen ch hs hen es ot cn ete caste ae ce aalecdiaWs be Monee ee AG a - to the value of 
ripees......... gare ccgaids vols vathn seiiesinsandncs¥a Senco sbipnidet cosD Up laticen sLantede civena Ssatsanhe-saten which you may find 
WIL IT ENO CLISEPIOE OL boca scat cds cou scanned dia siu i Gu Waese ous peoedexivay cetieiworasiahaces and to hold the said aa erty 


under attachment pending the further order of this Court, and to return this warrant with an 
endorsement certifying the manner of its execution. 


Dated this...........cc0cc0 GAY Of ci canbe ceessiisateioacks. 18 , 
(Seal.) (Signature.) 





ORDER OF ATTACHMENT TO COMPEL THE APPEARANCE OF A PERSON ACCUSED. 


(See section 88.) 
To (name and designation of the person or persons who is or are to execute the warrant). 


WHEREAS complaint has been made before me that (name, description and address) has con 
mitted (or is suspected to have committed) the offence of... .....0......0...6.. , punishable under section 
ret of the Indian Penal Code, and it has been returned to a warrant of arrest thereupon 
issued that the said (name) cannot be found; and whereas it has been shown to my satisfaction that 
the said (name) has absconded (or is concealing himself to avoid the service of the said warrant), and 
thereupon a Proclamation was duly issued and published requiring the said 


aasdiaavabddeieeens to appear to answer the said charge within ...... 0.00.0... days ; and whereas the 
BRIG.....0ceccceeeeee srruseeeeressses dS possessed of the following property other than land paying revenue 
to Government in the village (or town) of ........ ccc eeee eres , in the District of ..........0....... 
chines 9 VER, icserceeesseeeessseeeey ONG AN Order has been made for the attachment thereof ; 


You are hereby required to attach the said property by seizure, and to hold the same under 
attachment, pending the further order of this Court, and i return this warrant with an see pened 
ment certifying the manner of its execution. 


Dated thig.......-..ccccseene CAG Ol ee scciaascriouieinen 18 
(Seat.) (Signature.) 


FORM OF PROCESSES. 423 


ORDER AUTHORISING AN ATTACHMENT BY THE DEPUTY COMMISSIONER 48 COLLECTOR. 
(See section 88.) 


Fo the Deputy Commissioner of the District of ..........:ccesc:scssececeesees sete veis edodlanlvdenastudiustriat autos 
me that (name, description axd address) has 
ffence of ............- punishable under rection ....... 


were wwe tow we BR mwwenwe ws wee wey weeawa wee Se SAW t 


the said (name) cannot ‘be found ; and whereas it has been shown to my satisfaction that the said 
(xa%e) has absconded (or is concealing himself to avoid the service of the said warrant), and there- 


upon a Proclamation was duly issued and published requiring the said.................0... cos to appear 
to answer the said charge within ...........000000.0000 days, but he has not appeared ; and whereas the 
BEI it eickssire eicidie teaeiton: is possessed of certain land paying revenue to Government in the village 
(or town) of.................. in the District of ............... sens 


You are hereby authorized and requested to cause the said land to be attached, and to be held 
under attachment pending the further order of this Court, and to certify without delay what you 
may have done in pursuance of this order. 

Dated this.......00...00. ..00 BY OL 5 crswsnasdpceiacencestenns 18. 

(Seal.) (Signature.) 





VII.—WARRANT IN THE First INSTANCE TO BRING UP A WITNESS. 
(See section 90.) 


To (name and designation of the Police-oficer or other person or persons who is or are to execute the 
warrant). 

WHEREAS complaint has been made before oc TG sa pe ndsng ete bra apace uelaaten haiaiaepe suena: 
ie mata aa cthe tbl ray Nee tie iat 5 tu ee ce eugene be eas OL sorpngtnanibete ec rhctcenuran canto insane uaetesneceune case 
has (or is suspected to have) committed the offence of (mention the offence concisely), and it appears 
likely that (name and description of witness) can give evidence concerning the said complaint ; and 
whereas I have good and sufficient reason to believe that he will not attend as a witness on tho 
hearing of the said complaint unless compelled to do 80; 


This is to authorize and require you to arrest the said (name), and on the ...............000085 day of 
Ceara eubamieady to bring him before this Court to be examined touching the offence complained of. 

Given under any and and the seal of the Court this .0............cccccccceecsecsceeesseeseuscsctusceseesanes day 

({Seal.) (Signature.) 





VILII.L—WARRANT TO SEARCH AFTER INFORMATION OF A PARTICULAR OFFENCE. 
{See section 96.) 


To (name and designation of the Police-officer or a person or persons who is or are to execute the 
warrant. 

WHEREAS information has been laid (or complaint has been made) before me of the commission 

(or suspected commission) of the offence of (mention the offence ponceaely and it has been made to 

appear to me that the production of (specify the thing clearly) is essential to the inquiry now being 


made (or about to be made) into the said offence (or suspected offence) ; ; ; 
This is to authorize and require you to search for the said (fhe thing specified) in the (describe 


the house or place, or part thereof, to which the search is to be confined), and, if found, to produce 
the same forthwith before this Court ; returning this warrant, with an endarsement certifying what 


you have done under it immediately upon its execution. 
Given under my hand and the seal of the Court this 0.0.0.0... ceee cece ree ene neenae eee eeeon eee ees 


10) See RE Oe Pera 1s. 
(Signature.) 





IX.—WARRANT TO SEARCH SUSPECTED PLACE OF DEPOSIT. 
(See section 98.) 


To (name and designation of a Police-officer above the rank of a Constable). 

WHEREAS information has been laid before me, and on duc inquiry thereupon had I have been 
led to believe that the (describe the house or other place) is used as a place for the deposit (or sale) 
of stolen property (07, if for etther of the other purposes expressed in the section, state purpose in the 


words of the section) ; . . 
This is to authorize and require you to enter the said house (or other place) with such assistance 
as shall be required, and to use, if necessary, reasonable force for that purpose, and to search overy 
art of the said house (07 other place, or, if the search is to be confined to a part, specify the part 
clearly) and to seize and take possession of any property (or documents, or stamps, or seals, or coins 
as the case may be)—|Add (when the case dg he it) and also of any instruments and materials 
which you may reasonably believe to be kept for the manufacture of forged documents, or counter- 
feit stamps, or seals, or counterfeit coin ine the case may be)| and forthwith to bring before this 
Court such of the said things as may be taken possession of; returning this warrant with an endorse- 
ment certifying what you have done under it immediately upon its execution. 
Given under my el and the seal of the Court this .............ccceeeseeeensenserenareeeeaeen Se Rianseenane 


Of gpecdeyrisietaadileaade & : 
(Signatuse.) 
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X.—BOND TO KEEP THE PEACE. 
(See Section 108.) 

WHEREAS I, (name), inhabitant of (place), have been called upon to enter into a bond to keep 
the peace for the term of..............0..0 ....08. , | hereby bind myself not to commit a breach of the 
peace or do any act that may probably occasion a breach of the peace during the said term; and, 
in case of my making default therein, I hereby bind myself to forfeit to Her Majesty the Queen- 
Empress of India the sum of rupees 

Dated this............... day of 


reer rrrrrrrrrerr err eerre errr errr See eer eer ee rere ee eee Ee eee eee cece ee eee eed 


(Signature.) 





XI.—BonD FoR GooD BEHAVIOUR. 
(See sections 109 and 110.) 

WHereas I, (name), inhabitant of (place), have been called upon to enter into a bond to be of 
good behaviour to Her Majesty the Queen-Empress of India, and to all her subjects for the term 
of (state the period), 1 hereby bind myself to be of good behaviour to Her Majesty and to all her 
subjects during the said term ; and in case of my making default therein, I bind myself to forfeit 
to Her Majesty the sum of rupees 

Dated this.......... ne Y Of ncincad ceeesseess 18. 


(Signature.) 
(Where a bond with sureties is to be executed, add). We do hereby declare ourselves sureties for 
the abovenamed......... 6 .cccececceee ceeees that he will be of good behaviour to Her Majesty the Queen- 
Empress of India, and to all her subjects during the aid term ; and, in case of his making default 
therein, we bind ourselves, jointly and severally, to forfeit to Her Majesty the sum of rupees 
Dated this ..,........... Gay Of..........608 eewieies 18 


(Signature.) 





XII.—SUMMONS ON INFORMATION OF A PROBABLE BREACH OF THE PEACE. 


(See Section 114.) 
POs lv ttetaicen’: wsanany ss erik ebamcconsteneas FRE 1) ent eh ee A eras een erm LT MCAT E We Men ee inner eT 


WHEREAS it has been made to appear to me by credible information that (state the substance of 
the information), and that you are likely to commit a breach of the peace (or by which act a breach 
of the peace will probably be occasioned), you are hereby required to attend in person (or by a duly 


authorized agent) at the Office of the Magistrate of............... ON ANE scisecesicgcdnes: day of............... 18 
at ten o’clock in the forenoon, to show cause why yon should not be required to enter into a bond 
FOF TUPGES.....cccc sees eeeeeeeeees [when sureties are required, add and also to give security by the bond of 
one (or two, as the case may be) surety (or sureties) in the sum of rupee8..................65 (each, if more 
than one)], that you will keep the peace for the term Of...... oo... .ccccccccccscceeecseetecctucusssacseaseueccessnsense 
Given uncer hand and the seal of the Court this... 0.0... ..cccccsscecscccccccceeseeseveseeeseesenes day of 
(Seal.) (Signature.) 





XIII. —WARRANT OF COMMITMENT ON FAILURE TO FIND SECURITY TO KEEP THE PEACE, 


(See section 123.) 
To the Superintendent (or Keeper) of the Jail ate... cc. cee cecccescseeeeacesssecsccersessncescenssenense 


WHEREAS (name and address) appearcd before me in person (or by his authorized agent) on the 


errs . day of............Jn obedience to a summons calling upon him to show cause why he should 
not enter into a bond for rupees............., . with one surety (or a bond with two sureties each in 
YUPOED ...... eee ), that he the said (name) would keep the peace for the period of ........... months ; 


and whereas an order was then made requiring the said (name) to enter into and find such security 
(state the security ordered when ti differs from that mentioned in the summons), and he has failed to 
comp with the said order ; 

his is to authorize and require you the said Superintendent (or Keeper) to receive the said 
(name) into your custody together with this warrant, ee | him safely to keep in the said Jail for the 
said period of (term of imprisonment) unless he shall in the meantime comply with the said order 
by himself and his surety (07 sureties) entering into the said bond, in which case the same shall be 


received, and the said (name) released ; and to return this warrant with an endorsement certifying 
the manner of its execution. 


Given ae my hand and the seal of the Court this 


@eeeerreecesee ie te ° 


(Signature.) 





XIV.—WARRANT OF COMMITMENT ON FAILURE TO FIND SECURITY FOR Goop BEHAVIOUR, 


(Seé section 123.) 
To the Superintendent (or Keeper) of the Jail at 


WHEREAS it has been made to appear to me that (name and description) has been and is lurking 


within the district of. .....0.. 0.0.0. having no ostensible means of subsistence (or, and that he is 
unable to give any satisfactory account of himself 
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WHEREAS evidence of the general character of (name and description) has been adduced before 
me and ge from which it appears that he is an habitual robber (or house-breaker, &c., aavhe 
case may be); 

And whereas an order has been recorded aaa the same and requiring the said (name) to 
furnish security for his good behaviour for the term of (state the period) by entering into a bond 
with one surety (or two or more sureties, as the case may be), himsclf for rupees............... , and the 
said surety (or each of the said sureties) for rupees................. , and the said (name) has failed to 
comply with the said order, and for such default has been adjudged imprisonment for (state the term) 
unless the said security be sooner furnished ; 

This is to authorize and require you the said Superintendent (or Keeper) to receive the said 
(name) into your custody, together with this warrant, and him safely to ae in the said Jail for 
the said period of (term of imprisonment), unless he shall in the meantime comply with the said 
order by himself and_ his surety (or sureties) entering into the suid bond, in which case the same 
shall be received and the said (name) released ; and to return this warrant with an endorsement 
certifying the manner of its execution. 

Given punen ry hand and the seal of the Court this.............. iniacdauve. Uelnbaaiaeey ho aeac eee ass day of 


(Seal.) . (Signature.) 





XV.—WARRANT TO DISCHARGE A PERSON IMPRISONED ON FAILURE TO GIVE SECURITY, 
(See sections 123 and 124.) 
To the Superintendent (or Keeper) of the Jail at......0.. 00. cece eee pevlicwdedave: Sipessecuinnee (or other 
officer in whose custody the person is). 
WHEREAS (name and description of prisoner) was committed to your custody under warrant of 
this Court, dated the........0 ccc ceccccenseeeceeneeeeseenceenecenens BBY OE ork Hiveieec Gis innd nani ees cai okie 
and has since duly given security under section................:5.0008 of the Code of Criminal Procedure, 


or 
and there have appeared to me sufficient grounds for the opinion that he can be released without 
hazard to the community ; 
This is to authorize and require you forthwith to discharge the said (name) from your custody 
unless he is liable to be detained for some other cause. : 
Given under my hand and the seal of the Court thig.......ccccccssccsccsscsccoeseeceseesenseveenenseee ces day o 


MEO OPO oeF ere esacenos eens ¢ 


(Seal.) (Signature.) 





XVI.—ORDER FOR THE REMOVAL OF NUISANCES, 


(See section 133.) 
To (name, description and address). 


WHEREAS it has been made to appear to me that you have caused an obstruction (or nuisance) 
to persons using the public roadway (07 other public place), which, &c. (describe the road or public 
place), by, &c. (stute what it is that causes the obstruction or nuisance), and that such obstruction 
(or nuisance) still exists ; 

or 

WHEREAS it has been made to appear to me that you are carrying on as owner, or manager, the 
trade or occupation of (state the particular trade or occupation and the place where it is carried on) 
and that the same is injurious-to the public health (or comfort) by reason (state briefly in what 
manner the injurious effects are caused), and should be suppressed or removed to a different place ; 


or 


WHEREAS it has becn made to appear to me that you are the owner (07 are in possession of or 
have the control over) a certain tank a well or excavation) adjacent to the public way (describe the 
thoroughfure), and that the safety of the public is endangered by reason of the said tank (or well 
or excavation) being without a fence (or insecurely fenced) ; 


or 
WHEREAS, &c., &c. (as the case may be) ; 


I do hereby direct and require you within (state the time allowed) to (state what is required to be 
done to abate the nuisance) or to appear at ........ccccceccceee cece ceccueeeesesnere es IM Ch: .cesie vans seee 
Court of... ...........0 on the............ OBY Of 5.02.0: next, and to show cause why this order should 
not be enforced ; 

or 


I do hereby direct and require you within (state the time allowed) to cease carrying on the said 
trade or occupation at the said place, and not again to carry on the same, or to remove the said 
trade from the place where it is now carried on, or to appear, &c. ; 

or 

I do hereby direct and require you within (state the time allowed) to put up a sufficie 

(state the kind of fence and the part to be fenced), or to appear, &c. ; . . teub dence 


or 
I do hereby direct and require you, &c., &c. (as the case may be). 
Given under my hand and the seal of the Court this.......ic..cccsssccsssseseescceseesresececssasssess day of 


(Signature.) 
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X VII.—MAGISTRATE’S ORDER CONSTITUTING A JURY. 
(See section 138.) 


WHERBAS on the.................. iT gi) ee a: See , an order was issued to (name) requir- 
ing him (state the effect of the order), and whereas the said (name) has applied to me by a petition 
bearing date the......... cee cceeeresteeeeeeeeeee WAY Ob inks citecasdasaxeensenss for an order appointing a Jury 


to try whether,the said recited order is reasonable and proper ; I do hereby appoint (the names, &c., 
of the five or more jurors) to be the Jury to try and decide the said question, and to require-the said 
ury to report their decision within............ days from the date of this order at my office at............ A 
Given under my hand and the seal of the Court this..................;cscccecsvevceecerenestvensesseeceecs 
1 


Reece arsrepenasnessee Foe 


(Signature.) 


XVIII.—MAGISTRATER’S NOTICE AND PEREMPTORY ORDER AFTER THE FINDING BY A JURY. 
(See section 140.) 


To (name, description and address). 


I HEREBY give you notice that the Jury duly appointed on the petition presented by you on 
have found that the order issued on 


ANG ocr ctoccsceik en isuarideeuens BV Ob eatin waio needs aivepeeeuaeess fc 
THO sitet dfn Kise ee AY (OF cat ices ie eons requiring you (state substantially the 
roper. Such order has been made absolute, and I hereby 


y 
requisition in the order) is reasonable and P ; 
direct and require you to obey the said order within (state the time allowed) on peril of the penalty 


provided by the Indian Penal Code for disobedience thereto. 
Given under si hand and the seal of the Court this..............cccccceceecscseeseseevase caserseseaens 


Cue eer eoorsavesrsansaeseseneone 


(Signature.) 


X1IX.—INJUNCTION TO PROVIDE AGAINST IMMINENT DANGER PENDING INQUIRY BY JURY. 
(See section 142.) 


To (name, description and address). 

WHEREAS the inquiry by a Jury appointed to try whether my order issued on the ..............0008 
ay 68 nccleaseenseateass ae | Seen , is reasonable and proper is still pending, and it has been made to 
appear to me that the nuisance mentioned in the said order is attended with so imminent scrious 
danger to the public as to render necessary immediate measures to prevent such danger, I do 
hereby, under the provisions of section 142 of the Code of Criminal] Procedure, direct and enjoin 
you forthwith to (state plainly what is required to be done as a temporary safeguard), pending the 
result of the local ay Mle by the Jury. 

Given under ny, and and the seal of the Court this...........ccccscssecsecrsecsecsensssecneeeaceeeeenes day of 


Boer earsaraesseeeestse seeee 


(Seat.) 


XX.—MAGISTRATE’S ORDER PROHIBITING THE REPETITION, &c., OF A NUISANCE. 
(See section 143.) 


(Signature.) 


To (name, description and address). 
WHEREAS it has been made to appear to me that, &c., (state the proper recital, guided by Form 


No. XVI or Form No. XXI, as the case may be); 
I do hereby strictly order and enjoin you not to repeat the said nuisance by again placing or 


causing or permitting to be placed, &c., (as the case may be). 
Given under my hand and the seal of the Court this............ ie cceeeseceereteeeeseeeee ons day of 


WVaeeonenesernaseseeerrarer 


(Signature. ) 


XXI.—MAGISTRATE’S ORDER TO PREVENT OBSTRUCTION, Riot, &c. 
(See section 144.) 
To (name, description and address). 

WHEREAS it has been made to appear to me that you are in possession (or have the manage- 
ment) of (describe clearly the property), and that, in digging a drain on tho said land, you are 
about to throw or place a portion of the earth and stones ug up upon the adjoining public road, 
so. as to occasion risk of obstruction to persons using the road ; 

or 

WHEREAS it has been made to appear to me that you and a number of other persons (mention 
the class of persons) are about to meet and proceed ina religious procession along the public 
street, &c., (as the case may be,) and that such procession is likely to lead to a riot or an affray ; 

or 

WHEREAS, &c., &c., (as the case may be); 

I do hereby order you not to place or permit to be placed any of the earth or stones dug from 
your land in any part of the said road ; 

or 

I do hereby prohibit the procession passing along the said street, and strictly warn and enjoin 
you not to take any part in such procession (or, as the case recited may require). 

Given under my pend and the seal of the Court this......0......0...0ccccccccssescescccccssseceeeeesesens day of 
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XXIi.—Maaistratr’s ORDER DECLARING PARTY ENTITLED TO RETAIN POSSESSION OF 
LAND, &C., IN DISPUTE. 


(See section 145.) 


It appearing to me, on the grounds duly recorded, that a dispute, likely to induce a breach of 
the peace, existed between (describe the parties by name and residence, or residence only if the dispute 
be between bodies of villagers) concerning certain (state concisely the subject of dispute) situate within 
the local limits of my jurisdiction, all the said parties were called upon to give in a written state- 
ment of their respective claims as to the fact of actual possession of the said (the subject of dis- 
pute), and being satisfied by due inquiry had thereupon, without reference to the meritagf the claim 
of either of the said parties to the legal right of possession, that the claim of actual possession by 
the said (name or names of pti Made) is true ; 

I do decide and declare that he is (or they are) in possession of the said (the subject of dispute) 
and entitled to retain such possession until ousted by duc course of law, and do strictly forbid any 
disturbance of his (or their) possession in the meantime. ; 

Given under my hand and the seal of the Court this.............cc..ccceccccceececeeessseeceeeeescsanaees day of 


(Seal. ) (Signature.) 


XXIIIL—WARRANT OF ATTACHMENT IN THE CASE OF A DISPUTE AS TO THE POSSESSION 
OF LAND, &c. 


(See section 146.) 


To the Police-officer in charge of the Police-station at..............cccccssccscesscncescrsaseccessseevesecs Stites 
for, To the Collector Of............c.cccceseceeeceeeeees he 

WHEREAS it has been made to appear to me that a dispute likely to induce a breach of the 
peace existed between (describe the parties concerned by name and residence, or residence only if the 
dispute be between bodies of villagers) concerning certain (state concisely the subject of dispute) 
situate within the limits of my jurisdiction, and the said parties were thereupon duly called upon 
to state in writing their respective claims as to the fact of actual possession of the said (the subjact 
of disnute), and whereas upon due inquiry into the said claims, I have decided that neither of the 
said parties was in possession of the said (the subject of dispute) [or Iam unable to satisfy myself as 
to which of the said parties was in possession as aforesai | : 

This is to authorize and se pt you to attach the said (the subject of dispute) by taking and 
keeping possession thereof, and to hold the same under attachment. until the decree or order of a 
competent Court determining the rights of the parties, or the claim to possession, shall have been 
obtained ; and to return this warrant with an endorsement certifying the manner of its execution. 

Given unger ny hand and the seal of the Court this .........0:..ccccccecessseesenseseeceeevecteccevteune day of 


or ee e 


(Seal.) (Signature.) 


XXIV.—MAGISTRATE’S ORDER PROHIBITING THE DOING OF ANYTHING ON LAND OR WATER. 


(See section 147.) 


A DISPUTE having arisen concerning the right of use of (state eeey the subject of dispute 
situate within the limits of my jurisdiction, the possession of which land (or water) is claime 
exclusively by (describe the person or persons), and it appearing to me, on due inquiry into the same, 
that the said land (07 water) has been open to the enjoyment of such use by the public (or if by an in- 
dividual or a class of persons, describe him or them) ; and (if the use can be enjoyed throughout the 
year) that the said use‘has been enjoyed within three months of the institution of the said inquiry 
(or if the use is enjoyable only at pe ower seasons, say ‘‘ during the last of the seasons at which the 
same is capable of being enjoyed) ” ; ; 

I do order that the said (the claimant or claimants in possession), or any one in their interest, shall 
not, take (or retain) possession of the said land (or water) to the exclusion of the enjoyment of the 
right of use aforesaid, until he (07 they) shall obtain the decree or order of a competent Court adjudg- 
ing him (or them) to be entitled to exclusive possession. 

Given es my hand and the seal of the Court this. 2.0.0.0... ccc eiceeeenecnetensnseneseenees day of 


(Seal.) (Signature.) 


XXV.~-BOND AND BAIL-BOND ON A PRELIMINARY INQUIRY BEFORE A 
POLICE-OFFICER. 


(See section 169.) 


T, Atame) 08 iiss daasiestexens ., being charged with the offence Of.........0.......ccccceseeeeee tees , and 
after enquiry required to appear before the Magistrate 0f............ccccccccseteeesee eee eee eee essere sence eenen gaa ‘ 
or 
and after enquiry called upon to enter into my own recognizance to appear when required, do hereby 
bind myself to appear at ... ccc eeeee eens ood aivues eset ter siemarndansanine ae-4~ eMac: , in the Court of 


ee ae err eee ee (OW TNO us vaventeiaee + a6 sks dsiephonssew MOY, OL 6 acrinvicay serhendasasae eee MORE (OT ON 
such day as I may hereafter be required to attend) to answer further to the said charge ; and, in 
case of my making default herein, I bind myself to forfeit to Her Majesty the Queen-Empress of 
India the sum of rupees...... ..... ; 


Dated this.......... basactd & Saeestsen GAY Ol istiscectra lasts waeaitinnns 18 , 
(Signature.) 
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I hereby declare myself (or we jointly and severally declare ourselves and each of us) sure 
(or sureties) for the above-said............ 6. ceccneeteteneceecene Seeneeeeene tea eeeeeeeecaecesennennereets that he shall 
BELONG Gib sicciac ccisteawedcrnveccsmdacasesneees ,in the Court of.............ccc08 eens Pet) 4. eee y 
OL vacevisenctoroucmetecusion next (ov on such day as he may hereafter be required to attend), further 
to answer to the charge pending against him ; and, in case of his nee default therein, 1 hereby 
bind myself (or we hereby bind ourselves) to forfeit to Her Majesty the Queen-Empress of India 
the sum of rupees............ ; 


(Signature.) 


XXVI.—BOND TO PROSECUTE OR GIVE EVIDENCE. 
(See section 170.) 

I (name), of (place), do hereby bind myself to attend at..........ccccccck cccceececeeseestereeseeaee , in the 
Court of 0.0.00... cece eee gbbe eraded o’clock on the........... ........000: CAG OF pcrivnntsibmastivensaieaeous next, 
and then and there to prosecute (07, to prosecute and give evidence, or to give evidence) in the 
matter Of @ CHAPQO OF isi ciisrtcceedeiviessuesnessbit, eran diy inbesnad deere iestss anteinees against one A. B., and, in 
case of making default herein, I bind myself to forfeit to Her Majesty the Queen-Empress of 
India the sum of rupees .............ccc cece eeeee eee ees . 

Dated this.csiccscceteceans, ORY OL i dteunieranicnols 18 . 

(Signature.) 





XXVII.—NoTICE OF COMMITMENT BY MAGISTRATE TO GOVERNMENT PLEADER. 
(See section 218.) 

THE Magistrate of..................08 hereby gives notice that he has committed one .................. for 
trial at the next Sessions; and the Magistrate hereby instructs the Government Pleader to conduct 
the prosecution of the said case. 

he charge against the accused is that, &c., (state the offence as in the charge). 


Dated this.................. DAY OF esciciaw sidocaatenouss 18. 
(Signature.) 





XXVIII.—CHARGES, 
(See sections 221, 222, 223.) 


(I.)}—CHARGES WITH ONE HEAD. 
(a) I (name and office of Magistrate, dc.) hereby charge you [name of accused person] as 
follows :— 
(b) That you, on or about po See are fanas arti ne Asailaes ieee , 
Bt ois oe aie , waged war against Her Majesty the Queen-Empress 
On Penal Code, section 191. of Tndia, and thereby committed an offence Saahable under section 
121 of the Indian Penal Code, and within the cognizance of the Court of Session [when the charge is 
Sramed by a Presidency Magistrate for Court of Session substitute High Court]. 
(c) And I hereby direct that you be tried by the said Court on the said charge. 
[Signature and seal of the Magisirate.] 
{To be substituted for (b):—} 
(2.) That you, on or about the................6. 2... Gay Obie cine ao p AU se pccuncaseree tuen » with 
0 tion 124 the intention of inducing the Honourable A. B., Member of the Coun- 
erie cil of the Governor-General of India, to refrain from exercising a 
lawful power as such Member, assaulted such Member, and thereby committed an offence punish- 
able under section 124 of the Indian Penal Code, and within the cognizance of the Court of Session 
[or High Court]. : ; 
(3.) That you, being a public servant in the.........0.0 00. ce ceeeeeeee eens Department, directly 
On section 161 accepted from Ca the name], for another party [state the name], a 
; gratification, other than legal remuneration, as a motive for forbear- 
ing to do an official act, and thereby committed an offence punishable under section 161 of the Indian 
Penal. Code, and within the cognizance of the Court of Session [or High Court]. 


(4.) That you, on or about the ... ... .... 00. ee. day of  ..vcsie wis dees gf AU au anhonteasnaes , did 

On section 166 [or omitted todo, as the case may bé)......666 . ceccccccee ceeccesaeece seen eeereuer ; 

, such conduct being contrary to the provisions of Act ........... y 8eC- 
Olsson and known by you to be prejudicial to...... 2 ...c...... 06. Piaseies , and thereby 


committed an offence punishable under section 166 of the Indian Penal Code, and within the cog- 
nizance of the Court of Session [ov High Court]. 


(5.) That you, on or about the ............ a. GBY Ol A iscees cee ceseus iP re astthenceisdantanahanae ‘ 
On section 198 in the course of the trial of ... 0. eee eeeeee p MOLTO i sisiiss cose cvs , 
° stated in evidence that “ooo... occ ccc cccececaecccsceceecscecusaeeeeecas ” which 


statement you either knew or bolieved to be false, or did not believe to be true, and thereby commit- 
ted an offence punishable under section 193 of the Indian Penal Code, and within the cognizar ce 
of the Court of Session [or High Court]. 


(6.) That you, on or about Saree oe eae: EMasaiers a), eee Pa eet me 
comm culpable homicide not amounting to murder, causing the 
On section 304. CO OE ede setrerinsauing: ee erert hacesitieu sacs priate tole abt smeeeee ee , and thereb 


committed an offence punishable under section 304 of the Indian Penal Code, and within the cogni- 
zance of the Court of Session [or High Court]. 
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(7.) That you, on orabout the ...............0 Gay Of ..........cesrrceeenees Pe | er Tr , abetted 
On section 806 the commission of suicide by A. B., a person in a state of intoxication, 
: and thereby committed an offence punishable under section 306 of the 
Indian Penal Code, and within the cognizance of the Court of Session [or High Court). 

(8.) That you, on or about the ...................... ROBY OR cen sicbheccacanc sabia pA acts traces ’ 

voluntarily caused grievous hurt to.................... 0. , and thereby com- 

mitted an offence punishable under section 325 of the Indian Penal 
Code, and within the cognizance of the Court of Session [or High Court]. 

(9.) That you, on or about the..............:..ceee es ABS OF aise eieeie: pe U cre wate Stender : 

On section 892 robbed [state the name], and thereby committed an offencé punishable 

7 ; under section 392 of the Indian Penal Code, and within the cogni- 

vance of the Court of Session [or High Court]. 

10. That you, on or about the............... cc eee eres Gay Of scicsceciann. UL fe, Pehanen el onanaveti ; 

Ow section 806 committed dacoity, an offence punishable under section 395 of the 

: Indian Penal Code, and within the cognizance of the Court of Session 
{or High Court]. 


[In cases tried by Magistrates, substitute ‘ within my cognizance ” for ‘* within the cognizance of 
the Court of Session,” and in (c) omit ‘‘ by the said Court.”’] 


On section 825. 


(II.)—CHARGES WITH TWO OR MORE HEADS. 


fH (a) I (name and office of Magistrate, dc.) hereby charge you [name of accused person] as 
OlLOWS :-— 


(o) First.—That you, on or about the ................., ier epee pa MEY Of: jew imaiencici ae: ‘ 

it cosh sdsnededss teri bebtosd bees: , knowing a coin to be counterfeit, delivered 

ae the same to another yee by name 4. B., as genuine, and thereby 

committed an offence punishable under section 241 of the Indian Penal Code, and within the cog- 
nizance of the Court of Session [or High Court]. 


Secondly.—That you, on or about the............. cc eeseeeeeenee eens BY OF oa ce capetslisedrncventead wi re 
Bb icc shetravce odds seca , knowing a coin to be counterfeit, attempted to induce another person, by 
name JA.B., to receive it as genuine, and thereby committed an offence punishable under section 241 
of the Indian Penal Code, and within the cognizance of the Court of Session jor High Court]. 

(c) And I hereby direct that you be tried by the said Court on the said charges, 


[Signature and seal of the Magistrate. 
[To be substituted for (b) :—] g ] 


(2.) First.—That you, on or abont the... cceeeeeteee AY Of oc ceeeeccteerernneey , 
On sections 302 and 304. ee ustneseki ey By nce oases .. committed murder by causing the death 
orn Meee Seka oe etla, satan ae a echolalia ee Meds , and thereb 


committed an offence punishable under section 302 of the Indian Penal Code, and within the cogni- 
zance of the Court of Session [or High Court]. 


Secondly.—That you, on or about the... OGY Of ssi ectivsnceioerencuts b Ati dutaiedas 
paatetes _sseuey DY CAUSING the death Of... eee eeeseertttees tttttteseestsesseeeseeees COMMItted culpable 
homicide not amounting to murder, and thereby committed an offence punishable under section 304 
of the Indian Penal Code, and within the cognizance of the Court of Scssion [or High Court). 

(3.) First.—That you, on or about the...........0 ce cee ae OS O85 25 aS scazdiccitucueg oaks ; 

; Bb ude Goa acieaunmeer te committed theft, and thereby committed a1 
On sections:3/2 — meee offence punishable under section 379 of the Indian Penal Code aes 
within the cognizance of the Court of Session [or High Court]. ; 


Seconily.— That you, on or abont the.................... ODIY: OF; ssteasininas iis ryacdazes aL err cree eee 
committed theft, having made preparation for causing death to a person in order to the committine 
of such theft, and thereby committed an offence punishable under scction 382 of the Indian Pena 
Code, and within the cognizance of the Court of Session [or High Court]. 


Thirdly.—That you, on or about the..............c cece eee eea ee BY OF i evcciieciieind (Go tiled cede 
committed theft, having made preparation for causing restraint to a person in order to the effecting 
of your escape after the committing of such theft, and thereby committed an offence punishable 
under section 382 of the Indian Penal Code, and within the cognizance of the Court of Reason {or 
High Court]. 


Fourthly.—That you, on or about the.................06. GAY: O% tenictanseci aterm eiess PRU eee aiaaes 
committed theft, having made preparation for causing fear of hurt to a person in order to the re- 
taining of So pate Bae by such theft, and thereby committed an offence punishable under section 
382 of the Indian Penal Code, and within the cognizance of the Court of Session [or High Court] 
“ e 


(4) That you, on or about the ................. day of............ SitvasswhGo setts pVELG asaedieiaaset denteatoas as , in the 
course of the inquiry into ...... ........... before ............ , Stated in evidence 

* Alternative chargos on CAG aieton Selene »’ and that you, on or about the........... day of 
mection 198.0 nace eeeee ee pL ciense yar aseepeanans , in the course of the trial of...,........... 
DELON Osi ea Fenesoieas! , stated in evidence that ‘S ..... 0.0.0... one 0 


which statements you either knew or believed to be false, or did not beMeve to be true, and thereby 
committed an offence punishable under section 193 of the Indian Penal Code, and within the 
errr es of the pene of Session [07 High Court]. 

“(In cases tried by Magistrates, substitute ‘‘ within my cognizance ” for ‘‘ within the cogniza 
of the Court of Session,” and in (c) omit ‘by the said Court.”] re 





rn renee anedaneeomennenenpnsanensmnveaentaciestteer 


* See Sohan Sing, Punj. Rec., 1888, p. 65. 
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(III.)}—CHARGE FOR THEFT AFTER A PREVIOUS CONVICTION. 


I (name and office of Magistrate, &c.) hereby charge you (name of accused person) as follows :— 

That you, on or about the............... ORY O0 ccicctsaycssnen ayes wees gs tbl caancocacs ‘..., committed theft 
and thereby committed an offence punishable under section 379 of the Indian Penal Code, an 
within the cognizance of the Court of Session [or Mone bas the case may be}. 

And you the said (name of accused) stand further charged that you, before the committing of 
the said offence, that is to say, on the ............... day of ..........0.... , had been convicted by the (state 
Co urtby which conviction was had) at....... .... of an offence punishable under Chapter XVII of the 
Indian Penal Code with imprisonment for a term of three years, that is to say, the offence of house- 
breaking by night (describe the offence in the words used in the section under which the accused 
was convicted), which conviction is still in full force and effect, and that you are thereby liable to 
enhanced punishment under section 75 of the Indian Penal Code. 

And I hereby direct that you be tried, &c. 


XXIX.—WARRANT OF COMMITMENT ON A SENTENCE OF IMPRISONMENT OR FINE IF 
PASSED BY A MAGISTRATE, 


(See sections 245 and 258.) 


To the Superintendent (or Keeper) of the Jail at 0.0... ccc cceee sce teeeeeeneeveeseeseuseeuneseeeeseness i 


WHEREAS on the............ .. GRY OL aoiswien tines andes ,18 ,(name of prisoner), the (1st, 2nd, 3rd, 
as the case may be) prisoner in case No. ............ of the Calendar for 18 , was convicted before 
me (name and official designation) of the offence of (mention the offence or offences concisely) under 
section (or sections) of the Indian Penal Code (or of Act .................. ), and was sentenced to (state 
the punishment fully and distinctly ; 

This is:to anthorize and require you the said Superintendent (or Keeper) to receive the said 
let Ai name) into your custody in the said Jail, together with this warrant, and there carry 

e aforesaid sentence into execution according to law. 
Given under my hand and the seal of the Court this ...................06088. Gay OF aincslisewGen 18 . 


(Seal.) (Signature.) 


XXX.—WARRANT OF IMPRISONMENT ON FAILURE TO RECOVER AMENDS BY DISTRESS. 
(See section 250.) 


To the Superintendent (or Keeper) of the Jail at ... 00.00... ccc ccccec eee ecc eee cceteeseeaeeeenesteoeasene tenseaeneans ‘ 


WHEREAS (name and description) has brought against (name and description of the accused per- 
son) the complaint that (mention it concisely), and the same has been dismissed as frivolous (or 
vexatious), and the order of dismissal awards payment by the said (name of complainant) of the 
sum of rupees ............ as amends; and whereas the said sum has not been paid and cannot be 
recovered by distress of the moveable property of the said (name of complainant) and an order 
has been made for his simple imprisonment in Jail for the period of ........ bi choajereuuaeun days, unless 
the aforesaid sum be sooner paid ; 

This is to authorize and require you the said Superintendent (07 Keeper) to receive the said 
(name) into your custody, together with this warrant, and him safcly to keep in the said jail for the 
said period of (term of imprisonment), subject to the provisions of section 69 of the Indian Penal Code, 
unless the said sum be sooner paid, and on the receipt thereof forthwith to set him at liberty ; re 
turning this warrant with an endorsement certifying the manner of its execution. 

Given under my hand and the seal of the Court this ........... Wicnchececnds day OF w2sissc aes. 18, 


(Seal.) (Signature.) 


XXXI.—SUMMONS TO A WITNESS. 


(See sections 68 and 252.) 
OO: egos cahone ele neetuicad eine eee ieaas ON sa etter ees ea ata gan he Aimee eee eaa ae iase . 


WHEREAS complaint has been made before me that 2.0.0... cece cee cee OL sister has 
(or is suspected to have) committed the offence of (state the offence concisely, with time and place), 
and it appears to me that you are likely to give material evidence for the prosecution ; 

You are hereby summoned to appear before this Court on the ............... OOY OF eis ccaearie next, 
at ten o’clock in the forenoon, to testify what you know concerning the matter of the said complaint, 
and not to depart thence without leave of the Court ; and you are hereby warned that if you shall 
without just excuse neglect or refuse to appear on the said date, a warrant will be issued to compel 
your attendance. 

Given under my hand and the seal of the Court this ..............ccccceeeeeees Gay Of vi isccsviesinss 18 . 


(Seal.) (Signature.) 





XXXII.—PreEceptT TO DISTRICT MAGISTRATE TO SUMMON JURORS AND ASSESSORS. 
(See section 326.) 


To:the’ District Mapistrate Of visiaceccirste ciel bin ceseiasia ony cee ngsasad tase ieetente dante asa ipavama eee deeenaes as ° 
WHEREAS a Criminal Session is appointed to be held in the Court-house at ....... .......... on the 
cranes day of .................. next, and the names of the persons herein stated have been duly 


drawn by lot from among those named in the revised list of jurors and assessors furnished to this 
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Court ; you are hereby required to summon the said persons to attend at the said Court of Session 
“a 10 a.M. on the said date, and, within such date, to certify that you have done so in pursuance of 
is precept. 
(Here enter the names of Jurors and Assessors.) 


Given under my hand and the seal of the Court this ..............ccccceeeeees day of ............ 18 . 
(Seal.) (Signature.) 


XXXIII.—SUMMONS TO ASSESSOR OR JUROR. 


(See section 328.) 
To (name), of (place). 

PURSUANT to a precept directed to me by the Court of Session of .................. requiring your 
attendance as an Assessor (o7 a Juror) at the next Criminal Session, you are hereby summoned to 
attend at the said Court of Session at (place) at ten o’clock in the forenoon on the ............... day of 
a Pee next. 


Given under my hand and seal of office this .................. ODBY Of césiccivsssieciass 18 . 
(Seal.) (Signature.) 


XXXIV.—WARRANT OF COMMITMENT UNDER SENTENCE OF DEATH. 


(See section 374.) 

To the Superintendent (or Keeper) of the Jail at ........ cc ceeee cee esecteeeeeeeacenseceeesseuseusencuseees 

WHEREAS at the Session held before me on the ....................... QD OE aise, oases ecient oenhanesserass ; 
18 ....., (name of prisoner), the (Ist, 2nd, 3rd, as the case may be) prisoner in case No. ............ of the 
Calendar at the said Session was duly convicted of the oftence of culpable homicide amounting to 
murder under section ............ of the Indian Penal Code, and-sentenced to suffer death, subject to 
the confirmation of the said sentence by the .................0060. COUIG OF aise iintig kha Git cateeles : 

This is to authorize and require you the said Superintendent (or Keeper) to receive the said 
(prisoner’s name) into your custody in the said Jail, together with this warrant, and him there safe- 
ly to keep until you shall receive the further warrant or order of this Court, carrying into effect the 
order of the said ...... ... .... Court. 

Given under aay hand and the seal of the Court this........... cc ccccecccccseeeeeeeeeesesseteerenens day of 


(Seal.) (Signature. ) 


XXXV.—WARRANT OF EXECUTION ON A SENTENCE OF DEATH. 
(See section 381.) 
To the Superintendent (ov Keeper) of the Jail at 


WHEREAS (name of prisoner), the (Ist, 2nd, 3rd, as the case may be) prisoner in case No. ..... ... 
of the Calendar at the Session held before me on the ............ BY Ob ea teicse% utoig tes sponte es ih eee ; 
has been, by a warrant of this Court, dated the ......... ........ GAY OF ial cits coavviensavess , committed to 
your custody under sentence of death, and whereas the order of the .................. Court of 
confirming the said sentence has been received by this Court ; 

This is to authorize and require you the said Superintendent (or Keeper) to carry the said 
sentence into execution by causing the said... .............. to be hanged by the neck until he be dead, at 
(time and place of execution), and to return this warrant to the Court with an endorsement certify- 
ing that the sentence has been executed. 

Given under my Magen and the seal of the Court this .............cccceccsesccsseetesteecveeesceeesseuenss day of 


Coe aearrt wren eenana nna senese 


(Seal. ) (Signature.) 








XXXVI.—WARRANT AFTER A COMMUTATION OF A SENTENCE. 
(See sections 381 and 382.) 
To the Superintendent (or Keeper) of the Jail at ............ cc ccececceeee eee eeeecnecescaeeaeenesseeaeeeesaeseneeees 


WHEREAS at a Session held on the....................::006 QOY OL iaccou he rderiiseatekoless , 18...... ; 
(name of prisoner), the (1st, 2nd, 3rd, as the case may be) prisoner in case No. ............ccecceeeees of 
the Calendar at the said Session, was convicted of the offence of . ........... 0.0. eee , punishable 
under Section .............cccecece eee eee eee . of the Indian Penal Code, and sentenced to............... , and 
was thereupon committed to your custody ; and whereas by the order of the ................ ccccee ee 
Court of ..............0... (a duplicate of which is hereunto annexed), the punishment adjudged by the 


ay sentence has been commuted to the punishment of transportation for life (or, as the case may 
@) : 

"This is to authorize and require you the said Superintendent (ov Keeper) safely to keep the 
said (prisoner’s name) in your custody in the said Jail, as by law is required, until he sball be deli- 
vered over by you to the proper authority and custody for the purpose of his undergoing the punish- 
ment of transportation under the said order, 

or 

U/ the mitigated sentence is one of imprisonment, say, after the words ‘‘ custody in the said Jail,” ‘‘ and 
there to carry into execution the punishment of imprisonment under the said order according to 


Given under my hand and the seal of the Court this ........... jibede de vdeaatesin Lidactcoumemien one day of 


OOenersrecrersnace teeroe e 


(Seal.) ; (Signature.) 
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XXXVII.—WARRANT TO LEVY A FINE BY DISTRESS AND SALE. 


(See section 386.) 


To (name and designation of the Police-ujiver or other person or persons who is or are to execute the 
warrant). 


WHEREAS (name and description of the offender) was, ON the .............cccceeeceecececscceeseeuseeress day of 
he naadeewancnne wi ' .seeeey CONVicted before me of the offence of (mention the offence concisely) and 
sentenced to pay @ fine Of rupees ......... eee cece rene , and whereas the said (name), although re- 
quired to pay the said fine, has not paid the same or any part thereof ; 


This is to authorize and require you to make distress by seizure of any moveable property be- 
longing to the said (name), which may be found within the district of ........ 00.0.0... sand, if 
within (state the number of days or hours allowed) next after such distress the said sum shail not be 
paid (or forthwith) to sell the moveable property distrained, or so much thereof as shall be sufti- 
cient to satisfy the said fine ; returning this warrant, with an endorsement certifying what you have 
done under it immediately upon its execution. 

Given under may hand and the seal of the Court this ..............ccccceccceseceseees senses deniewa ouside day of 
icie aimed carleearaneaees 1 ; 


(Seal.) (Signature.) 





XXX VIIIL—WaABRANT OF COMMITMENT IN CERTAIN CASES OF CONTEMPT WHEN A FINE I8 
IMPOSED. 


(See section 480.) 


To the Superintendent (or Keeper) of the Jail at 0. cc ceccceeeeceeeeeee seen secusseeseeeressueeueceape ‘ 

WHEREAS ata Court holden before me on this day (name and description of the offender) in the 
presence (or view) of the Court committed wilful contempt ; 

And whereas for such contempt the said (name of offender) has been adjudged by the Court to 

ay a fine of rupees ...... ........ .. ..., or in default to suffer simple imprisonment for the space of 
Vtnte the number of months or days) ; 

This is to authorize and require you the Superintendent (or Keeper) of the said Jail to receive 
the said (name of offender) into your custody, together with this warrant, and him safely to keep in 
the said Jail for the said period of (term of imprisonment), unless the said fine be sooner paid ; and 
on the receipt thereof, forthwith to set him at liberty, returning this warrant with an endorsement 
certifying the manner of its execution. 

Given under ay hand and the seal of the Court this ..............cceeees Stee Seasetita nai tiiates day of 


Ooneeeeseresesa® SCbyrearere e 


(Seal.) (Signature.) 





XX XIX.—MAGISTRATE’S OR JUDGE’S WARRANT OF COMMITMENT OF WITNESS REFUSING TO 
ANSWER. 


(See section 485.) 


To (name and designation of officer of Court). 

WHEREAS (name and description), being summoned (or brought before this Court) as a witness 
and this day required to give evidence on an inquiry into an alleged offence, refused to answer a 
certain question (or certain questions) put to him touching the said alleged offence, and duly record- 
ed, without alleging any [just excuse for such refusal, and for his contempt has been adjudged de- 
tention in custody for (term of detention adjudged) ; 


This is to authorize and require you to take the said (name) into custody, and him safely to keep 
in your custody for the space Of ..............::eee eee days, unless in the meantime he shall consent to be 
examined and to answer the questions asked of him, and on the last of the said days, or forthwith on 
such consent being known, to bring him before this Court to be dealt with according to law; re- 
turning this warrant with an endorsement certifying the manner of its execution. 

Given under my hand and the seal of the Court this .0...........c ce ccccecceecseee coeeeeevencnees day of 


(Seal.) (Signature.) 





XL.—WARRANT OF IMPRISONMENT ON FAILURE TO PAY MAINTENANCE, 
(See section 488.) 


To the Superintendent (or Keeper) of the Jail at...... 00... iececeeccece ceceeccseveeeeeeesesesateenessaaeenesstee ens ‘ 

WHEREAS (name, description and address) has been proved before me to be possessed of suffi- 
cient means to maintain his wife (name) [or his child (name), who is by reason of (state the reason) 
unable to maintain herself (or himself) ] and to have neglected (or refused) to do so, and an order 
has been duly made requiring the said (name) to allow to his said wife (or child) for maintenance 


the monthly sum of rupecs..................... ; and whereas it has been further proved that the said 
(name) in wilful disregard of the said order has failed to pay rupe@eS............cccccceee scene , being the 
amount of the allowance for the month (or months) of..................... : And thereupon an order 


was hee adjudging him to undergo simple (07 rigorous) imprisonment in the said Jail for the 
period of .... .... ei Me teens ; 
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This is to authorize and require you the said Superintendent (or Keeper) to receive the said 
(name) into your custody in the said Jail, together with this warrant, and there carry the said 
order into execution according to law; returning this warrant with an endorsement certifying the 
manner of its execution. 

Given under ne and the seal of the Court this... 2 0.0 cece cee seecee ese tee eeeenenes day of 

8 


ee ee ey * ° 


(Seal.) (Signature.) 





XLI.—WARRANT TO ENFORCE THE PAYMENT OF MAINTENANCE BY DISTRESS AND SALE, 
(See section 488.) 


To (name and designation of the Police-officer or other person to execute the warrant). 

WHEREAS an order has been duly made requiring (name) to allow to his said wife (or child- 
for maintenance the monthly sum of rupees ........... and whereas the said (nwme) in wilful dis) 
regard of the said order has failed to pay rupees........., being the amount of the allowance for the 
month (or mouths) of ..............-.- 3 

This is to authorize and require you to make distress by seizure of any moveable property be- 
longing to the said (name) which may be found within the district of =... ... ., and if within 
(state the number of days or hours allowed) next after such distress the said sum shall not be paid 
(or forthwith), to sell the moveable property distrained, or so much thereof as shall be suthcient to 
satisfy the said sum; returning this warrant with an endorsement certifying what you have done 
under it, immediately upon its execution. 

Given under my hand and the seal of the Court this............... gebsvancetee oucmsraemiueacaseonsare: day of 

18 : 


OPP ee Be eee Fee swnee s 


(Seal.) (Signature.) 





X LII.—Bonp AND BAIL-BOND ON A PRELIMINARY INQUIRY BEFORE A MAGISTRATE. 
(See sections 496 and 499.) 


I, (name), of (place), being brought before the Magistrate of (as the case may be) charged with 
the offence of... ....... . .., and required to give security for my attendance in his Court and at 
the Court of Session, if required, do bind myself to attend at the Court of the said Magistrate on 
every day of the preliminary inquiry into the said charge, and should the case be sent for trial by 
the Court of Session, to he, and appear, before the said Court when called upon to answer the 
charge against me; and, in case of my making default herein, I bind myself to forfeit to Her 


Majesty the Queen Empress of India the sum of rupees...... dedecas wees . Sean aaeg havavendnen ceadan Sedavers . 
Dated this. ......... day of. ....... 18 
(Signature.) 
I hereby declare myself (or we jointly and severally declare ourselves and each of us) surety 
(or sureties) for tho said (name) that he shall attend at the Court of ... ..  .. on every day of the 


preliminary inquiry into the offence charged against him, and, should the case be sent for trial by 
the Court of Session, that he shall be, and appear, before the said Court to answer the charge 
against him, and in case of his making default therein, I bind myself (o7 we bind ourselves) to for 
feit to Her Majesty the Queen-Empress of India tho sum of rupees. .... Science Soe : 


Dated this... .. . day of.......0.0.... 0... 18 : 
(Signature.) 





XLIII. —WARRANT TO DISCHARGE A PERSON IMPRISONED ON FAILURE TO GIVE SECURITY. 
(See section 500.) 


To the Superintendant (or Keeper) of the Jail at ...... Gbbdieceaas) + se aelchiahae cove wean Wbapiaiieniuuetend eoeae 
(or other officer in whose custody the person is). 

WHEREAS (name and description of prisoner) was committed to your custody under warrant of 
this Court, dated the.. ...... ayof.... .. .., and has since with his surety (or sureties) duly 
executed a bond under section 499 of the Code of Criminal Procedure ; 

This is to authorize and require you forthwith to discharge the said (name) from your custody, 
unless he is liable to be detained for some other matter. 

Given ano hand and the seal of the Court this........ cece see teeeees oe ee a Gay of 


seeeure th Cree reee aoe 


(Signature.) 





XLIV.—WaARRANT OF ATTACHMENT TO ENFORCE A BOND. 
(See section 514.) 


T'o the Police-officer in charge of the Police-station at...........ccccccccesceececceusoeescaecesseeseuss j 

WHEREAS (name, descripiion and address of person) has failed to appear on (mention the occa- 
sion) pursuant to his recognizance, and has by such default forfeited to Her Majesty the Queen- 
Empress of India the sum of rupees (the penalty in the bond); and whereas the said (name of per- 
gon) has, on due notice to him, failed to pay the said sum or show any sufficient cause why payment 
should not be enforced against him ; ° 
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This is to authorise and require you to attach any moveable property of the said (name) that 
you may find within the district of...............0.0.0 , by seizure and detention, and, if the said 
amount be not paid within three days, to sell the property so attached, or so much of it as may be 
sufficient to realize the amount aforesaid, and to make return of what you have done under this 
warrant immediately upon its execution. 


Given ander my hand and the sea] of the Court this........0 ccc cceeeere sateen eee neeeeeunene day of 


(Seal.) (Signature.) 





XLV.--NoricE TO SURETY ON BREACH OF A BOND. 
(See section 514.) 


WEG ciicviate tia teodiac eee Sect neanbeeh teres eeceonomawneren ON esha ae inset wisthap ect a suznte elem ae dase eee ; 
WHEREAS on the................. By OF......sc0essecveee ) |. ce ee ere you became surety for (name), of 
(place), that he should appear before this Court on the...................e0 Nay Of... 0.0... eee , and 


bound yourself in default thereof to forfeit the sum of rupees...............ccccccsseeeeeeees to Her Majesty 
the Queen-Empress of India; and whereas the said (name) has failed to appear before this Court, 
and by reason of such default you have forfeited the aforesaid sum of rupees 


° 
Coe rohnert eereenea tre 9 


You are hereby required to pay the said penalty, or show cause, within............days from this 
date, why payment of the said sum should not be enforced against you. 

Given Baer my hand and the seal of the Court this............ icc ceseececteescesseseeeneces day of 
wee ener eee rae reer re 8 s 

(Seal.) (Signature.) 





XLVI.—NOoTICE TO SURETY OF FORFEITURE OF BOND FoR GOOD BEHAVIOUR. 
(See section 514.) 


To eee meme er eee eee SCHUBERT E Pwo eeneOeeeeereeeoerewees OOOr es seeea tee of Rem teert eevee eae eee eoresees ex FOO eprerese eee we street eenwreng ane e¢6°¢ 
WHEREAS on the....... 2.0.0... 0... SEY OF eiisiinscs suneeor: Gt , 18 ......., you became surety by a 

bond for (name), of (place), that he would be of good behaviour for the period of............. .. Hanae P 

and bound yourself in default thereof to forfeit the sum of rupees.........00.0. eee cee eee eres to Her 


Majesty the Queen-Empress of India; and whereas the said (name) has been convicted of the 
offence of (mention the offence concisely) committed since you became such surety, whereby your 
prey bond has become forfeited ; 

r) 


u are hereby required to pay the said penalty of rupees o.oo... ccc cceeceeeeeeeeeeees , or to 
show ciuse within. ...............  .days why it should not be paid. 
Given under my hand and the seal of the Court thig...0.00.0 0 oie eaeccs ccc eeeteeseeseeeneaee day of 
(Seal.) (Signatwre.) 





XLVII.—WARRANT OF ATTACHMENT AGAINST A SURETY. 
(See section 514.) 


WHEREAS (name, description and address) has bound himself as surety for the appearance of 
(mention the condition of the bond), and the said (name) has made default, and thereby forfeited to 
Her Majesty the Queen-Empress of India the sum of rupees.......... ......(the penalty in the bond). 

This is to authorize and require you to attach any moveable property of the said (name) which 
you may find within the district of | el eee ce cere be teeters eee ee aeeey DY seizure 
and detention ; and, if the said amount be not paid within three days, to sell the property so at- 
tached, or so much of it as may be sufficient to realize the amount aforesaid, and make return of 
what you have done under this warrant immediately upon its execution. 


Given a my hand and the seal of the Court this...................cccccceseceeeee te cee ceeea ... day of 


(Seal.) (Signature.) 


XLVIIT.—WARRANT OF COMMITMENT OF THE SURETY OF AN ACCUSED PERSON 
| ADMITTED TO BAIL. 
(See section 514.) 
To the Superintendent (or Keeper) of the Civil Jail at..........c.cccccccce avcccsesessscesceseesssseseseceeresaresene 


WHEBEAS (name and description of surety) has bound himself as a surety for the appearance of 
Sopsteted sda nee iacnaicate (state the condition of the Dond), ANG) ...3 0... ccc cence eect enna eae esne es eneeeeceusenentesass 
the said (name) has therein made default whereby the penalty mentioned in the said bond has been 
forfeited to Her Majesty the Queen-Empress of India ; and whereas the said (name of surety) has, 
on due notice to him, failed to pay the said sum or show any sufficient cause why payment should 
not be enforced against him, and the same cannot be recovered by attachment and sal2 of moveable 


property hy his, and an order has been made for his imprisonment in the Civil Jail for (specify 
the period) ; 
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This is to authorize and Soquire you the said Superintendent (or Keeper) to receive the said 
name) into your custody with this warrant, and him safely to keep in the said Jail for the said 
pi of PE essonment), and to return this warrant with an endorsement certifying the manner of 
its execution. 


(Seal.) (Signature.) 


XLIX.—Norick To THE PRINCIPAL OF FORFEITURE OF A BOND TO KEEP THE PEACE. 


(See section 514.) 
To (name, description and address). 
_ WHEREAS, on the... cee cecececce eee eeeeee GV O8 odie dedossnen erates hatches inet 18... , you entered 
into a bond not to commit, &c. (as in the bond), and proof of the forfeiture of the same has been 
given bofore me and duly recorded ; 


You are hereby called upon to pay the said penalty of rupees............ 00. 6 cceccccecccececeeseeee suees rs 
or to show cause before me within.........0 0.0. ceeeteennees cee ..days why payment of the same 
should not be enforced against you. 

Dated this ...... 0.0.0.0... ALY Ol. Bidcaniied savciaes 18 ‘ 

(Seal.) (Signature.) 





L.—WARRANT TO ATTACH THE PROPERTY OF THE PRINCIPAL ON BREACH 
OF A BOND TO KEEP THE PEACE. 


(See section 514.) 


To (name and designation of Potice-officer) at the Police-station Of .............ccccccccccc see eceseeeteeeenen ens s 
WHEREAS (name and description) did, on the..................0c008 Sas chaae sec omkc teeta selene Neue tala day of 
ogi snga he eee un ee aseneds 18........., enter into a bond for the sum Of rupeeS...............cccecescesceter een eecenseeeey 


binding himself not to commit a breach of the peace, &c. (as in the bond), and proof of the forfei- 

ture of the said bond has been given before me and duly recorded, and whereas notice has been 
iven to the said (name), calling upon him to show cause why the said sum should not be paid, and 
e has failed to do so or to pay the said sum ; 

This is to authorize and require you to attach by seizure moveable property belonging to the 
said (name) to the value Of rUPEeS... ........ceecee eee ccee cece eee tee cence eeteeeeeeeseceee ceaeaeseenes which you may 
find within the district of. 0.0.0. ....0.. 00. , and, if the said sum be not paid within................ iiss 
to sell the property so attached, or so much of it as may be sufficient to realize thesame; and 
make return of what you have done under this warrant immediately upon its execution. 


Given under my a and the seal of the Court this............. cccecee cccccee ceeceneeeeeeeeeeneeeuns day of 


Cove era ene OOH cote PMH ape tO ane » 


(Seal.) (Signature.) 


LI.—WARRANT OF IMPRISONMENT ON BREACH OF A BOND TO KEEP THE PEACE. 
(See section 514.) 
To the Superintendent (07 Keeper) of the Civil Jail at. 

WHEREAS proof has been given before me and duly recorded that (name and description) has 
committed a breach of the bond entered into by him to keep the peace, whereby he has forfeited to 
Her Majesty the Queen-Empress of India the sum of rupees ..... .. 2. ....6..+ Roatan ; and whereas 
the said (name) has failed to pay the said sum or to show cause why the said sum should not be paid, 
although duly called upon to do so, and payment thereof cannot be enforced by attachment of his 
moveable property, and an order has been made for the imprisonment of the said (xame) in the Civil 
Jail for the period of (/6rm of imprisonment) ; 

This is to authorize and require you, the said Superintendent (or Keeper) of the said Civil Jail, 
to receive the said (name) into your custody, together with this warrant, and him safely to keep in 
the said Jail for the said period of (term of imprisonment) ; and to return this warrant with an en- 
dorsement certifying the manner of its execution. 

Given under et and the seal of the Court this...ccc....ccccccesssresertensensesereeseeneeserenes day of 


(Seal.) (Signature.) 


s osatiitenteatameemmad 


LII.—WARRANT OF ATTACHMENT AND SALE ON FORFEITURE OF BOND FOR GOOD BEHAVIOUR, 


(See section 514.) 
T'o the Police-officer in charge of the Police-station at.........6... cccsssesascsececssseeerssseeeneceeseeneesseesseee e 


WHEREAS (name, description and address) Aid, OM the....ce.. occ cecceeteereene eeseeeeeeeeneeeesseees day 
OE hocaicvcke coe, iteractavienee 18...... , give security by bond in the sum of rupees... ............ .....for the good 
behaviour of ( name, &c., of the principal), and proof has been given before me and duly recorded of 
the commission by the said (name) of the offence of..................... , whereby the said bond has been 
forfeited ; and whereas notice has been ven to the said (name), calling upon him to show cause 
why the said sum should not be paid, and he has failed to do so or to pay the said sum ; 
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This is to authorize and require yeu to attach by seizure moveable property belonging to the 
said (name) to the value of rupees... . which you may find within the district of... 
., and, if the said sum be not ‘paid WATCHIN iccrsroccsseeudvnssiecene’ one , to sell the property 
g0 ‘attached, or so much of it as may be sufficient to realize the same, and to make return of what 
you have done under this warrant immediately upon its execution. 


Given under my pang and the seal of the Court this.........0.0 0c cece ccece eres eee ee eeeeanens day of 


MOR ace FOF eee ene torn nnereneenne ees e 


(Seal.) (Signature.) 


LIIT.— WARRANT OF IMPRISONMENT ON FORFEITURE OF BOND FOR Goop BEHAVIOUR. 
(See section 514.) 


To the Superintendent (or Keeper) of the Civil Jail at...... cece cess scenes eeeeee eee escesteneenees : 
WHEREAS (name, description and address) Aid, On the. .........c.... ce eeeeeeee certs stetene teense et tees tes day 
OF aoe tendon nsnetaeesevncneehe! 18. .., give security by bond in the sum Of rnpees......cccccccccccessesee seseeseese 


for the good behaviour of (name, c&ec., of the principal), and proof of the breach of the said bond has 
been given before me and duly recorded, whereby the said (name) has forfeited to Her Majesty the 

ueen-Empress of India the sum of rupees .............. .....ecceeeeceees ; and whereas he has failed to pay 
the said sum or to show cause why the said sum should not be aid a noury duly called upon to do 
so, and payment thereof cannot be enforced by attachment of this moveable property, and an order 
has been made for the imprisonment of the said (name) in the Civil Jail for the period of (term of 
imprisonment) ; 

This is to authorize and require you the said Superintendent (or Keeper) to receive the said 
(name) into your custody, together with this warrant, and him safely to keep in the said Jail for the 
said period of (term of imprisonment), returning this warrant with an endorsement certifying the 
manner of its execution, 


Given under my hand and the seal of the Court this...............cccccceccesseeeetesenseceensenteeess day of 


Cre POOCOH DOO HER CHER ree rerereraeeee sed OP anegreuned ee e 


(Seal.) (Signature. ) 


APPENDIX. 


REGULATION No. V or 1892. 


A Regulation to provide for the administration of Criminal Justice in Upper Burma. 
Received the assent of the Governor-General on the 28th December 1892 ; published in the “ Gazette 
of India” on the 31st December 1892 and in the ‘‘ Burma Gazette” of the same date. 


WHEREAS it is expedient to provide for the administration of Criminal Justice in Upper Bur« 
ma; It is hereby enacted as follows :— 

a 1. (1),—This Regulation may be called the Upper Burma Criminal Justice Regulation, 1892 ; 
(2).—It shall come into force on the Ist January, 1893. 

; 2. (1).—Subject to the modifications set forth in the schedule to this Regulation, the Code of 
Criminal Procedure, X of 1882, as amended for the time being by subsequent enactments (which 
Code as so amended is in this Regulation referred to as ‘the Code ”) shall extend to the whole of 
Upper Burma, except the Shan States, so far as it can be made applicable in the circumstances for 
the time being. 

(2).—For the purpose of facilitating the application of the Code, any Magistrate or Court may 
construe any provision therein with such alterations not affecting the substance as may be necessary 
or proper to adapt it to the matter before the Magistrate or Court. 

_ _3.—All notificitions published, proclamations issued, powers conforred, forms prescribed, local 
limits defined, sentences passed, and orders, rules and appointments mide, under the Code of Cri- 
minal Procedure, 1882, as modified by Regulation VII of 1886 or Regulation VI of 1890, shall, so 
far as may be practicable, be deemed to have been respectively published, issued, conferred, pre- 
scribed, defined, passed and made under the corresponding provision of the said Code as modified 
by this Regulation. 


SCHEDULE. 


Modifications subject to which the Code is to extend to Upper Burma with the exception of the 


Shan States. 
(Section 2, sub-section 1.) 

I.—Except in reference to proceedings against eae ear British subjects or persons jointly 
charged with European British subjects, the expression ‘*‘ High Court ” shall mean the officer ap- 
pointed by the Local Government with the previous sanction of the Governor-General in Council 
to be the Judicial Commissioner of Upper Burma. ; ; 

II.—(1) Subject to the provisions of sub-sections (2) and (3), each division for the time bein 
administered by a Commissioner shall be a Sessions division, the Court of the Commissioner shal 
be the Court of Session for the Sessions division, and the Commissioner shall be the Judge of the 
Court of Session. a 

(2) The Local Government may, by notification in the official Gazette, exclude any district or 
part of a district from a Sessions division constituted under sub-section (1), and may, in like man- 
ner, cancel or vary any such notification. ee 

(3) While a notification under sub-section (2) is in force with respect to any district or part of a 
district, the following consequences shall ensue, namely :— ; Deas 

(a) the district or the part of a district, as the case may be, shall be a Sessions division ; the 
Court of the District Magistrate shall be the Court of Session for the Sessions division, and the Dis- 
trict Magistrate shall be the Judge of the Court of Session, and, 

(b) as Judge of the Court of Session the District Magistrate may take cognizance of any offence 
as a Court of original jurisdiction without the accused person being committed to him by a Magis- 
trate, and when so taking cognizance of an offence shall, subject to the provisions of this Regulation, 
follow the procedure prescribed for the trial of warrant cases by Magistrate. | 

“) Whenever a notification is published under sub-section (2) 1t shall be immediately reported 
by the Local Government to the Governor-General in Council. ; ; ; 

(5) Subject to such rules as the Local Government may from time to time make in this behalf, 
a trial before a Court of Session may be without jury or aid of assessors. 

III.—Notwithstanding anything in Act V of 1861, or in any other enactment for the time being 
in force, the Local Government may confer on any police officer all or any of the powers conferred 
or conferable by or under the Code on any Magistrate, in regard to particular cases, or to a parti- 
cular class or particular classes of cases or to cases generally. : 

V.—(1) A Magistrate of any class may pass a sentence of whipping. : 

(2) A Magistrate of the second class may pass a sentence of whipping, without being specially 
empowered in that behalf by the Local Government. a . . 

(3) A Magistrate of the third class shall not pass a sentence of whipping unless he is specially 
empowered in that behalf by the{Local Government. 
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V.—Magistrates described in the first column of the following table shall have the powers 
etter oo against them in the second column thereof, without being further empowered in 
at behalf :-— 


MAGISTRATES. POWERS. 


Magistrates of the first class To require security for good behaviour, section 
110. 


To make orders as to local nuisances, section 133. 
To make orders prohibiting repetition of nui- 
sances, section 143. 
To make orders under section 144. 
To entertain cases without complaint, section 191, 
clause (c) 
Magistrates of the first or second class... To entertain complaints, section 191, 
To receive police reports, section 191, clause 
Sub-divisional Magistrates ... To call for records, section 435. 


VI.—In any Police-station to which the provisions of this section may be specially applied by 
the Local Government by notification in the official Gazette, any Police-officer may exercise the 
powers conferred by section 55 on an officer in charge of a Police-station. 

VII.—(1) Notwithstanding anything in section 57 or section 61, an officer in charge of any 
Police-station to which the provisions of this section may be specially applied by the Local Govern- 
ment, by notification in the official Gazette, may detain a person arrested without warrant so long as 
under all the circumstances of the case is reasonable. 

(2) But when the officer, of his own authority, detains any such person in custody for a longer 
period than twenty-four hours,exclusive of the time necessary for the journey from the place of arrest 
to the Magistrate’s Court, he shall state in the report prescribed in section 62 his reasons for pro- 
longing the detention of the person; and, where the detention extends beyond three days, shall 
submit further reports of the reasons therefore at such intervals as the 1 agistrate, to whom the 
report under section 62 was submitted, may by general or special order direct. 

VIII.—A District Magistrate tendering a pardon to an accomplice under section 337 may, not- 
withstanding anything in that section, try the case himself. 

IX.—Notwithstanding anything in the Code, the Local Government may from time to time 
make rules with respect to the record to be made in cases tried by such village headmen as a 
anne pirate of the third class and as to the disposal of the record. 

.—A person convicted on a trial held by a District Magistrate acting as such with respect to a 
district or part of a district which has been excluded from a Sessions division under sub-section (2) 
of section II of this schedule may appeal to the Court of Session of the Sessions division from 
which the district or the part of a district has been so excluded. 

XI.—Notwithstanding anything in this schedule or in the Code, an appeal shall not lie in 
any case in which a District Magistrate or Court of Session passes a sentence of imprisonment for 
a term not exceeding six months, or of fine not exceeding five hundred rupees or of whipping, or of 
all or any of those punishments combined. 

XII.—(1) The District Magistrate may in any case in which he has himself called for, or a 
Sub-Divisional Magistrate has forwarded to him, the record of a proceeding before a Magistrate 
of the second or of the third class, pass such order in the case as he thinks fit : 

Provided that he shall not pass a soverer sentence for the offence which, in his opinion, the 
accused has committed than en have been passed for such offence by the Magistrate who tried 
the case, and that no order shall be made to the prejudice of the accused unless he has had an 
eppor any of showing cause against it. 

(2). The Governor-General in Council or the Local-Government may at any time, by notifica- 
tion in the official Gazette,direct that this section shall cease to be in forcein any district with effect 
from a date to be specified in the notification. 

XIII.—In any case in which an appeal lies, the Appellate Court may enhance any punishment 
which has been awarded : 

Provided that, if the appeal is from the sentence of a Magistrate of any class, the Appellate 
oe ttn not inflict a greater punishment than might have been inflicted by « Magistrate of the 

rst C ° 

XIV.—Notwithstanding anything in section 495, a Court may allow any Police-officer to con- 
duct a prosecution. 

.—Notwithstanding anything in the Code, a finding, sentence or order shall not be revers- 
ed or altered on appeal or revision on account of any irregularity of procedure unless the irregu- 
pila rg occasioned a failure of justice. 

coe under section 553, clause (c), may regulate the following among other matters, 
namely :— 
ay ie fees to be paid for processes ; and 

b) the fees to be paid for copies and inspection of records. 

VII.—Nothing in this achedule with respect to procedure in inquiries or trials, or with 
respect to sentences or appeals therefrom, or the enhancement or execution thereof, shall be con- 
strued to affect the Code in its application to European British subjects. 
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accused on, S. 176 meaning of owner or occupier of land 8 
procedure where } Aconsed “makes no, when resident agent of an owner liable 
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ADVOCATE— of charge when to be made, S. 226 ... 162 
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cer executing warrant, S, 43 24 what questions witness may refuse to, 
warrant may be directed to any land- S. 16 ve 
holder, farmer or manager of land of jury to be recorded, 8. 303 . 214 
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hy Local Gover nment as to when High 
Court will interfere on an 274 
right to, same against acquittal as 
against conviction , 274 
when sentence to commence, where ac- 
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Burma arrested without a warrant .. offence, S. 497 . - .. 83a 
pursuit of offenders in other jurisdic- ARTICLES ‘OF WAR— 
tions, S. 34 provisions as to arrest under 33 
by private persons, 8.59... 34, 35 AM— 
power to master or owner of ship to, to what parts Code does and does not 
without warrant apply a 
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Assam 48 
issue of proclamation before .. 48 
of property of party absconding 4% 


claims of third persons cannot be in- 
vestigated by Magistrate in case of 48 


forms of orders of, and warrants of ... 48 

rule in Bengal as to sale of revenue 
land under 48 

proceedings under S. 88 as to, are not 
judicial proceedings 49 


restoration of property under, 8. 89 49 
any Magistrate has power to restore 
property under, under S, 89 w «=—49 
ATTEMPT— 


to commit a when compounnayies 


ATTENDANCE— | 
of oes on investigation of Police, 


99 

of accused, issue ‘of pr ocess ‘for, S. 204 147 

of accused in person when dispensed 

with, 8.205... 47, 148 
of jurors or assessors in Government or 

Railway employ when excused, 8.329 224 

of j gas or or assessor, Court may excuse, 4 


BAIL— 
person arrested under S. 55 should al- 
ways be given option of release on 
reasonable 33 
Commissioner of Police has power to 
admit person arrested to, S. 86 46 
form of bond for, after arrest under a 
warrant 46 
when Police-officer may take, Ss. 168, 
170 . 111, 112 


where Sessions Judge disagrees with 
verdict and submits case to High 
bedraal Peed oni eine to, S. 216 
release of accused on, pending a 
S. 426 Sn te oe 


accused arrested in appeal from acquit- 
tal may be admitted to, S. 427 

Presidency Magistrate may admit ac- 

cused on, pending reference to High 

Court S. 432 

High Court may ig accused to,when 
case reserved, S. 434 

release of lunatic on, pending investiga- 


tion or trial, 8. 466 o 312 
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BAIL (Concluded)— 
an ae in case of bailable offence, 


bonds in criminal cases are exempted 


from Court-fees 331 
when, may be taken in case of non- 
bailable offence, S. 497 331 


whose duty it is to decide of sufficiency 
or otherwise of 

ca when accused has been dis- 
char 

what Courts have power to direct ad- 
ission to, or reduction of we OOe 

rule in N.-W. P. with refcrence to 332, a 

bond of accused and sureties, S, 499 . 

discharge of accused on execution of 
bond, 8. 500 333 

power to order “gufticient, when that 
first taken is insufticient, 5. 501 

discharge of sureties, S. 502 

BAIL-BO ND— 

form of, after arrest under a war- 
rant... ~~ 

in criminal cases exempted from 
Court-fees 7 .. «Ooh 

BAILABLE OFFENCE— 

definition of, S. 4 (r} sa ses 6 

taking of bail i in, S. 496 331 

ra in case of offence which is not a, 


496 va 
BALUCHISTAN— 
power of Chief Commissioner of, as 
High Court _... ‘ng .. 23 
BANK OF MADRAS— 
exemption of certain officers from serv- 
ing on jury ai os 
BARRISTER-AT-LAW— 
right of, to defend accused 
when, may address Court in En 
See ADVOUATE ; COUNSKL ; 
BATTA— 
ee ae in criminal cases to be cai 


BENCHES OF JUDGES— 
difference of opinion of, where sen- 
ane submitted for confirmation, 


S 
BENCHES OF MAGISTRATES— 

power of Local Government to appoint 

and empower, 8. 15 10 
powers exercisable by, in ‘absence of 

special directions, 8.15 . 10 
notification publiahed by Government 

respecting, in certain districts 10 
exercising 2nd and 3rd class powers, 

appeal from conviction of 11 
power of Local Government to frame 

rules for guidance of, S. 16 1k 
subordination of, to District Magis- 

trate and Subdivisional si ate ha 

S.17 11 
Presdy. Magistrates may form, 8.18... 12 
who may make rules for guidance of, 

S. 21 12, 13 


rules as to, in force in Courts of Presi- 
dency Magistrates i in Oalcutta 13, 14 
in Bombay . #13 

whether, have jurisdiction snides 8. 145 

to act in disputes as to possession of 


333 
333 


oe 
lish... 229 
LEADER. 


40) 


255 


land 85 
power of Local Government to invest, 

with certain powers vs .. 83 
when, may try summarily, 8S. 260 186 
notification by Beng " Government 


ied vitae with reference to sum- 
mary trials in certain districts we 
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BENCHES OF MAGISTRATES (Coneld.)— 


in Bengal any Bench of two or more 
Honorary Magistrates sitting with 
a salarie Magistr ate exercising not 
Tens than 2nd class powers is vested 
with first class powers . 
no appeal from sentence passed under 
S. 260 by such a Court 
power of Local Government to empower 
certain, to try summarily, S. 261 ; 
what offences cognizable by Bench of 
Police Magistrates in Madras ; 
saat be authorised to prepare record by 
erk, 8. 265 
appeal from conviction by, invested 
with 2nd or 38rd class powers 


BENGAL— 


what Magistrates have power to com- 
mit in 

neneeee respecting summary trials 

trial by j ury in ... 

levy of dines i in 

power of District Magistrate to call 
for and deal with records in 

rule in, as to lunatics 

practice and rules in, as to transfer of 
cases in 

power of District Magistrates in, to 
withdraw cases 

as to expenses of com plainants and wit- 
nesses in nae ae 


BIAS-— 


Judge to be withont, 8. 555 

of Judge who is a Munic ipa Commis. 
sioner, S. 555 ... 

imputation of prejudice by reason of . 


BIGAMY— 


prosecution for, 8S. 198 

where in an inquiry as to abduction of 
a wife it appears she has committed, 
Magistrate may without further 
complaint commit her for latter 


189 
189 
189 
191 
271 


148 


349 
360 


368 


369 


offence 142 
complaint of the brother of a lunatic 

for purpose of prosecution against 

wife of lunatic for, cannot be enter- 

tained “i kes .. 142 

BOMBAY— 

rules as to military offenders in . LIT 
rules as to Presidency Magistrates in 13 
notification respecting summary trials 

in bse .. 189 
number of j jurors in 197 
rules - as to lists of jur ors and asses- 

sors . 223 
rules in, as to sentences of imprison- 

ment and transportation .. vas 2 
levy of fines in so 260 
whipping in 263 
rules in, as to appeals 278 
rules in, for certifying and execution of 

orders of Courts of Appeal in 281 
power of District Magistrates to call 

for and deal with records in 286 
rules as to references in be 204 
rules in, as to commitment of European 

British subjects , 333 
Procedure in, with respect to European 

British subjects ‘ 
districts in which High “Court at, 

to exercise jurisdiction over Euro- 

pean British subjects 307, 308, 309 


Page. 
medical officer with mi FesRoe? to lunatics 
in... ; a Se 
BOMBAY (Concluded)— 
as to Magistrates empowercd to sell sus- 
icious or stolen property in : 
rules in, as to transfer of cases SAT 
as to expenses of complainants and 
witnesses in 360, 361 


rules in, as to furnishing copies of 
pr oceedings ‘a 


BOMBAY COURT OF PETTY arr 


exercise of powers of, S. 20 


BOND— 


Jor appearance— 


when to be taken by Police-officer when 
person arrested for non- SOB RANI? 
otfence, S. 57... ee 
when Court may take, S. o1- 
as to arrest on breach of, S. 92 
from accused, when Police-otticer may 
take, Ss. 169, 170 111, 
no witness to be required to give se- 
curity for his appearance other than 
his own, S. 171 
complainants and witnesses to execute, 
before Sessions Court or High Court, 
S. 217 
to be taken in case of bailable offence, 
S. 496 
where personal attendance of accused 
dispensed with, should be taken from 
him, not his agent ‘ a 
from accused in summons-case 
amount of, to be fixed, S. 498 
to be executed by accused and ees 
discharge of accused from ‘custody on 
execution of, S. 500 
suretics may apply to have, ‘discharged 
as against themselves, S. , 
deposit in lieu of, 8.513... 
procedure in for feiture of, S. 514 


Jor qood behaviour—- 


when and by whom, may be taken 
from vagrants and euspecee persons, 


S. 109 ‘ 58, 


length of period of. 8.109. 
when 2n security can be demanded 
after confinement in default of secu- 
rity 
when and by whom, may be taken from 
habitual offenders, S. 110 : 
length of period of such, S. 110 
security can only be taken for one 
year . 
accused must be informed of accusation 
and be given an opportunity to enter 
into defence se dais 
amount of 4 
when amount of, unr easonable “i 
separate proceedings to betaken against 
each person ordcred to find security 
order must specify definite period 
order calling upon rson to show 
cause why he should not give, S, 112 
what such order to sect ont, S. 112 
character and class of sureties requir- 
e a 
power to cancel order to show cause ... 
order to show cause to be read and ex- 
lained to person in respect of whom 
it is made, S. 113 sa oa 
order to execute, after inquiry, 8. 118 
amount of, how to be fixed, S.118 ... 


50 
50 


112 


113 


157 


331 
331 
332 


333 
333 


338 
339 


59 
39 


59 


59 


61 


61 
61 


61 
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BOND (Continued)— 
Jor good behaviour ones) 

to be executed only oe sureties when 
person in respect . em inquiry 
is made is.a minor, S 

order for, should not bo 68 extreme 
term except when absolutely necessary 

only person in respect of whom inquiry 
is made can be ordered to give 

illegality of order to execute a second, 
during time first bond is in force 

appeal when and to whom, against order 


to give 
commencement of ‘period for. , 8.120. 
contents of, S. 121 nae sis 


what is breach of, S. 121 
ee may reject surcties, 


imprisonment in default of, ‘S. 123 

kind of imprisonment, 5S. 12: 

appeal from order of imprisonment in 

efault of 

discharge of sureties on application, 
S. 126 

baba eepen cannot be taken instead 
o 

when flea for, ‘void, S. 530 

to keep the peace. 

on conviction of what offences, taken, 
8. 106 a 

may extend for what per iod, 'S. 106 

may not be taken from acquitted person 

powers of Appellate Court to demand 

deposit of money or Government Pro- 
missory Note may be taken in lieu of 

as to remission of fees for ... aif 

before conviction, S. 107... 

ata of time such, may extend to, 
* 

onus on prosecution to prove, necessary 

materials on which Magistrate should 


act in requiring o7, 


order calling upon person to show cause 
why he ahonld not give, to be in 
writing, S. 112 As 

contents of such order, S. 112 

character and class of sureties required 

when on appearance of person called 
on to show cause as to giving, and 
matter adjourned, cannot es ordered 
to furnish other, besides .. 

power to cancel . 

order to show cause to be read and 
explained to person in respect of 
whom it is made, 8.113 . 

order to execute, after i inquiry, Ss. 118 

amount of, how to be fixed, S. 118 

to be executed only by sureties when 

erson in respect of whom it is made 

is a minor, S. 118 

order not to be for extreme term except 
when absolutely necessary 

illegality of order to execute a second, 
during time first bond is in force 

commencement of Renee for eric is 
required, S. 120 : 

contents of, S. 121 

what is breach of 

imprisonment in default of, “S. 123 

appeal from order of imprisonment in 

efault of 

release of persons imprisoned for failing 
to give, S, 124 .. 

power of District Magistrate to cancel, 


when deposit taken in lieu of, S. 513 ... 
H, C CR P 
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BOND (Concluded)— 
to keep the peace (concluded)— 
when demand for, void, 8. 530 hex 
Jorfeiture of. 
rocedure on, S. 514 
igh Court on revision has no power to 
reduce amount of a recognizance that 
may have been forfeited .. 339 
before property of surety ean be attach- 
ed he must be called upon to show 
cause against ... 
Police- officer has no power to take surety 
for production of any person before 
Police . 339 
order escheating | recognizance or bail... 339 
appeal from, and revision of, orders on, 
S. 515 340 
power of High Court or Court of Ses- 
sions to direct levy of amount due on 
certain recognizances, 8. 516 ue 
BOOK— 
to be kept by officer in pnetee of Police- 
station, Ss. 154; 155 oes 95 ; 96 
BOOKS— 
power of High Court to make rules for 
keeping of, by | Subordinate Courts, 
S. 553 ‘ 36 


7, 

BOUNDARIES— 

disputes as to, procedure, S. 145 .. 84 
BRITISH SUBJECTS—See EUROPEAN 

BRITISH SUBJECT. 

BUILDING—See PLACE, S. 4 (w) 7 

removal or repair of dangerous, §.133 71 
BUOY— 

Police to prevent injury 00% or removal 


350 
339 


340 


of, S. 152 
BRITISH INDIA— 

definition of 1 
extensions of Codo of Criminal Proce- 

dure to, S.1 1 
warrant of arrest. may be ‘executed at 

any place in, S. 82 45 
jurisdiction as to offences committed 

out of 20, 121 


trial of British “subjects for offences 
committed out of vrs 121 
issue of warrant or summons in respec 
of offence committed outside, S. 186. 122, 123 
procedure in case of offenders other than 
European British subjects where such 
offences have been committed outside 123 
liability of British subjects for offences 
committed out of, 8. 188 . 123 
Political Agent to certify when offence 
committed in foreign territory may 
be tried in, S. 188 ; 123, 124 
as to arrest of persons other than Euro- 
pean British subjects escaping into... 124 
power of Magistrate under Extr adition 
Act to issue warrant for person ac- 
cused of having pomumeen otfence 
out of 125, 126 
BREACH OF TRUST— 
lace of trial in case of criminal, 8.181 120 
BREACH OF THE PEACE—See PEACE, 
KEEPING THE. 
BREACH OF CONTRACT— 
prosecution i to a upon complaint, 
S. 198 sei .. 141 
BURMA— 
power of Local Government in, to 
exempt Judicial Commissioner, Re- 
corder and Special Court from opera- 


tion of certain portions of Code _... 1 
Session Divisions in soe ss 8 
rules as to process-fees in ... ww 40 

29 
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BURMA (Concluded)— CANTONMENT MAGISTRATE—(Conold 
how reports of Police-officer are to be subordinate to District Magistrate ... 
submitted to Magistrate in 98 persons holding office of, at Mbhow, 
a Me form of report of investigation Morar, Nowgong, and Neemuch in- 
114 vested with powers of Magistrate of 
ine “British, when offender is an - District witbin ame of miele 
European British subject who to be spective cantonments . 23 
deemed a High Court, 8. 185 a ee CAPITAL SENTENCE— 
as to Courts of Sessions in Upper 130 execution of, S, 381 
trial of all offences committed dbyE Euro- rules in Assam, Bengal, Bombay, and 
pean British subject before Sessions Madras regardin 256, 257 
Court in, must be by jury 194 separate warrant should be issued in 
rules in, for conducting prosecution the case of each prisoner... 
before Sessions Courts... 195 confirmed by High Court, Sessions 
language of record of evidence in 243 Court has no oN to postpone ex- 
for purposes of Limitation Act ap- ecution of 
plications to 8 sabe Court deemed postponement of, ‘on pr egnant woman, 
to be to High 270 
what seytences cua by District High Court alone can postpone execu- 
Magistrate or Sessions Court in, are tion of : 257 
appealable : 272 CAUSE— 
rules in British, as to employment. of contents of order to show cause, why 
Government Advocate in connection security for good behaviour or for 
with prosecutions 329 peeping io the peace should not be 
power of District Magistrates in, to taken, 61 
withdraw cases 349 arcused ae ie against order by 
as to reversing of finding or sentence Jourt of Sessions or District Magis- 
in .. 354 te committing him on rOvsions 
as to expenses of complainants and wit- 436 . 
messes in 363 CAUSING HURT—_ 7 
rules in, as to furnishing copies of pro- compoundable, S. 345 234, 235 
ceedings 366 CAUTION — 
Criminal Justice, Regulation V of 1892, free statement not to be prevented by; 
for Upper—See UPPER BURMA. Appx. 103 
not necessary to be given “pefore ex- 
CACHAR— amining accused, 8. 342 ... “ 
powers Fs onal Commissioners in... 16 OENTRAL PROVINCES— 


CALEND 
of oe ae in which conviction takes 
ace to be submitted to District 
agistrate ie a 
CALLING— 
for records of inferior Courts 
CAMPING GROUNDS— 
aon of order as to nuisance in, 


included in term public place, 8. 133 . 
CANAL— 
public to aid Magistrate or Police to 
prevent injury to, 8. 42 ... 
CANCELLATION — 
of powers of ar aaa by Local 
Government, 
of surety- -bond, procedure on applica- 
tion for, 8. 1 
era taking of fresh security ‘on, 


of ue as to ‘possession of land, 


of coe peneton or remission of sentence, 


arrest without warrant after, §. 401 . 
of order for maintenance of wife on 
proof of adultery, &c., S. 488 
of bond by a eenate mph empowered 
void, 8S. 830. 34 
CANTONMENTS— 
Code not to apply to officers authorised 
ae try Rats offences in maaan 
van TONMEN TS AOT (XIE OF 1889) — 
arrest without warrant under 
CANTONMENT MAGISTRATE— 
when deemed a Magistrate of Division 
when a Magistrate of a Sub-division .. 


250 
285, 289 


7 
71 


324 


9, 350 


32 
8 


Local Government may empower Dis- 
trict Magistrates in, to ys offences 
not punishable with death, 8 
trial of offences not punishable with 
death in, 8. 30 sy a 
OEPI CORPUS— 
power of High Court to order: defend- 
ant to be brought in on Sheriff's re- 
turn of, to writ of attachment, 8.491 328 
CERTIFICATE— ; 
grant of, under Act “(X¥5~ of 1860, 
not pr oof of possy 


r plored re, 124 
orey gestuiry 


124 
by Oourt of correctness vt ey of 
examination of accused,Ss. 164, 364. 105, 246 
of High Court as to judgment or order 
passed on appeal to be sent to lower 
Oourt, S. 425 2 
of High Court’s order on revision, S. 442 209 
by ey apie of Prisons as to 
capacity of lunatic Puiponek making 
his defence, 8. 473 mii 15, 316 
by visitors to jails, S. 473... 315, 316 
: receivable in evidence, S, 473 


15, 316 
OHALLENGE TO JUROR— 
neu ot of, in a aud Seo pant, 


without grounds, 8 i 199 
grounds of obje aries 8, Ae » 199 
decision upon, to be oer es 199 
to be final, 279. 199 


CHANNEL— 
lcading to Presidency-town, jurisdiction 
of Presidency Magistr ate over, S. 19 
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O HANN EL (Concluded)— 


order for removal of nuisance from 


pe S. 133 71 
meaning of, S. 4 (v) 7 
oneal of 
weer sae as to, Bives mene of 
CHARG CE 
as to false 135 
properly laid under Penal Code should 
be investigated even if the case be 
one in which a civil action will lie ... 144 
when wrong to commit on joint 155 
when to be framed, S. 210 . 153 
to be explained and copy furnished to 
accused, 8S. 210 153 
use of the word . 153, 163 
on commitment to be sent to whom, a 
° eee are e) 
as to amendment ‘of 15 
to state offence, S. 221 15 
specific name of offence sufficient de- 
scription in, S. 221 159 
how stated where offence has no specific 
name, 8. 159 
what implied i in, 8. 221 159 
language of, 8, 221 159 
previous conviction when to be set out 
in, S. 221 159 
of previous convic tions, proof of 360 
of previous conviction, form of 160 
to contain particulars as to time, place 
and person, S. 20V 160 
accused entitled to know exact value 
of, brought against him ... 160 
particulars to be inserted in 160 
when manner of committing offence 
must be stated in, 8. 223... 161 
words in, taken in sense of law under 
which offence is a 8. 224... 161 
effect of errors in, 8. 225 161 
inalternative .. 162 
procedure on commitment without or 
with imperfect, S. 2. is 1@2 
words ‘‘without a charge ” as used in 
S. 226 162 
alteration in, to be read and explained 
to the accused .. 163 
omission to read and explain, to pris- 
oner .. 162 
substitution of one, for another 163 
alteration of 163 
where accused committed on specific 
charges Judge has no power to ex- 
punge a, before calling on accused to 
plead 163 
when omission to frame a, so as to con- 
tain a separate head for each offence 
may be remedied 163 
by whom and when charges which re- 
quire alteration should be amend- 
ed 163 
amended, still to run in name of com- 
mitting officer .. 163 
meaning of word “altor” in, §. 227... 163 
addition ofa... 163, 164 
when trial may proceed immediately 
after alteration of, S. 164 
principle b which the Court shonld 
be guided in determining whether 
case should go on immediately after 
alteration of ... 164 
Sessions Court has no power to add a, 
as to which no evidence has been 
taken by committing Magistrate 164 
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CHARGE (Continued)— 


when new trial may be directed or 
trial suspended upon new or altered, 

stay of pr oceedings on alteration of, if 
prosecution of altered, requires pre- 
vious sanction, 8. 230 

ear witnesses after alteration of, 


effect of material error in, s. 232 

how far Magistrate justified in refer- 
ring to former record on a new trial 
upon altered. 

se rg charges for distinct offences, 
S 


what are distinct offences for purpose 


oO 

three offences of. same kind within a 
Pie may be charged together in S. 234 
nat are offences of, the same kind 
for purposes of, 8. 2 ¥ 

what offences are not of the same kind 

of more than one offence, S, 235 


166, 167 


167 


167 
167 
168 


odfences falling within two definitions, 
. 235 168 


acts constituting one offence, but con- 
stituting when combined a different 
offence, "8, 235. 

punishment in case of joint, under 
S. 2385 

separate sentences for offences in 

Magistrate not to split up an offence to 
give himself jurisdiction .. 

where it is doubtful what offence has 
been committed, S. 

when and when not judgment in the 
alternative may be passed on 

alternative 

founded upon supposed contradictory 
statements every presumption in 
favour of the possible reconciliation 
of the statements must be made 

when a person is charged with one 
offence, he can be convicted of 
another, 8. 237 

when offence proved included in offence 
charged, S. 238 

8. 238 enables a verdict to be given on 
some of the facts which are a com- 
ponent part of the original, provided 
that theso pare constitute @ minor 
otfence 

as to framing | of separate minor 
eharges 

what persons may be charged jointly, 
S. 239 


persons required. to show cause why 
they should not give security to keep 
the peace are not accused persons 


and are not enAneet with an 
offence 

in prosecutions for giving ‘false evi- 
dence case of each accused to be tried 


separately : 
as to conviction of a person tried joint- 
ly with other persons for same offence 
upon uncorroborated confession of 
one of such other persons 
withdrawal of remaining charges on 
conviction on one of several charges, 


unless drawn apa no order of acquittal 
can be passec 

allowed to be withdrawn “by ory 
Magistrate cannot be .reviv 
District Magistrate 25 


169, 170 


171 


171 


172 
172 


172 


173 
173 


174 
174 
174 


175 


175 


175 


175 
178 


179 
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CHARGE (Concluded)— 
Ween? to be framed in warrant-cases, 


when no, framed accused can ony? be 


discharged ees .. 181 
when, not supported bas we =195 
unsustainable, S. 273 .- 196 

entry on, S. 273 .. 196 
to jury, 8. 297 ... 209 
verdict to be given on each, 8.303... 214 
if previous conviction intended to be 

proved must be mentioned in ... 237 


power of Magistrate to commit upon... 237 
separate sentence should be passed on 


each, or head of 250 
copy of heads of, to accompany peti 
tion of appeal, S. 419 .. 275 


effect of omission to prepare, S. 535 ... 358 
to jury need not be written before 
being delivered 250 
CHARGE TO JURY—See Jury; TRIAL 
BY JURY. 
need not be written before delivered ... 250 
CHARTER ACT— 


saving of ix ioe és. 132 

§. a ve 274 
CHEMICAL EXAMINER— 

report of, S. 510 .. eee . OOT 

report of "Additional ; .. 337 
CHIE COMMISSIONER-— | 

when is Local Government 4 


of ee power of, as High 


Cou * 
CHIEF COURT 
of Punjab a High Court, S. 4 4 
“Chief Justice” includes Senior J udge 
of, S. 4 (7) 

of Punjab, military men unless excused 
liable to serve as jurors in 222 

evidence how recorded in, 
S. 365 sy ... 248 

rules as to certifying appel- 

late judgments or orders 


aa 


t 


of, to lower Courts .. 280 
as to commitment of Euro- 
een British subject  .... 302 


CHIEF JUSTI 
includes Jud g° oF Chief Court of 
Punjab and Recorder of Rangoon, 


qn 


j) 
of tie. Court to a appoint time of such 
Courts sittings, S. 334 228 
to ae officer to give notice of sit- 
tings of High Court, S. 335 225 
CHIEF RESIDEN CY MAGISTRATE— 
powers of, S. 2 1 


wt 


appeals to, Ss. m1 13 
regulation of Benches by, S. 21 “18, 14 
power of, to attach property of abscond- 

er, S. 88 7, 48 


may require production of letters or 
telegrams from Postal or Telegraph 
Department, S. 95 
execution of warrant for ‘levy of fine 
after endorsement by, S. 387 262 
CHILD—See MAINTENANCE. 
CIVIL COURT— 
effect of subsequent attachment by ... 48 
no order duly made by a Magistrate in 
nuisance-cases shall be called in ques- 
tion in any, S. 133 71 
jurisdiction of, when order made ab- 
pa under S. 137 respecting nui- 
sance 76 
Magistrate's duty to uphold decree , 
sé 8 


CIVIL COURT (Concluded) ~ 
to exercise discretion vested in it of 
sanctioning a criminal charge of per- 
jury most carefully ssa 
wee and what is not a, under 


institution of criminal proceedings by, 
where offence committed before it- 
self, S. 476 

power of, to complete investigation and 
commit to High Court or Sessions 
Court, 8. 478 

procedure on commitment by, 8 479... 

of, in certain cases of con- 
tempt, 8. 480 .. 

may impose fine in certain cases, 

S. 480 


when to forward | person accused of con- 
tempt to Magistrate, S. 48 
when Registrar or Sub- i to be 
deemed a, 8. 483 
CIVIL FORCK— 
ne ee . disperse unlawful assembly, 


CIVIL JAIL— 
_removal from, of accused or convicted 
persons to criminal jail, 8. 5414 
CIVIL PROCEDURE CODE (ACT XIV 
OF 1882)— 
provisions of, as to certain offences 
committed before Civil Court 
persons exempted under Ss. 640 and 641, 
ee oe from service as jurors, 


S 
CIVIL SUIT— 
for declaration of right after order for 
removal of public nuisance ~ 
for maintenance ... st 
CIVIL SURGEON— 
deposition of, when admissible in 
evidence, S.5 
ower of Court to summon, 8.509. 
deposition of, to be taken down and 
attested by Magistrate in presence 
of accused 
report of, not given on oath not evi- 
dence 
report of, on post- -mortem examination 
not evidence che 
fee of, for attending Court 
CLAIMANT— 
in respect of property seized by Police, 
hearing of claim of, 8S. 523 
procedure on non- ap fee: ance of, after 


proclamation, Ss. O24 ; 525 343 | 


CLASSES— 
of Courts,S.6. ... 
CLERICAL ERROR— 
in judgment may be altered, S. 369 
CLERK— 
may be authorized by Local Govern- 
ment to prepare record for Bench of 
Magistrates, S. 265 - : 
CLERK OF THE CROWN— 
definition of, S. 4 (2) 
on commitment to High Court accused 
may give a further list of wit- 
nesses to, S. 211 ; 
power of, to summon witnesses of ac- 
cused to attend in High Court, 8. 216 
on commitment to High Court what to 
be sent to, S. 218 
when, may frame, add to, or alter 
charge, 6. 
the power of, to alter a charge di be 
exercised with caution... 


137 
139 


317 
319 


320 
320 


321 
321 
69 


359 


137 
299 


75 
326 


336 
336 


337 


337 
337 


a] 


251 


191 


154 
156 
157 
162 


163 


CLERK OF THE CROWN ee ae 
to prepare lists of jurors, 8. 313 Bee 
no appeal or review from decision of, as 
: el jurors, 8. 313 ne 

ists of jurors to be signe , anc ub- 
Niuhed §. 314 ... ° y 

sending record to, when "European 
British subject is committed for trial 
to High Court .. 

rule in Punjab as to forwarding records 


and list of witnesses to 302, 


affidavits and affirmations ma 
sworn and affirmed before, S. 


COCHIN— 
trial of European British subject in ... 


CODE OF CRIMINAL PROCEDURE— 
when it cor es into force, S. 1 
extends to shole of British India, S. 1 
extent. of 
extension of, to Upper Burma 
what por tions of, apply to Police in 
Calcutta and Bombay 3 5 


be 


ropeal of enactments in ist Sch., 

references to, 8.3 

expressions in former Acts, 8.3 

interpretation clause, S.4 .. 

does not affect jurisdiction of High 
Courts to commit for contempt 

cases in which persons subject to mili- 
tary law shall be tried by Court- 
martial 


COGNIZABLE OFFENCES— 
definition of, S. 4 (q) 
Police officer may interpose to prevent 
commission of, S. 149 
by whom and to whom information of 
design to commit, to be communi- 
cated, 8.150)... 
arrest by Police-officer may be without 
warrant to prevent, S. 151 
information of, given to Police to be 


reduced into writing, 
S. 154 
tobe read over and signed, 


215 
substance of information to be enter ed 
in a book, 8S. 154 
giving false information punishable in 


INDEX. 453 
Page. 
COLLECTOR— 
not subject to revisional jurisdiction of 
High Court in criminal matters... 12 


preparation of lists of jurors and asses- 
sors by, S. 321 .. oe 


221. COLLECTOR OF cUSTOMs— 
exempted from serving as juror, 8. 320 222 
COLLECTOR OF REVEN UE 
exempted from serving as juror, S.320 222 
COMMENCEMENT— 
on of sontences in case of concen of 
957 several offences in one trial, 8.35 20, 21 
of sentence where person convicted in 
two cases by two different tribunals 
303 and on appeal conviction of first case 
set aside 21 
of proceedings ‘before Magistrates, 
‘i S. 204 147 
12 COMMISSION TO ‘EXAMINE WIT. 
';  - NESSES— 
when attendance of witnesses may be 
9 dispensed with, S. 503... 333, 334 
9 who may issue, $, 503 .. 3d4 
3 procedure on issue of, S. 503 334 
3 evidence how taken on, 8. 503 .. 834 
3 as ta issue of, in criminal cases, 8. 503 334 
. in case of witnesses residing in Native 
7 States, 8.503... te cee lg 
to whom to be issued, S. 503 333, 334 
evidence of purdanasheen women on... 334 
7 admissibility of evidence taken on... 335 
circumstances justifying issue of 334, 335 
objections to evidence on 335 
6 in case of witness being within Presi- 
dency-town, 8. 504 ww» 380 
4 power of High Court under 39 and 40 
Vict., c. 46, S. 3, to issue, S. 504 ... 335 
parties ‘may examine witness by inter- 
4 rogatories on, 8. 505 . 335 
examination and cross-examination and 
94 re-examination on, S. 505 336 
power of Provincial Subordinate Magis- 
. trate to apply to District pi uaa ate 
95 for issue of, S. 5 336 
return of, S. 507 336 
95 may he used by either party, S. 507 336 
adjournment of trial till return of, 
36 S. 508 336 


COMMISSION FROM GOVERNOR- 


regard to -_ 96 ~ GENERAL IN COUNCIL— 
Police investigation of, S. 154 95, 96 power of High Court to direct prisoner 
refusal to sign infor mation of . 96 1G. he brought before, for examina- 


substance of information as to, entered 
in Police-diar 
trial of, by Magistrates, S. 191 


on complaint, S. 191. 127, 142, 147 


on Police report, S 191 
on information from person 
other than Police-officer, 
S. 191 
on suspicion or knowledge 
of Magistrate, 8.191... 
by District or Sub- divisional 
Magistrate, S. 192 
by Magistrates of the Ist class, 
S. 192 . 


by Court of Sessions, S. 193 . 

one: Sessions J udge, 
by Joint Sessions J udge, §. 193 
arr eis Sessions Judge, 


COINAGE— 
procedure in case of previous convic- 


tion of offences against, S. 348 


tion or trial, S. 491 ; .. 328 


96 
57 COMMISSION OF INQUIRY— 
as to mind of alleged lunatic prisoner, 


127 S. 474 316 
ap ointment and constitution of, 
$47 316 
127 power of, ay . der dischar ge or deten- 
tion of lunatic, 8S. 474... . 316 
121 COMMISSIONED OFFICER— 
when may be called upon to disperse 
128 unlawful assembly, S, 128 
duty of, commandin ng troops required 
128 by Magistrate to disperse unlawful 
129 assembly, S. 130 70 
power of, to disperse unlawful ansem- 
130 bly in absence of Magistrate, 
130 Ss. 131 70 
no seers against, for acting under 
130 s. 131, ee we «490 
Gowaasion ve. 
to take affidavits, EarInE atideyst 
237 before, S, 539... wee OO 


454 INDEX. 


Page. Page. 


COMMISSIONER (Concluded)— COMMITMENT (Concluded)— 


to administer oaths in Chancer ue 
in England or Ireland, 8. sot 
in Courts of Record, 8. 539 we «OT 


COMMISSIONER OF POLICE— 


not affected by ah BF Calcutta, Mad- 
ras and some 
when warrant to be forwarded for exe- 


cution to, 8. 83 . 45 
execution of warrant by, S . 83 45 
when person arrested to be taken be- 

fore, S. 85 46 
procedure by, before whom “person ar- 

rested is brought, 8S. 86 w= 46 

power of, to admit to bail, 8. 86 = 46 


COMMISSIONER OF SIND — 


power of Local Government to appoint 
Sub-divisional Draeualee delegated 
to... 

power conferred on Local Government 
as to lunatics extended to 312, 316 


COMMISSION ERS— 


exempted from serving as jurors, S. 320. 222 


COMMIT— 


who may, S. 206 148 
por or of Local Government to empower 
istrate to, for trial, 8. 206 .. 148 


COMMIEME NT— 


Sessions Court ae take cognizance of 
offence upon, S. 193 129, 130 
to Sessions Court, object of 130 

fact of, is sufficient to enable Sessions 
Judge to proceed with trial .. 130 
absence of, effect of .. 130 

as to, and trial of Sessions cases in 
Punjab 131 

of Sessions cases in 
Bombay 131 

cognizance by High Court of offences 
upon, S. 194 132 
what Magistrates may order, S. 206... 148 

who may make, in peeves) ees and 


Punjab - 148 
when void . 148 
made with jurisdiction can only be 

quashed by the High Court 148 
procedure in inquirics preparatory to, 

S. 207 148 
discharge of accused upons no sufficient 

ground for, 8. 209 ‘ 150 
grounds for . 151 
charge to be framed before, ‘8.210... 158 
duty of officer making  =158 
when Magistrate bound to make ww. = 153 
of co-offenders.. 153 
eee to notify fact of, to Court 

Sessions. 153 
what p Gout to be transferred to Scs- 

sions rt on.. 153 
cecueee to give list of witnesses upon, 

S. 2 154 


order ce by Magistrate when to be 
made, 8. 213 154 

Magistrate to record reason “for, S. 213 154 

signature of Magistrate to warrant of, 


not to be affixed by a stamp 155 
how Magistrate to marshal evidence in 
preparing the reasons for 185 
of person charged jointly with Euro- 
n British subject, S. 214 155 
of European Britis subject to be direct 
to High Court 15 


can be quashed only by High ‘Court and 


on a point of law, 8. 215 . ee sj 


after ral a of accused on fresh evi- 
dence .. 156 


COMMUTATION— 


gr 


want of evidence sufficient ground for 
quashing 
semipons to witnesses for defence on, 


when to High Court, Clerk of Crown 
may eta witnesses for defence, 


bond for attendance of complainant and 

witnesses aftor, S. 217 157 
when and to whom to be notified, §.218 157 
to whom record to be sent after, S.218 157 
to High Court, record to be forwarded 


in Enplish, S, 218 157 
to Sessions Court, upon what record 
to include 157, 158 


rules published by Calcutta High Court 
for guidance of Magistratesin making 158 
summoning and examination of supple- 


mentary witnesses after, S. 219 . 158 
procedure on, without charge or with 

imperfect charge, S. 226 . . 162 
tender of pardon after, 8S S. 338 228 
of person to whom pardon has been 

tendered, S. 339 228 


procedure ‘when after commencement 
of inquir y or trial ir case finds, 
ought to be made, 8 237 
by Magistrate to tear os referred 
for enhancement of punishment... 237 
by Magistrate after charge drawn up 237 
on evidence partly recorded by one 
Magistrateand partly by another,S 300. 239 
by Sessions Courts on revision, 8. 436. 288 


ne High Court on revision 239 
agistrate by order of Sessions Court 
after discharge.. 287 


of European ritish subject when to 
High Court, S. 447... 301 
to Sessions Court, S. 447 301 

British subjects to High 
Court,instructionsas to 301 

when Sessions Judge ‘after, may trans- 


fer case to High Bat. S. 449 303 
of insane, S. 469 .. 313 
by Court of Sessions where offence 

committed before itself, S. 477 ... 318 


by Civil and Revenue Courts to Ses- 
sions or op epee Ne 8.478 319 
procedure on such, 8S. 479 320 


void when 300 
when irregular, may be validated, S. 582. 351 
when may be quashed, 8. 532 351 
by Civil or Revenue Court to HER 
Court, 8. 478 .. 319 
COMMITTAL— 
of person refusing to answer or pro- 
duce document, 8. 485 322 
on failing to give sufficient bail, S. 500 333 
on discharge of surcties, S. 502 333 


COMMITTING MAGISTRATE— 


examination of accused by, to be ten- 
dered by prosecution in Sessions 
Court, 8. 287 

evidence given before, , ot, preliminary 
inquiry admissible, S 

may be directed to oo eae to 
accomplice, S. 338 


ou BS 


of sentence ae whom, 8. 401 


- COMPENSATION 


mihi | ctoes “not preclude Magis- 
trate from sanctioning prosecution 
for ri false complaint . 177 
on acquittal of peceneet in summons- 
cases ‘as . 178 


COMPENSATION (Concluded)— 

withdrawal of complaint on composi- 
tion of offence docs not preclude 
Magistrate from awarding 

Court may pay, out of fine, 8. 545 

award of, should be a part of the 
sentence 

award of a portion of fine as, aftor 
judgment and fine credited to Gov- 
ernment is illegal 

cannot be given to heirs of person who 
has been killed 

sty de of, to innocent purchaser 

award of, in addition to fine 

in case of frivolous complaints 

to be taken into account in subsequent 
civil suit, S. 546 

recoverable as a fine, S. 547 

refund of 

to persons groundlessly given in charge 
in Presidency-towns, 8 

when eae a may order, to accused, 


whole fine may be awarded as ... 
cannot be directed to be given 
by order under S. 119 : 
where not paid, Magistrate how to 
proceed 
can be given in stimmons-cases 
accused being tried and acquitted no 
bar to the award of sia ss 
COMPLAINANT— 
when Police-officer may require, to 
execute bond for his appearance 
before Magistrate, 8. 170 
not required to be accompanied to 
Court by Police-officer, S. 171 ‘i 
not to be subject to restraint, S.171 
ree may be forwarded in aude 


who may examine, S. 200 ... 
to sign substance of examination when 
reduced to writing, S. 200 
on case being transferred when Magis- 
trate need not re-examine, S. 200 
examination of, to be on oath 
who may complain ; 
payment of fee by 
examination of ... ove 
in Madras omission to examine under 
S. 200 is only an error of procedure 
Process cannot issue until examination 
O 
examination of, not to be a mere form 
_ postponement of issue of process after 
examination of, S. 202 .. 
dismissal of complaint after examina- 
tion of, S. 203 
examination of, to be recorded before 
complaint can be dismissed 
deposition of, must show grounds be- 
ore summons can be legally issued . 
parties charged should not be sum- 
moned before oxen eo of 


taking evidence of, S. 208 .. 148, 


rules for examination of 

failure of, to pay fees or exPenes for 
witnesses 

detention of, in custody of, refusing to 
execute bond, 8. 217 

examination of, in summons- cases, 

acquittal of accused on non -appear- 
ance of, in summons-cases, S. 247 ... 

Court not bound to wait for absentee, 
before acquitting accused Las 


INDEX. 


363 


364 
364 


364 
364 
367 


370 
371 


371 


371 
371 


371 
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withdrawal of complaint by, S. 248 ... 178 
“ee of, in warrant-cases, 


COMPLAINANT (Concluded)— 


179 
rules in Calcutta. High Court for ex- 
amination of, and his witnesses ... 180 
absence of, 8. 959 186 
ay be bound over to appear before 
igh Court, 8. 449 303 
refusin to answer questions ig punish- 
able for contempt, S. 485 322 
adjournment on his oem intention 
to apply for transfer of case, S. 526 
344, 346 
expenses of, 8. 544 ie ... 860 
in Bengal 3d .. 860 
in Bombay 360, 361 
in Madras 361 
in N.-W. P. and Punjab 362 
in Burma ec 363 
when, to execute bond for appearance 
before Sessions pours or High court 
8. 217 see 157 
COMPLAINT— 
definition of, S. 4 (a) 
does ngt include report of a Police-offi- 
cer, 8. 4 .. 3 
nor information 
iven to a 


olice-officer 3 
no compensation when a as defined 
under S. 4 ; si 3 
what is nota legal 3 
a yadast sent by a Revenue- ‘officer to a 
Magistrate charging & person with 
having disobeyed a summons issued 
by. him amounts toa __... 3 
application for maintenance is nota, of 
an offence . as 3, 324 
must be of an offence 
of offence to be made to what Magis- 
trates, S . 191 


meaning of vs AZT 

a Magistrate taking, acts judicially .. 128 

who may make .. . 128 
entertain cases without, in 

Punjab 128 


what Magistrates in the Punjab and 
Madras have power to transfer cases 


taken upon 129 
referred by Subordinate Magistrate, 
how to be sent 129 


made by a Subordinate Court a supe- 
rior Court has no power to sct asidea 139 
prosecution for breach of contract, de- 
famation and offences against mar- 
riage to be on, S. 198 14] 
of offence of adultery or enticing a mar- 
ried woman, who m ay make, 8.199 142 
rules for examination o 
finding not limited by, 8. 246 178 
withdrawal of, in summons-cases, S. %48 178 
dismissed under 8. 203, further inquiry 
ordered on revision by High Court or 
Sessions into, 8. ; 
application for maintenancenota ... 324 
agistrate having jurisdiction cannot 
refer matter of, to Magistrate of 2nd 
Class for inquiry and report . 825 
effect of irregularity in, 8. 537 354 
as to referring, to another Magistrate 
where trying Magistrate master of 
complainant 354 
restoration of abducted females upon, 
§. 551 387 
compensation for frivolous, 8. 560 177, 370 
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Magistrate to examine complainant as 

to, 8. 200 142 
substance of examination to be reduced 

to writing and signed by complain- 


ant, 142 
as to examination of co mplainant by by 

Presidency Magistrate, 143 
who may make ... 143 
Court-fees for petition containing 143 
whether omission to examine complain- 

ant upon, under S, 200 only an error 

of procedure .. 143 
Magistrate dismissing, to “record his 

reasons for so doing : 143 
Magistrate bound to receive every, whe- 

ther preferred orally orin writing ... 144 
charge properly laid upon, should be 

investigated even if case be one in 

which civil action will lie .. 144 
examination of complainant upon, not 

to be a mere form 144 
not proper for Magistrate to refer, to 

Police-officer ... 144 


procedure where, in writin y and Magis- 
trate not competent to take cognizance 
of case, S. 20 
as to postponement of issue of process 
where distrusted, S. 202 . 5 
local investigation by Police-officer 
where distrusted, S. 202 ase 
when reference under 8. 202 upon, 
can be made to a Police-oflicer .. 145 
who can direct a previous local exami- 
nation in Presidency-towns upon ... 146 
caution against indiscriminate use of 
the Police for investigation of .. 146 
dismissal of, 8. .. 146 
once dismissed cannot again be enter- 
tained m 


revision of order dismissing 146 
cannot be dismissed until examination 
of complainant has been recorded ... 146 
as to sufticicnt groans for dismiss- 
ing . ; i .. 146 
COMPOSITION—_ 
of offences, 8. 345 234, 235 


effect of, S. 345... 35 

of offence amounts to acquittal, S. 345 235 
on behalf of minor, idiot or 

lunatic, 8S. 345... es 


by married woman ww. 235 
by minor in Punjab . 236 
Ce a aa OFFENCE— 
what is a, S. 345 
what offence may | ‘be com pounded with 
leave of Court, S. 345 .. 235 
with reference to minors in Punjab 236 
COMPOUNDING OFFENCES— 
ily ae as to, S. 234, 235 
minors, idiots, and lunatics, S. 345... 235 
CON ERMENT— 
of powers on Pe eee 4 37 shes noe 
mode of, S. 39 9 a 
OONFESSION— 


admissibility and inadmissibility of 103, 104 

extorting, is punishable 103 

before headman of a village in Madras, 
admissibility of 

Magistrate to record circumstances 
under which, made 

made by a pensoner in answer to ques- 
tion put by a Police-officer eomuuble 
in evidence 

obtained by threat, &c., inadmissible .. 


103 
103 


104 
104 


INDEX, 


CONFESSION (Concluded)— 
what Magistrate has power to record a, 


not to be recorded unless made volun- 
tarily, S. 164 pe sa 

to be signed, S. 164 

langua, age in which, to*be recorded ; 

accused refusing to sign, not punishable 

rules as to, in Madras 

admissibility of, against co-accused 107, 

instructions re ding recording of . 

as to allowing Police-officer to be pre- 
sent while record of, is being taken... 

rules as to taking down of, in Punjab 

prisoner may be convicted on his own 
uncorroborated 

before Magistrate retracted before 
Sessions Court evidence against 
party making it 

weight of, of one of several accused 
against the others made in their 
absence 

sent to Sessions Court, should be ac. 
companied with English ee enions 

made to Police-officer as 

caused by inducement 

made in custody and not before Magis- 
trate 

conviction based solely on, of fellow. 
prisoner 

Bowe of Court to take evidence as to, 


CONFINEMENT— 
not illegal to impose solitary, in sum- 
mary-trials under Chap. a 
issue of warrant to search for persons 
in wrongful, S. 100 : 

what amounts to wrongful | 
of persons forming members of an 
unlawful as- 
sembly by Ma- 
gistrate, S. 128 
by oe -officer, 


of youthful offenders in refor matories, 
of persons acquitted on ~ ground of 
lunacy, S. 4 
CONFIRMATION OF SENTENCE— — 
by Sessions Judge when District 
Magistrate passes certain sentences, 
by Additional Sessions Judge not 
within terms of, 8. 
under Punjab Regulation IV of 1887, 
Frontier arn Ss. 7, sentence 
passed by District Magistrate or Ad- 
ditional District Magistrate in cases 
not punishable with death not sub- 
ject to 
of death to be submitted by Sessions 
Court for, 8. 374 
no order of, until period allowed for 
ape expired, or appeal disposed of, 


High Court bound to go into facts of 
case, though conviction by verdict of 
aj jury 

where Sessions J udge sentences person 
convicted of murder to transporta- 
tion for life he must give his reasons 

of death, procedure in referring case 
to High Court for 

improper for Sessions J udge in refer- 
ring sentence of death for, to recom- 
mend the prisoner to mercy 


202 
107 


107 
108 
202 


202 


248 
352 


20 


9 


CONFIRMATION OF SENTENCE (Coneld nA Se CONTEMPT (Concluded)— 


Burma Courts Act, XI of 1889, provi- 
sions of, as to ... 

power of High Court to direct further 
inquiry to be made or additional evi- 
dence to be taken before, S. 375 

in whose presence additional evidence 
to be taken before, S. 375 

High Court has power itself to make 
further inquiry or take additional 
evidence 

power of High Court to confirm sen- 
tence or annul conviction, 8. 376 

new sentence to be signed by two 
Judges, S. 377 

procedure in case of 
opinion as to, S. 378 

procedure in cases submitted to High 
Court after order of, S. 379 ee 

of sentence of Assistant Sessions J udge 
or Magistrate acting under 8. 44, 


ditference of 


Additional J udgo not competent to 
confirm decision passed by District 
Magistrate in exercise of his special 

owers conferred under S, 34 
CONFLICT OF DECISION— 
Courts to follow decision of their own 
High Court is ae 
CONSENT— 
of accused where criminal proceedings 
by accused, effect of 286, 
CONSTITUTION— 

of Criminal Courts — See CRIMINAL 
CouRTS. 

of jury in nuisance cases... “ie 

CONTEMPT— 

jurisdiction of High Court in case of... 

when sanction to presceur necessary 
in case of, S. 195 

failure of juror to attend is, S. 318 

inquiring into case of, S. 476 

inquiry into case of, by Criminal Court 

committed before itself, 
S. 476 
into offence committed before 
Civil Court, 8. 476 


investigation of, by Civil Courts, 8. 476 
forwarding accused to Magistr ate in 
case of, 8. 476 ... 


pr eliminar y a into case of, S. 476 
ang at into, before Revenue ‘Court, 


committal of offender to High Court 
for, Ss. 477 ; 478 : 318 ; 

procedure in certain cases of, S. 480 . 

rations to be supplied to persons com- 
mitted for : 

before bene committed for, a person 
must have opportunity of being heard 

as to power of High Court to punish 
for certain contempts of Court 

no fee for serving and executing process 
issued by any Court of its own 
motion in cases of ite ses 

record in cases of, S. 481 

when Civil or Revenue Court to forward 
person accused of,to Magistrate,S.482 

when Registrar or Sub- Registrar to be 
deemed a Civil Court, 8. 483 ; 

discharge of offender on submisssion 
or apology in respect of his, S. 484 . 

imprisonment or committal of person 
refusing to answer or produge docu- 
ment, 8. 485 
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297 


286 
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17 


132 
222 
317 
317 
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320 
321 
321 
321 
321 
321 
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whether a complainant refusing to 
answer questions is a witness punish- 
able for 
appeals from convictions in cases of, 
S. 486 
certain Judges and Magistrates not to 
try offences referred to in 8. 195,when 
committed before themselves, 8. 487 
322, 323 
rules in Punjab as to certain Judges 
and Magistrates trying offences com- 
mitted before themselves 
Court of Sessions no power to commit 
to itself person charged with giving 
false evidence before it ... 
CONTEMPT OF LAWFUL AUTHORITY— 
of public servant, prosecution for,S. 195 132 
CONTINUANCK— 


$22 


of powers of officers transferred, 8. 40... 23 
CONTINUING OFFENCE— 
place of trial of, S. 182 121 
what is a 121 
CONTRABAND SALT— 
arrest without warrant for being in 
possession of... - we «32 


CONTRACT— 
prosecution for criminal breach of,8.198 141 


criminal breach of, compoundable, 
Ss. 345 pee 234, 235 
CONTRADICTING— 
Police-offiicer by Police-diaries, S.172 1183 
CONTRADICTORY STATEMENTS — 
trial for perjury in respect of 172 
presumption to be made in favour of 
reconciliation of a 172 


CONVICT— 
information of resort of escaped, 
by whom to 
be given, 8.45 26 


in Upper Burma 26 
in Lower Burma 26 
CONVICTS— 
exccution of sentence on escaped,S. 396 264 
licensed to be at lange in British India 267 
CONVICTION— 

of several offences at one trial 8.35... 20 

under Indian Penal Code and also 

under a special law illegal 

for not having given information, what 
necessary in order to support 27 
security for keeping the peace on, 8. 106 55 
quashing, on invalid charge, 8. 232 165 

of one offence when eereee with an- 
other, 8. 237... 173 

of minor offence included in offence 
charged, 8. 238 173 

to which offence charge 
is reduced, S, 238 

in summons-cases on admission of truth 
of accused, S. 243 176 

by Magistrate who has refused to exa- 

mine witness formally tendered on 
behalf of accused illegal 176 

copy of, of military oRendep where to 
e forwarded ... ; te ATT 
of Government servants 178 
on plea of guilty, 8. 255 182 
in warrant-cases, 8. 258 . 185 

Magistrate bound to pass some 
sentence on... 185 

in High and Sessions Courts on brews of 
guilty, 8. 271 . 195 
of co-prisoners ... 202 

of prisoner on uncorroborated confes- 
sion nat a ve 202 


458 INDEX, 
Page. Page. 
CONVICTION (Concluded)— COSTS (Concluded)— 
by High Court in case referred by Ses- recoverable as fines, 8, 148 =: O4 
sions Judge, 8. 307 for summioning witnesses in summons- 
sentence on, in cases tried by assessors, cases, deposit of, 8S. 244 176 
S. 309 218 of reference to High Court, 8. 433 284 
whether Court has power to review or COUNCIL— 
alter its own 237 ordinary members and officers of, of 
lower Court cannot quash its own 237 Os CEnOE IEE: Justices of Peace, 
on evidence partly recorded by one S. 25 : ww 15 
ee and partly by anethe, COUNSEL— eae 
239 Public Prosecutor may avail himself of 
of Government servant in Bengal 249 theservices of ... 195 
based solely on confession of fellow- in such cases Magis- 
prisoner 248 trate need not es- 
of Government servants to whom to be pecially empower 195 
notified in Bengal 249 prisoner should not plead through his 195 
when Presidency Magistr ate must state ene Po pane by public or private 
reasons for. aes 2 330 
effect of previous, 8. 403 267 COUNTERF EIT COIN— 
by incompetentCourt 268 search for, S. 98 52 
order under S. 123 requiring a person to instrument for making, S. 98 52 
give security for good behaviour and COUNTERFEIT STAMPS— 
irecting him to be detained until se search for, S. 98 pe 52 
security given not x 
no appeal from summary, S. 414 973. COURT-FEES—See FEES. 
illegal, by an Assistant Magistrate, COURT-FEES ACT— 39 
Sessions Jud ge on appeal can quash 279 S. 20 7 
effect of omission to order new trial in COURT-MARTIAL— 
setting aside, without jurisdiction .. 279 as to cases in which Re ared subject to 
in contempt cases, appeal from, 8. 486 322 military law shall be tried by ae 7 
previous, how proved, S. 511 ... 837 High Court may direct prisoner to be 
COPY— brought up before it for trial or to be 
of order under §8. 112 to accompany examined touching any matter pend- 
summons or warrant, S. 115 63 ing before, 8. 491 328 
of charge to be fur nished to accused persons triable by, to be delivered to 
free of cost, S. 210 153 military authorities, S. 549 366 
of conviction and sentence of military apprehension of person to be tried by, 
offender where to be forwarded —_...._ 177 S. 549 367 
of judgment to be givento accused,S. 871 252 regulation for declari ing jurisdiction of 367 
of finding and sentence to be sent by COURT OF RECORD— 
Sessions Court to District Magistrate, High Court is q 
ce 253 COURT OF BEOQUESr= 
of order confirming sontence of death jurisdiction of .. 9867 
to be sent to Sessions Court, 8.379 . 255 COURTS ae SESSIONS — See SESSIONS 
of heads of char e to accompany peti- Cot 
tion of appeal, 19 275 COURT OF SMALL CAUSES— 
of judgment or order appealed against to what Court Subordinate in Presi- 
to be furnished to prisoner 276 dency-towns, S. 195 133 
of Appellate Court's order to be certifi- to what Courts Subordinate in Mo- 
ed with proceedings called for by fussil, 8. 195 133 
High Court... 288 appeal from, in contempt cases in 
of proceedings to be furnished to person Presidency: towns lies to High Court, 
affected by judgment or order, 8.548 364 322 
of charges, depositions, final order, &c., aeecue from, in contempt ‘cases to Ses- 
exempted from stamp duty in cases sions Court in Mofussil, S. 486 .. 822 
of appellant prisoners 364 COURT OF WARDS— 
of ju eager of Sessions Judge how officer of, to report to Police, 8.45 25, 26 
and for what purposes obtainable by CRIMINAL BREACH OF TRUST— 
District Magistrate 368 offence of, where to be tried, S. 181 .... 120 
of proceedings, rules in Bombay as to CRIMINAL COURTS— 
furnishing? ; classes of, S.6 ... - 7 
complainants constitution of .. 715 
with 365, 366 meaning of word Magistrate under S. 6 q 
in Burma and High Court a superior. of Record ... 7 
Madras, Island of Perim included within the Ses- 
rules as to sions Division and District of Aden 8 
furnishing of 366 a Cantonment Magistrate is to be 
CORONER'S ACT (IV OF 1871) oo §=117 deemed a Magistrate in charge of a 
CORPSE Division of a District... 8 
disinterment of, 8. 176 .. 117 outside the Presidency-towns ae 
Por -mortem examination of, 8.176 .. 117 Sessions, 8. 9 
existing when this Code 
of _queeteeine Police in disturbed dis- comes into force shall 
tricts 69 be deemed to have 
order for, in cases of disputes as to been established under 
immoveable property, S 94 this Act, 8. 9 6 
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CRIMINAL COURTS (Concluded)- 9S OROWN— 
Courts of Magistrates ae 12—14 right of, to grant pardons, reprieves, 
Justice of the Peace ans 14, 15 respites or remissions of punishment, 
suspension and removal _... a8. Ao S. 
powers of 15-23 CURRENCY NOTE— 
sentences which may be pasaed by 17—22 restoration of stolen, delivered to bond 
ordinary and additional powers . 22 fide purchaser for value by HighCourt 341 
conferment, continuance and cancel- property in, passes by delivery. «6A 
lation of powers of 22,23 CUSTODY— 
jurisdiction of, with reference to nui- of articles found on person arrested, 
sances wu. «= T4 S51 27 
may send for Police- diaries, §.172 2. 113 of offensive weapons, S53. 30 
improper cross-examination accused by 151 arrest without warrant of person 
cannot refuse to allow accused to make escaped from, S. 54 30 
a statement... ve . We period person arrested without warrant 
may alter charge, S. 227 163 may be ke t in, S G1 35 
proceed with trial immediatoly Police in order to detain person in, for 
after alteration of, S. 228 164 more than 24 honrs must apply to 
bound to pass some sentence if verdict Mayistrate for leave } 35 
of guilty recorded 17 unwarrantable violence to person in, 
power of, to examine accused, S.342... 230 punishable 35 
when, may postpone procecdings, 8. of prisoner in heinous cvses 36 
344 vs ae Magistrate may commit offender to, 
remand accused, 8. 344... 282 ahr offence committed in his pre- 
to be opened to A vauet §, 352 240 sence, 8. 64 26 
other than afiis not to alter judg- pursuit and retaking of person oscaped 
ment, S. 36 251 from lawful, 8. 36 
optional with, to hear par ties on revi- of accused where investigation cannot 
sion, S. 440 298 be completed in 24 hours, 8. 167... 110 
Court of Assistant Sessions Judgo dif- - continuous detention of person in, for 
ferent to, of Sessions Judge 323 over 24 hours punishable 111 
to decide sufficiency or otherwiso of release of accused from, when evidence 
bail . 831 insufficient, S. 169 111 
jurisdiction of, in inquiries and trials. forwarding of accused in, ‘to Magis- 
See INQUIRIES AND TRIALS. trate on refusal to attend or execute 
restoration to possession of immove- place of trial for escaping from, 8.181 120 
able propor ty after dispossession by, detention in, of complainant and wit- 
3. 522 342, 343 nesses, S. 217 . ~15T 
CRIMINAL INTIMIDATION— of accused pending trial, 8. 220 159 
when compoundable, 8. 345 ihe 235 confession made while in, of Police- 
triable summarily, S. 260 (7) 187 officer 939 
CRIMINAL MISAPPROPRIATION— remand of accused in, 8. 344 232 
offence of, where to be tried, 8.181 ... 120 per iod of time accused may be remand- 
CRIMINAL SESSIONS— cd to, 8. 344 ... 232 
sittings of, a Bengal an . 130 of lunatic, 5. 466 _ 312 
n Bombay as . 131 on acquittal, S. 471 .. $15 
CRIMINAL TRESPASS— in public lunatic asylum, 
compoundable, 8. 345 234, 235 7 315 
CRIMINAL TRIBES ACT (XXVII OF 1871) = order of High Court in nature of habe- 
Ss. 21, 22 27 as corpus in case of person illegally 
duty of village headman, &c. ‘y under... 27 detained in, S. 491 328 
arrest without warrant under .. 80 Regulations and Acts as to, of Stato 
CROSS-EXAMINATION— prisoners 328 
of witnesses in proceedings to prevent discharge from, after bail, s. 500 ww. «Ooo 
breach of the peace wen O of accused after discharge of sureties, 
of accused by Court i improper 151, 230 8, 502 333 
of witnesses for pr ae durin power of Local Government to appoint 
defence by accused, S. 2 . 182 place of confinement of person com- 
py ppeleene rervine ; ' st i mitted to, S. 541 359 
y accused aiter charge ramec Ged aan 
process for compelling attendance of ae a caer MENT fennaar: 
Ce ee on: applicasion:by i 184 mae oe - jurors or assessors, 8. 320 (d) 296 
of witness called by Court, 8. 540 206, 357 er é 
accused to be allowed an opportunity LA eet aca 8. 181 10 
for, of all witnesses whose deposi- a ‘ 311 
tions have been taken for prosecu- as tO a 33 
tion before committing Magistrate who may arr 
06, 2 357 Pe ie a 
tendering witnesses for. 201, 206, 329, 357 may arrest lunatics 
in Boaeious Court of witnesses for de- DEAF AND DUMB -PERSONS— 
fence, S. 290 .. 207 trial of 229, 230 
of witnesses on commission, '§.505 ... 335 DEATH— 


whether prosecution bound to tender 
witnesses for a es 


trial of offences not punishable witb, 
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Fr 
DEATH (Concluded)— 
who may pass sentence of, 8S. 31 
confirmation of sentence of, Badk . 3 
sudden or unnatural, to be reported by 
one persons, 


in ue ‘a Burma 
causing, while arresting, S 
Police to report as to, by er sui- 
cide, by animal, by machinery, under 
Pate anaes cir cumstances, 8.174 115, 
ai eat into cause of unnatural, S. 174 
and does not put an end to pro- 
eestire for adultery... 
judgment in case of conviction of 
oitence punishable with, 8S. 367 us 
sentence of, S. 368 
in case of sentence of, Judge to inform 
accused as to period i in which he may 
appeal, S. 371 . 
time within which appeal from sentence 
of, must be filed 
sentence of, to be submitted to High 
Court for confirmation, 8. 374 ne 
power of High Court to contirm sen- 
tence of, or annul conviction, S. 376 
sentence of, on reference to High Court 
oe confirmation to be signed, S. 
77 
execution of sentence of, 3, 381 
rules regarding sentence of, in Bengal 
in Assam 
in Madras 
in Bombay 
postponement of sentence of, on preg- 
nant woman, S. 382 
High Court alone can postpone sentence 


re) 
confirmed by High Court, Sessions 
Courts no power to postpone sentence 
of 


abatement of appeal on, of accused, 
S. 431 

of appellant, 
S. 481 


High Court may call for record after... 
DECAY— 
disposal of property subject to, regard- 
ing which offence committed, S. 525 
OECTA HA TON oe DYING DECLARA- 
TION 101, 
DECREE— 


for possession, resistance to a 


DEFAMATION— 
prosecution for, to be upon one 


. 345 234, 


offence of, co oundable, § 
DEFAMATORY MLA ATTER— 
order for destruction of, S. 521 
DEFAU LT— 
in payment of maintenance, effect of, 
8. 488 3: 


DEFENCE— 
right of private ... 
accused when called upon to enter on, 
in warrant-cases, S,. 20 
by oot making, in warrant- -cases, 
8 


mart as to file written statement of, 

Ss. 

when accused called on to enter on, in 
Sessions Court, S. 

when aorsen or leader may enter up- 
on, 

re- -exumination of witnesses for, S, 200 


INDEX, 


age. 


17 
17 


25, 26 
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116 
115 


142 
249 
251 
252 
252 
253 
254 
Q45 
256 
256 
256 
256 
256 
257 
257 


257 


284 
284 
344 


102 
89 


141 
235 


342 


24, 325 


24 
182 
182 
182 
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DEFENCE (Concluded)— 
cross-examination of witnesses for, in 
Sessions Court, 8. 290 
incapacity of accused to make, being ... 
of unsound mind, S. 464 
procedure when accused being a lunatic 


207 
311 


is incapable of making, Ss. 464, 465. 311, 312 


or tr ial on lu- 


resumption of any : ‘ 
able to make, 


natic being certifie 
S. 467 


Court to proceed with trial when lu- 
natic capable of making, S. 4 
ar: lunatic CAD NIE e of making, 


8 
DEFINITIONS— 
complaint, 8. 4 (a) 
investigation, S. 4 (b) 
inquiry, 8. 4 (ce). 
judicial proceeding, 8.4 (d ) 
writing or written, S. 4 (e) .. 
sub-division, S 4 (f) i 
rovince, 8. 4 (qg) si ove 
residency-town, 8.4 (A) . 
Hivzh Court, 8. 4 (i) 
Chief Justice, S.4 (J) 
Advocate- General, 8 4 (k) . 
Clerk of the eel 8, 4 (1) 
Public Prosecutor, S. 4 (m)... 
leader, S. 4 (n) ae 
olice- station, S. 4 (0) 
ee in char ge of Police- -station, 8.4 


strenee: S.4(p).. i 
cognizable offence, S. 4 (q) .. 
case, S. 4 (q) 
non-cognizable ‘offence, S.4 (q) 
case, S. 4 (q) 
bailable offence, 5. 4 (7) 2 
non bailable offence, S. 4 (r) 
warrant-case, S. 4 (s) 
summons-case, S. 4 (¢) 
European British olay S.4 (u) 
chapter, S. 4 (v) .. ‘ 
schedule, 8. 4 (v) 
lace, 5S. ‘4 (w) 
IVERY— 
of lunatic to care of relative, S. 475 ... 
conditions of such, S. 47 
one uo on property seized by Police, 


DE 


to militar ‘y author ities of per sons liable 
to be tried by Court-martial, S. 549 


366, 
DEMEANOUR— 
remarks respecting, of witnesses, S. 363 
DEPARTMENTAL OFFICERS— 
service of summons on, 8. 72 se 
rules for service of summons on, in 
Calcutta ‘es aa 
DEPOSIT— 
of stolen property, search of place used 
for, 8. 
refusal to summon unnecessary witness 
in default of, S. 216 
in lien of bond, 8, 513 
for ppd be behaviour not allowed, 8. 513 
DEPOSIT 
ceraaaae to be translated into Eng- 
lish in Sessions Court 
given by a person admissible against 
him in subsequent proceedings 201, 
discrepancies in, of witness in Sessions 
Court and in that given before Macis- 
trate 
of approver when to be used in evidence 
against him... sig se 


et 
= 
t 


313 
313 
313 
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316 
316 


343 


367 
245 
41 


41, 42 


338 
338 


201 
202 


DEPOSITION (Concluded)— 
to be lear fae Magistrate or Sessions 


Judge, S. 
in which language, to be taken down 
in, &. 
in Port Blair, 
Nicobars, and 


Aden 


INDEX. 


243 


243 
of witnesses, rules in Punjab as to 243, 244 


procedure, where exact meaning of, is 
doubtful 
of witness, return of commission with, 
8. 507 
of medical witness, admissibility of, 
S. 509 


to be taken down 


and attested by 
Magistrate in 
presence of ac- 
cused 


what must be prov- 


ed before admis- 


336 
336 


336 


sion of,in evidence 336 


admissible though 
officer 


medical 


called asa witness 337 


of medical officer to be put in and read 
before accused called upon to enter 


on his defence .. 


taken in absence of accused when ad- 


missible, S. 512 in 

when admissible though 

witness called : 

to ee admissible must be in BrOpOE 


for 
DEPUTATION— 
of Subordinate Magistr ate to La 
as to dispute concerning land, S 
of Subordinate Police-officer to investi- 
eve suspected cognizable offence, 


DEPUTY COMMISSIONERS— 
powers conferrible on - 
invested with special powers under 

S. 30, procedure of 
DEPUTY INSPECTOR-GENERAL OF 
POLICE— 
what powers may be vested in, by Local 
Government 


337 
338 


48. 93, 94 


9 


16, 17 


DEPUTY MAGISTRATE—See MAGISTRATE. 


DESERTER— 
arrest of, without warrant, S. 54 
procedure upon arrest of ... 
arr ey of, under Indian Ar ticles of War 
DESIG 
to Sone cognizable offence, infor- 
mation of, S. 150 cae 
arrest on information of, 8.151 ... 
DESTRUCTION-- 
of Sec or other matter, S. 521 
DETENT 
length of time person arrested without 
warrant may be detained, S. 61 
for more than 24 hours’ application 
for, how made 
Magistrate authorizing, under S. 167 
must record reasons ; 
of persons arrested 
of document by Postal or ‘Telegraph 
Department, 8S. 95 
of oer pen to prevent breach of peace, 
S 


of accused where investigation can- 

not be completed in 24 hours, S. al 
what is be ei 
wrongful, punishable 


S ee wee 


R 


58 
110 
111 
111 
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DETENTION (Coneludsd)— 
release of accused from, when evidence 
insufficient, S. 169 
in custody of complainant and witness- 
es who refuse to attend Court of 
Sessions or High Court or execute 


bond, S. 217 157 
Mazistrate to prevent unnecessary, of 
witnesses 157 
of offenders attending Court, 8. 351... 240 
of youthful offenders, 8. 399 265 
form of warrant for, ina reformatory 
in Bengal he 268 
release of persons under impro er,S. 491 328 
of stolen property seized byPolice,S.523 343 
DIARY— : 
statements of witnesses recorded by 
Police-officer while making an inves- 
tigation under 8S, 161 forms no por- 
tion of the Police 00, 114 
forwarding copies of entries i in, to Mag- 
istrate on anvestigenion by poe 
S. 167 ue .. 110 
DIARY, POLICE— 
Police-officer to enter his proceedings 
in investigation in, S. 172 113 
may be sent for, by Criminal Court, 

a Wy 6 . 113 
cannot be used as ‘evidence, 8. 172 113 
statements of witnesses entered in, not 

privileged 100 
may be called for 114 
DIRECTIONS— 
in nature of habeas corpus 328 
power of High Court toi issue, 
S. 491 328 
for bringing persons in illegal custody 
before High Court, S. 491 328 
order that Penile in jail may be 
brought before High Court, 8. 491... 328 
power of High Court to order prisoner 
to be bronght up before Court-mar- 
tial, S, 491 328 
power of High Court to order defend- 
ant to be brought in on Sheriff's re- 
turn of cepi corpus to writ of attach- 
ment, S. 491 «. $328 
as to custody of State prisoners 328 
DISCHARG 
of person arrosted by private person, 

Ty ¢ 
apprehended, 8. 63 aes 
called on to give security, 

S. 119 
imprisoned for failing to give 
security, S. 124 
on report to Sessions or High 
Court, 8S. 124 

by Magistrate not empowered of per- 

son lawfully bound to keep the peace 
of sureties, S. 126 68 

on nolle prosequi does not amount to 
acquittal w. =132 
of accused during i inquiry, S, 209 150 

by Magistrate of cases exclusively tri- 
able by ene Court 151 
effect of .. 151, 181, 268 
astoimproper ... 152 

commitment by Magistrate on further 
evidence after .. 155 
of accused in warrant-cases, 8, 253 180 
effect of 181 

where no charge drawn up accused can 
only be discharged os 181 

in warrant-cases where complainant 
does not appear, 8. 259 . 186 
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DISCHARGE (Concluded)— 
of ree in case of sickness of prnousts 


of j aa re-trial of accused after,S. 308... 218 
of accused on Advocate-General staying 
prosecution, 8. 225 
writing of judgment should precede 
passing of order o 248 
by Presidency Magistrate, procedure to 
set aside 274 
power on revision to order commitment 
after improper, S. 436 288 
further inquiry where accused impro- 
perly discharged, 8S. 289 
of lunatic, 8S. 474 316 
of offender on submission or apology, aa 
of accused on withdrawal from prosecu- 
tion, 8. 494 ; we 830 
on bail- bond, 8. 496 331 
of accused, demand of bail on 332 
from custody after bail, S. 500 333 
of sureties, 8 ee 333 
DISCOVERY— 
of documents, summons for, 8. 74 50, 51 
of letters and telegrams, procedure as 
to, 8. 51 
of documents, when search-warrants 
may be issued for, &c., S. 96 sae, OL 
of stolen property, Re., 8. 98 52 
of persons prronerally ‘confined, 8.100 53 
DISORETIO 
of Court oe proceed with trial after 
alteration of charge, S. : 
of Judge as to admissions of depositions 
before committing Magistrate, S, 288 
203, 204 
of Olerk of Crown as to preparing lists 
of jurors, 8. 220 
of Court as to interpr etation of certain 
documents to accused, 8. 361 245 
DISMISSAL— 
of complaint, S. 203 146 
when order of, does not operate as an 
acquittal 146 
of complaint not to beuntil examination 
of complainant has been recorded 146 
for default of ecomplainant’s attend- 
ance 152 
does not amount to an acquittal under 
8. 40 268 
of appeal, S. 423 |. 278 
oe ot aaa further inquiry after, 
cet 289, 290 
DISOBEDIENCE” 
of order for removal of pynne nueane) 
effect of, S. 54 
DISORDERLY HOUSE— 
punishment for keeping 73 
DISPENSING— 


with attendance of witnesses, 8. 503, 333, 334 


DISPERSION— 
of unlawful assembly by command of 
Magistrate or Police-officer, 8. 127 . 
use of civil force in, 8. 128 
use of military forces for, S. 129 
by officer commanding troops at 
request of Magistrate, 8S. 130 
poe of, by commissioned 
military ‘officers, S. 131, eee 
DISPOSAL— 


69 
69 
70 
70 


70 


of property under attachment, 8. 88 47, 48 


of things found in search beyond juris- 


diction, 8. 99 
of property regarding which offence 
committed, S. 517 eae 


Page. 


DISPOSAL (Concluded)~ 
of property, no order for, can be passed 
unless property before Court 


of property by Magistrate in charity ... 341 
of stolen currency note we B41 
of property, stay of order of, 8.520 .. 342 
seized by Police, S. 524. 334, 344 
DISPOSSESSION— 
power to restore peamoveable property 
after, forcible, S. 522 
DISPUTE— 
as to immoveable property 84 
concerning land likely to cause breach 
of the peace, procedure, 8S. 145 84, 85 
jurisdiction as to... 85 
parties concerned in, to attend 
Court, 8. 145 
contents of order as to 8G, 
as to easements ... 87 
parties entitled to nopee are those con- 
cerned in as iss 7 
intervenorsin — ... 88 
evidence in case of 89 
orders as to possession in cases of 90) 
roceedings on, are judicial 91 
cae roe tae 
199 
DISOUALIFYING INTEREST— 
of J py aes e or Magistrate, S. 555 368, 369 
DISTRAI 
not a ete for defect or want of 
form in proceedings, 8S. we OT 
DISTRESS— 
for recovery of costs for removing nui- 
sance, S. 140 78 
execution of sentence of fine by levy of, 
259 
procedure by, for levy of fines i in Ben gal 259 
in Madras 259 
inBombay 260 
in Punjab 260 
not illegal for defect or want of form in 
Be ner S. 538 : . B07 
DIST 
what: sa “Ss. 7 
pers of Local ‘Government to alter, 
is 8 
existing, maintained till altered, S.7.. 8 
Presidency-towns to be deemed, 8. 7 ... 8 
vien Rahn is directed to be by j jury 
si 192 
DISTRICT MAGISTRATE— 
appointment of, S. 10 ‘ 9 
powers and duties of officers temporari- 
ly succeeding to vacancies in office 
of, S. 11 9g 
Local Government may delegate its 
; 0wer's under 
5. 13to, 8.138 9 
in Bengal, may place Magistrate of Ist 
or 2nd Class in charge of head-quar- 
ters division when absent himself ... 9 
subject to control of Local Government 
may fiame rules for guidance of 
Benches, 8S. 16 11 
subordination of Magistrates and 
Benches to, S. 17 11 
Cantonment Magistrate subordinate to 12 
ex-officio a Justice of the Peace, S. 25 15 
in certain provinces to try offences not 
punishable with death, S 16 
specially empowered ode S. 30 when 
bound to commit : 
higher powers of certain, 8. 34 : 
as to powers of, in case of proceedings 
against European British subjects ... 20 


under Punjab Re i 1V of 1887 certain 
sentences passed by, not subject to 
confirmation ses 
additional powers conferrible on, 8S. 37 
Nesting power of, subject to control of 
Local Government, S. re 
report of arrest to be made to, 8. 62... 
may ee warrant to land- holders, 
power of, to attach pr operty of abscond- 
er, S. 88 


INDEX. 463 


Page. 
DISTRICT ee (Continued) — 


20 
22 


22 


36 
44 


may require Postal or Telegraph author- — 


ities to produce documents, S. 95 
power of, to cause search of house aus- 
pee to contain stolen property, 
power to take bond for keeping the 
peace, 8. 107 
may take security from vagrants and 
suspected persons for good behaviour 7 


may take security from habitual efiende 
on for their good behaviour, S. 


power of, to release person imprisoned 
for failing to give security to keep 
oo 1) ae or for good bebaviour, 


Pec of,to cancel any bond for keeping 
the peace, S. 125 

may make conditional order for removal 
of nuisance, S. ] 

may prohibit repetition or continuance 
of public nuisances, S. 143 

power of, to issue order absolute at 
ay ria urgent cases of nuisance, 


how and when to act in disputes as to 
possession of immoveable property, 


empowered to hold inquests, S. 174 

power of, to issue summons or warrant 
for offence committed beyond local 
jurisdiction, S. 186 

as to who are to exercise powers of a, 
in Hyderabad 

when, one take cognizance of offences, 
s.1 


power of, to transfer cases, s. 192 — 
may empower Magistrate of Ist Class 
to transfer cases, 8S. 192 ... 
has power to commit for tr ial, 8. 206 .. 
no jurisdiction to revive a char ge 
which Deputy Magistrate has oe 
to be withdrawn 
may try summarily, 8S. 260 
officers superior in rank to, not liable 
to serve as jurors or assessors, S. 
to summon jur ors and assessor 8, S. 326 
may offer conditional pardon, 8. 337 
in Upper Burma, tendering pardon 
may try case himself 
may be directed to tender ‘pardon to 
accomplice, S. 338 
submission of case ty Subordinate 
agistrate of 
cases which he 
ae dispose 


S. 
ae Subordinate 
 Megiateate who 
is unable to pass 
suflicicntly severe 
sentence, 8. 349 


51 


58, 59 


59 


68 
68 
71 
80 


80 


84 
115 
122 
128 


127 
128 


129 
148 


179 
186 
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DISTRICT MAGISTRATE (Concluded) sa 


may sct aside conviction record 
partly by one Subordinate Magis- 
trate and partly by another, 8. 
Court of Sessions to send copy of find- 
ing and sentence to, S. 37 $ 
eon emaoe of sentence passed under 
y, S. 
effect of endorsement of warrant for 
levy of fino by, S. 387 ‘ie 
appeal from sentence of, 8. 408 . 2721 
in case of European Bri- 
tish subject, 8.408 ... 271 
may eta for record of inferior Court, 


power of, to call for and deal with ro- 
cords in Upper Burma, 
Bengal, Madras, AlJlaha- 
bad, Bombay, and Punjab 286 
on revision to order commit- 
ment in case of improper 
discharge, 8. 4 
on examining record may report to 
High Court, 8S. 438 
may suspend sentence or release accus: 
ed on bail pending reference to High 
rourt, 8. 438 292 
trial of European British subject by, 
8. 443 2 
what sentence on European British 
subject may be passed by, S. 446. 300, 301 
right of Kuropean British subject to 
claim jury before, S. 451A 
in what cases when European British 
subject claims jury, to transfer case, 
S. 451B a 
may order maintenance, S. 488 $24 
ar et ia of Public Prosecutor by, 


may issue commission for examination 
of witnesses, S. 503 333, 334 
may withdraw or refer cases, S. 528 ... 
power of Local Government to au- 
thorise, to withdraw classes 
of oases, S. 528 
in Punjab, to withdraw classes 
of cases 
in Burma, N.-W. “Provinces, 
and Bengal to withdraw cases 
to compel restoration of ab- 
ducted females, S. 551 : 
DISTRICT POQLICE-OFFICER— 
power of, to arrest lunatics 
DISTRICT SUPERINTENDENT OF | 
POLICE — 
power of, in Bombay Sus 
powers of 10, 
Sessions Judge to give every ‘facility ee 
for inspecting records , 
DISTURBANCE— 
of public pence, S. 127 
ie ee of assembly likely 
o cause, S. 127 
DISTURBED DISTRICT— 
: A era Police in tae sii 


a8 EES 


SS 


nl 


Oantonment Magistrate deemed eee 
trate of 
of a District is a ‘Sub- division 
DIVORCE— 
lea of, in cases of maintenance 
ahommedan wife when entitled to 
maintenance after 7 
DOCUMENTS— 
power of Court to pnpoynes = 104... 
search for, 8. 165 aa 
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DOCUMENTS (Concluded)— 

interpretation of, put in for formal 
proof, 8 

refusing to produce, imprisonment on 
committal for, S. i 

as to summons to produce, S. 94 ore 

recorded in a Court of Justice, proce- 
dure by Magistrate requiring the 
production in evidence of 

procedure for production of, in custody 
oF aoe on Telegraph authorities 


issue of search-warrant for, 8. 96 ne 

given in evidence as to offences rela 
ting to, 8.195 . 

process for production of, in inquiry 
before Magistrate, 5. 208 

production of, in summons-cases, 8. 244 

vernacular translation of, in Sessions 


Court 
DOMICILE— 
how r “ERSON— by Succession Act 
DUMB PERSON— 
trial of i 229, 
UTY— 
of prosecution ... 150, 177, 180, 
as to tendering witnesses .. 
of Judge in Sessions trial, S, 298 909, 
of jury, S. 299 ss 
of Public Prosecutor in conducting cas 
150, 177, 180, 328 —331, 
See PROSECUTION. 
DYING DECLARATION— 


mode of making, to Police-officer, S. 162 

made to Police-officer when one 

if not taken in presence “of accus- 
ed inadmissible in pranence cee 
him .. 4s 

by signa Be abe 


EASEMENTS— 
when and what Magistrates may inter- 
fere in disputes concerning, S. 147 . 
purges of proof upon whom in case 


who can be deputed tol fo ingnir e into dis- 
putes concerning, S 
as to costs of such 


inquiry, S. 148 
ENACTMENTS-— 
extent of repeal of, in Ist Spann 
8.2. 


reference to re ealed, S.3. 
ENDORSEMEN 
of vera a of ackeat to our Police- 
oO r Se Sen 
ENGLISH LANGUAGE — 
translation of vernacular documents, 
depositions, &c., into, in Sessions 
Courts me 
confessions to be ‘translated ‘into 
evidence given in, how to be recorded 
in Provincial Courts, S. 356 22 
Local Government may direct evidence 
to be taken i in, S. 357 “as ee 
evidence in, in Aden 
as to taking evidence in Punjab i in 943. 
ENGLISH TRANSLATION 
of record to be forwarded to o High vou 
with commitment, S. 218... 


ENGRAVIN 
included in writing, 8. 4 (6) 
ENHANCEMENT O SENTENCE—_ 


transfer of case to pauper ior eee 
for, S. 349 Set 


123 
51 


133 


149 
176 


201 


6 
230 
358 

358 
210 
213 


308 
101 
101 


102 
102 


92 
92 
93 
94 


201 
203 


242 


5a 


ENHANCEMENT OFSENTENOBE (Concid. oa 


by Appellate Court on appeal not 


allowed, 8.423 . 278 
by Appellate Court in Burma 278 
on revision by High Court dismissing 278 
appeal, S. 439. 278, 205 
by Appellate Court 
by High Court on revision so as to al- 
ter nature of sentence 2 
by a Chief Court 296 
ENTICING 
married women, prosecution for, 8. 199 142 
compoundable, S. 345 234, 235 
ENTRANCE— 
forcible, into place entered ey Boren 
sought to be arrested, 8S. 
how such, may be effected, 3. 49 29 
ENTRY— 
of information to Police of cognizable 
offence, 8. 
154 95, 96 
of non-cogniz- 
able offence, 
iJ fae 96, 97 
in cases where there is no appeal, 
S. 263 
effect of entry on ‘unsustainable charge, 
S. 273 
to be made on char re where accused 
ay re-tried after discharge of jury, 
entry made upon = cherie under S. 273 
not an acquittal, S. 4 268 
effect of entry under S. 273, '§. 439 295 
ERROR— 
in charge, effect of, S, 232 .. 161, 165 
omission to record evidence in manner 
prescribed under 8. 359, material 243 
correction of, in record of evidence, 
8. 360 2 
Court may correct clerical, in jndg- 
ment, S. ¢ 251 


what is meaning of material 

finding or sentence when reversible by 
reason Of, S. 537 

of a Deputy Magistrate in proceeding 
by warrant instead of summons no 


ground for quashing his proceedings 356 


ESCAPE AND RE-TAKING—See ARREsT. 
ESCAPED CONVICT— 
who to ae ds information regarding _ 
resort 0 


warrant may directed to jana- hold- °, 


ers, &c., for arrest of, S. 
execution of sentence on, 8. 306 
liability of, to undergo punishment 
pred! previous or subsequent convic- 


n, S. 397 es 
EUROPEAN BRITISH SUBJECT— 
definition of, S. 4 (a) : ee 
as to domicile ee a be 
application o uropean agrancy 
Act [X of 1874, to 
Magistrates with reference to 
trial of 
APPONNERE CE, of, as Justice of the Peace, 


what Magistrate competent to try 
Judge competent to uy 
District Magistrate is ex-officio J ustice 
of the Peace whether, or not 
who to be deemed a High Court in 
Soe Burma when offender is an, 


liability of, for offences committed out 
of British India, S. 188 


44 
264 


265 


INDEX, 


EUROPEAN BRITISH SUBJ ECT (conta )- 


Political Agent to gre a to inquiry 


into charge against, S 124 
person charge nei "Dessliigney. 

towns gone. with, to be committed 

to High Court, S. 914 155 


trial of all offences committed by, before 
Sessions Court in Burma to be by 
jury. : 194 


number of j jurors in case of. 198, 199 
place of trial of, 8. 336 .. =226 
to what Court appeal lies by, S.408 ... 271 


proceeuin Re against, in Upper Burma = 299 

ayristrates who may maar into and 
try charges against, S. 

it is necessary to prove jegitinsaks de- 
scent and also nationality in case of 299 

hearsay not admissible to prove nation- 
ality of ; 

Sessions Judge to be an, 8. 444 

when Assistant Sessions J udge may try 
an, S. 444 

offence committed ‘by, by whom tr iable, 

4) 


299 
300 


sentences which may be ‘passed on, 
by Provincial Magistrates, S. 446. 300, 301 
sentences which may be ee by a 
District Magistrate on, 301 
when commitment of, is to be to Ses- 
sions Court and when to Hi gh Court, 
S. 447 bse si .. 301 
committed to High Court, instructions ai 


as to see i eas 
warrants to be sent to Hi h 

Court... 2, 303 
ea in Bombay as to commitment 

302, 303 

trial of, in Travancore and Cochin 303 
trial of, for offences of which one is and 
the others are not punishable with 
death or transportation for life, S 

448 303 
sentence which may be passed by Ses- 

sions Court on, S. 449 303 
procedure where Sessions Judge finds 


his powers inadequate in respect of, 
S. 449 


procedure when ‘Sessions J udge is not 
an, S. 450 303 
mixed jury in trial of, before High 
Court and Sessions Court, S. 451. 303, 304 
right of, to claim jury before District 
gistrate, S. 451A : 304 
District Magistrate to transfer case of, 
to another Court in certain ave 
S. 451B 
oe ee with native jointly accused, 
e §2 
when native may claim separate 
trial, S 
procedure on claim of person to be 
dealt with as, S. 453 
no appeal from order rejecting claim 
to rights of... 
accused ought to have an opportunity 
of pleading that he is an 
ae fs be, must be decided before 


452 


failur - by, to plead privilege equivalent 
to waiver 0 

cannot be consi ered to have waived 
his privilege unless it appear that his 
rights have been distinctly made 
known to him 

proceure in pompey with respect 
to eas 


H, C CRP 
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EUROPEAN BRITISH SUBJECT—Conald. 


trial under Chap. XX XIII of person 


not an, 8. 455 . 307 
right of, unlawfully detained to apply 
to High Court for order_ to 
brought before High Court, S. 456... 307 
procedure of High Court on such 
application by, 8, 457 307 
territories through which High 
Court may issue such orders, 907 
districts over which High Court at 
Madras to exercise ds 
diction over , 309 
High Court at Bombay 
» 309 
of Novthe 
Western 
Provinces 
application of acts conferring jurisdic- ’ 
tion on Ma ‘strates or Sessions 
Courts as to, S. 459 2 ; 
jury for trial of Europeans or 
Americans, S. 460 310 
jury when European or American 
charged ig aa with one of another 
race, 8 310 
summoning and em anelling of jurors 
in trial ” of, and of HKuropean or 
American, 8. 462 310 
conduct of criminal proceedingsa rainst 
Europeans and Americans, 8. 463 311 
jails in which, may be He risoned 
engal358,359 
in Punjab 359 
n Madras 359 
eOECTS— NON-BRITISH SUB- 
jury for trial of, 8S. 460 310 
charged jointly with one of another 
race, 8.461... 310 
conduct of roceed ing a8 against, §. 463 311 
EUROPEAN SOLDIERS 
ee ie cases against, in Punjab can 
only be taken up by Magistrates of 
Ist Class 22 
a yin VAGRANCY ACT (IX OF 
7 
who is a vagrant under 33 
powers of Police under 33 
Ss. 109 and 110 do not apply where 
European British subjects may 
be dealt with under, S. 111 . 61 
8. 3 eae ; 61 
99 4 oe 33 
» OO: 61 
ae | aoe 61 
em Meee - ae , 61 
ae: ae a4 : 6 
EUROPEAN VAGRANTS— 
Ss. 109 and 110 do not apply where, 
may be dealt with under European 
Vagrancy Act, 8.111... .. 61 
EUROPEANS— 
jury for trial of, 8. 460 310 
when, charged jointly with one of 
another race, 310 
summoning and empanelling of jurors 
in trials of, S. 310 
conduct of eratial Proceedings ; 
against, S. : . dll 
EVIDENCE— 
where person called upon to show cause 
where there is likélihood of 
breach of the peace ., 6 


30 
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Page. 
EVIDENCE (Continued)— 
in breach of peace cases, must be legal- 
ly taken and recorded 65 
must be in presence of, of the 
peron called upon to show e 
sintenien tas rv 5 Police not to be admitted 

in, against accused, 8S. 1 101 
as to admissibility in, of admission by 

accused to Police-officer ... 102 
power of Local Government to direct 

copies of depositions and exhibits in 

certain cases to be received as, S. 189 126 
duty of prosecution as to production of 150 

See DUTY OF PROSECUTION. 
prosecution for giving false 175 
of witnesses who appear to be giving 

false, to be recorded at length in the 

vernacular 176 
for prosecution in warrant- -cases, S,252 179 
process to compel production of, 8. 257 184 
of witnesses in summary-trials ‘how to 

be recorded ; 191 
when deposition of witness to be, 

‘againsthim! in subsequent proceedings 202 
given at preliminary inquiry when ad- 

missible, S. ‘ 203 
as to charactor whether, gives right of 

reply 208 
Judge. no power to take further, after 

opinion of assessors 218 
of an approver as to weight to be at- 

tached to ase . oat 
of accomplices as to 227 
when statement made by person ac- 

cepting pardon ae e given in, 

against him, S. 339 wee «228 
of approver against accomplices 228 
partly recorded by one Magistrate and 

partly by another, as to conviction 

or commitment on, S. 239 
where sentence snbmitted for confirm- 

ation High Court may direct taking 

of additional, S. 375 , 254 
appeal as to admissibility of 275 

glish translation of whole of, to be 

transmitted with petition of appeal 

to High Court.. 276 
when Appellate Court may take further, 

s. 428 282 
in maintenance cases how to be taken, 

S. 488 324 
of purdanasheen, commission for 241, 334 
admissibility of, taken on commission 335 
deposition of Civil Surgeon or other 

medical witness used as, S. 509 .. 336 
power of Court to summon medical 

witness, S. 509.. 336 
deposition of medical witness to be 

taken down and attested by eee 

trate in presence of accused 336 
report of medical officer not given on 

oath not to be used as 337 
report of post-mortem examination 

not to be used as 337 
as to admissibility of deposition of 

medical officer who is called as a 

witness 337 
fee for Civil Surgeon attending Court 

337 
admnisstbility of report of Chemical Ex: 

aminer as, S. 51 337 

additional Che- 

mical Examin- 

er not 337 
of previous conviction or acquittal,S. 511 337 


EX 


Page. 


EVIDENCE (Concluded)— 


record of, in absence of accused who 
has absconded, 8.512. 

fact that accused has absconded must be 
established before pone record- 
ed may be used as 


EXAMINATION— 


of corpses by medical officers, 8. 174 .. 
rules as to post-mortem, in Bengal 
in Madras ... 
in Punjab ... 
aie ee Magistrate to disinter corpse 
or Sa Sei 
of eotanintnaut S. 200 Sie 
to be reduced into 
writing and signed 
by complainant, 8. 
200 


when need not be re- 
duced into writing, 
S.200... 
not to bea mere form 
to be recorded before 
complaint can be dis- 
missed ‘ 
of complaints and witnesses, rules for, 
of accused persons 
confession of accused when to be treat- 
ed as 
by Magistrate of ‘supplementary wit- 
nesses after commitment, S. 219 _.. 
of witness and complainant, rules of 
Calcutta High Court 
recall of witnesses by accused for cross-, 


S. 256 ; 182, 183 


as to accused reserving his cross- a 

cross-, of witnesses called by Court 

of witnesses, provisions of Evidence 
Act as to, ea 

of witnesses for prosecution, S. 266... 

of accused before Magistrate to be evi- 
dence, S. 287 

of witness for prosecutic., procedure 
after, S. 289... 

of witnesses for defence in Sessions 
Court, S. 290... 

right of ‘accused as to, and summoning 
of witnesses, S. 291 e 

of juror or assessor, S. 294 .. 

of accused by Court, S. 342 _ 

not competent to Court under 8. 342 to 
cross-examine accused _.. 

of one of two accused in absence of his 
fellow prisoner 


338 


338 
116 
116 
115 
119 


117 
142 


142 


143 
144 


146 
149 
151 
152 
158 
18) 
184 
183 
184 


185 
201 


201 


207 
207 
208 
230 


230 


of witnesses and accused, recording. 240, 248 


of a purdanasheen in presence of 
accused 

of accused, how recorded, 8. 364 

of witnesses on een. Ss. 503— 
508 . 333 — 

of medical witness, S. 509 . 

by ane , right of, how to be exercised, 

40 


See CROSS- EX AMINATION. 


EXCAVATION—- 


conditional order to fence in, 8. 183 ... 
of tank ae direction of Magistrate 
ho to pay costs of 


EXCISE ACT— 


arrest without warrant under 
ower to arrest under 
CUTION— 
of sentence of death, 8S. 381... 
date of termination of imprisonment 
to be distinctly impressed on war- 
rants of commitment iis ar 


241 
249 


336 
336 


71 
73 
73 


32 
33 


256 


EX-OFFICIO JUSTICES OF THE 
PRACE— 


who are, 8S. 25 15 « 
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INDEX. 
EXECUTION (Concluded) — EXPENSES— 
how long after issue of warrant sen- of witnesses, as to, S. 257 ... 184 
tence of death to be carried out of accused .. 112 
in Bengal and Assaan . 256 of witnesses where complainant fails 
in Madras ... 256 to pay = .. 177 
of copltel sentence, rules regarding, of assessors ww. §=196 
ombay_.. 256 of complainants and witnesses, S. 544... 360 
Separate warrant ‘for, to be issued in Court may pay, out of fine, 8. 545 363 
case of each prisoner 257 rules as to expenses of complainants 
of asentence of death confirmed by and witnesses from mofussil to High 
High Court, Sessions Court has no Court - a ss 
power to postpone 237 EXPERT— 
of capital sentence on pregnant woman, examination of medical man a 337 
postponement of, S. 257 EXTRA ASSISTANT SUPERINTEN- 
of capital sentence, High Court alone DENT OF POLICE— ; 
can postpone 257 powers of, as to search .. 109 
as to postponing of execution of sentence EXTRADITION— 
in Sonthal Pergunnahs . 257 rules as to, between French and British 
' of sentence of transportation or impris- possessions in India 124 
onment in other cases, S. 383 257 requisition for, by the executive of any 
of sentence of imprisonment ought to ale of British dominions or 0 
commence from time sentence is 125 
passed 257 EXTRADITION J AOT (XXI OF 1879)— 
of sentences of transportation or im- arrest under ; 
prisonment, rules in Bombay as to... 257 powers and notifications under 195, 
procedure in Punjab when sentence of Ss. 8 124, 
transportation for life passed on 
woman for murder of infant child .... 257 124 
what to be set out in warrant of deten- EXTR o teRnY. JURISDICTION— 
tion or imprisonment in Bengal when of High Court when exercised .. 270 
prisoner a military man ... 257 
of sentence of imprisonment, direction FACT— 
in warrant for, 5S. 384 258 appeal on matters of, S. 274 
signature of Magistrate to warrant for, none where trial by jury, 8 . 418 274 
not to be attixed by stamp 258 sea ence on revision with findings 
language of warrants of imprisonment 258 ae 295 
warrant when prisoner to be confined F AOTIONS— ; 
in jail with whom to be lodged, S. 385 258 members Of rival, not to be tried ander 
provisions as to prisoners in mofus- ‘oint charge for riot . 1583 
sil. 258 yACTUM OF POSSESSION— 
when legality of warrant doubted, mat: of immoveable property 
ter to be referred to Local Govern- FAILURE— 
ment 238 to obey. order for removal of nuisance, 
of sentence of imprisonment, suspen- es) 76 
sion of, S. 388 .. 262 to fed status by European British 
who may issue warrant of, S. 389 ... 262 subject a waiver, 5. 404 .. 306 
of sentence of whipping in addition to FALSE CHARGE—- 
imprisonment, 5. 391 re 263 sanction to prosecute for mene 
who to be present when whipping in- ie 135 
flicted, S. 391 263 FALSE EVIDENCE — 
of whipping not to be by instalments, persons charged with giving, to be tried 
8. 393 263 separately 125 
of sentence on escaped convicts, S. 396. 264 . no prosecution against accomplice for, 
when sentence on offender alr eady on withdrawal of pardon without 
sentenced for another offence to com- aanction of High Court, 8S. 339 228 
mence, 8. 397 . 64,265 FALSE SHALS— 
continement of youthful offenders in search for, S. 98 .. 52, 53 
reformatories, 8. 399 :. FATHER— ’ 
return of warrant on, or of sentence, order against, for maintenance of chil- 
S. 400 266 dren, 8. 488... 324 
rules as to, in case of orders of Courts of illegitimate 
in Bombay 981 children, 8S. 488 32¢ 
in N.-W.P. 281 FEE— 
EXEMPTION— an information respecting any offence 
of special jurors, extent of, S. 311 220 is not chargeable with a ... 97 
of Government servants from serving in non- -cognizable cases for applications 
as jurors in High Court, 8. 313 ... 220 or petitions containing ou eee or 
of railway servants from serving as charge of offence 177 
jurors 222 for mukhtarnamah 229 
in Sessions Court from serving as jurors no, for serving and executing process 
or assessors, S. 320 .. 229 issued by any Court of its own mo- 
EXEMPTIONS— tion in cases of contempt ; $21 
from fees in respect of copies, S. 548. 364, 366 for serving and executing warrant o 907 


fine of maintenance 
auc on er bond in | criminal 


cases eee 
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for Qivil Surgeon and other medical 
officer attending Court as witness .. 
FEEs— 


rules as to. for service and execution of 


process in Bengal me 37, 38, 39 
in Madras ie , 40 
in Burma i ie 
for certain proclamations ... . 4 
Court, for petition containing com- 
plaint . 143 
where com plainant fails to pay 177 
FEMALE CHILD— 
powers of Presidency or District Magis- 
trate in case of unlawful detention of, 
8. 551 
FEMALES— 
mode of searching, S. 52... 29 
ar ponishment of t whipping, 
263 
FIN ALITY— 
of orders on appeal, S. 430 ... vee §=283 
FINDING— 
copy of, and of Sessions Court to he sent 
to District Ma istrate, S. 373 253 
when reversible by reason of irregula- 
rity, 8. 537 354 
Aree fact, interference on revision with 295 
rules in cases of simple imprisonment 
ordered asa process for enforcing pay- 
ment of 18, 20 
imprisonment in ‘default of, 'S. 33 .. 18 
provisos in certain cases of, S. 33 18 


where offence punishable with both, and 
imprisonment and sentence is one 
of, only EMRE ERE eMe in default of, 
limite 19 
rules in N.-W. “Provinces as to dis- 
charge of prisoner confined in de- 
ue of payment of a, on payment of 


uc 19 
General Clauses Act, I of 1868, 8.5, with 
reference to... 19 
a sie peal aie cannot be imposed i in de- 
fault of payment of 19 
may be levied how acne after sentence, 20 
where sentence one of only, it may be 


pronounced in presence of accused’s 
eader Me ... 148 


of juror or assessor, S. 332 225 
warrant for levy of, S. 386 . 259 
procedure for levy of fines i in “Bengal ... 259 
in Ma ras 259, 260 
in Bombay 260 


in Punjab 260, 261 
where warrant for levy of, may be 
executed and its effect, 8S. 387 
when imprisonment in default of, to take 
effect, 8S. 392 


maintenance realized as, S. 488 324 
Court may pay com ensation or ex- 
penses out of, S. 363 
money ordered. to be paid recoverable 
as, 5. 547 ses . 364 
FIRST INFORMATION— 
what is os .. 96 
FISHERY-- 
lis 2 is not tangible pnmoventne Ee 
Ped he 86 
FORCE— 
use of civil, to disperse unlawful as- 
semblies, S. 128 69 
use of military, to disperse unlawful 
assemblies, 8. 128 . 69 


INDEX. 


Page. 
FORCIBLE DISPOSSESSION— 
of immoveable property, secreyon of, 
after, 8. 522 342, 344 
FOREIGN STATE— 
hee isdiction over offences committedin 121 
iability of British subject for offence 
committed in, 8. 188 7 123, 124 
FOREIGN TERRITOR Y— 
jurisdiction in Pepe oF propery 
stolen in 
FOREIGNERS— 
general rule of International Law as to 
otfences committed by... 121 
FOREMAN— 
of jury, appointment of, 8. am 200 
duties of, S. 280) 
how chosen, §. 280 
to inform Judze what is ver- 
ta oF verdict of majority, 


S. 301... - oa 
FORFEITURE OF BOND—See Bonp. 
FORGED DOCU MENTS— 

search for, S. 98 zu .. 62 
FORGERY— 
cases of, not comma ite without sanc- 
tion, 8, 195 ni _ 
FORGING— 
search for instruments for, S. 98 ine. ~O@ 
FORMS— 
of summons to an accused person, 
S. 68, Sch. V . 
warrant of arrest, Ss. 75, Sch. V és 
bond and bail-bond after arrest under 
a warrant, S. 86, Sch. V 
proclamation requirin presence of 
accused, 8S. 87, Sch. V 
requiring attendance of 
witness, S. 87, Sch. V 
order of attachment to com pel atten- 
dance of wit- 
ness, 8. 87, 
Sch. V 
to compel atten- 
dance of ac- 
are S. 88, 


120 


Sch 
orderauthorisingattachment by Deput; 
Commissioner as Collector, S. ty 
Sch. V 
warrant in the first instance to bring 
up witness, S. 90, Sch. V... 
warrant to search after information of a 
pone Sa 


suspected place of de- 

posit, 8. 98, Sch. V 

bond to keep the peace, S. 106, Sch. V 
one ee good behaviour, Ss. 109, 110, 


summons on information of a probable 
breach of the peace, S, 114, Sch. V 
warrant of commitment on failure to 
find securi- 

ty to keep 

eace, 

S. 123, Sch. 

V v5 

of commitment on failure to 
find securi- 

ty for good 

be haviour, 

— 123, Sch. 


warrant to discharge a person impri- 
soned on failure to give ROCHIALY 
Ss. 123, 124, Sch. V sae 


(Continued)— 
orders for removal of nuisances, S. 133, 
A Sgt V i 
agistrate’s 0 er constituting a ju 
S. 138, Sch. V jury, 
notice and peremptory 
order after finding by a 
jury, S. 140, Sch. vo. 
of injunction to provide ‘against im- 
minent danger pending inquiry by 
jury, S. 142, Sch. V 
Magistrate’s his prohibiting repeti- 
tion, &c., of nuis- 
ance, 8S. 148, Sch. V 
to prevent obstruc- 
tion, oo S. 144, 


Sch. V x 
declaring possession 
of land in dispute, 
S. 145, Sch. ee 


warrant of attachment in case of dis- 
oe to possession of land, S. 146, 


Magistrate’s order prohibiting the do- 
ing of anything on land or bial 
S. 147, Sch. V ... 

bond and bail-bond on a preliminar: 
ind ry before a Police-ofticer, S. 169, 


bond to prosecute or give evidence, 
S. 170, Sch. V 
notice of ‘commitment by Magistrate 
to Government pleader 8S. 218, Sch. V 
charges, Ss. 211, 223, Sch. V 
warrant of commitment on sentence of 
imprisonment or fine if 
ree by a aes Ss. 
45, 258, Sch. V 
of imprisonment on failure to 
recover amends by distress, 
S. 250, Sch. V .. 
summons to a witness, Ss. 68, 252, 
Sch. V 
precept to District Magistrate to sum- 
oon age and assessors, S. 326, 


Ba verte to assessor or juror, S. 328, 
Sch. V 
warrant of commitment under sentence 
of death, S. 374, Sch. V_... 
of execution ona sentence of 
death, S. 381, Sch. V ae 
after commutation of a sen- 
tence, Ss. 381, 382, Sch. V .. 
of warrant to levy a fine by: distress and 
sale, S. 86, Sch. V 
warrant of commitment “in certain 
cases of contempt when fine imposed, 
S. 480, Sch. V 
Magistrate’ sor Judge’s warrant of com- 
mitment of witness eSroeng to an- 
swer, S. 485, Sch. V 
warrant of imprisonment on failure to 
pay maintenance, 8. 488, 


warrant to tes payment of main- 
tenance by distress and ue 
8. 488, S Sch. V 
bond and_bail- bond ona pr sliminary 
ton Bek be Magistrate, Ss. 4 


warrant to discharge a person impris- 
oned on failure ~ ve se- 
curity, 8S. 500, 8 an 
of attachment i conte a 
bond, 8. 514, Sch. V a 


INDEX. 


FORMS (Concluded)— 

notice to surety on breach of a bond, 

S. 514, Sch. V 
of forfeiture of bond 
for good behaviour, 
8. 514, Sch. re 
warrant of site inst a surety, 

8. 514, hv. 


of SaTeat of suret of 
accuse og Baumer’ to bail, 8. 


notice me elie al of forfeiture of 
pane to keep the peace, 8S. 514, Sch. 


warrant to attach ‘property ‘of princi- 
al on breach of bond to 
eep the Renee, S. 614, 
Sch. V 
of imprisonment “on breach 
of bond to keep the peace, 
S. 114, Sch. V .. 
of attachment and sale on for- 
feiture of bond for good 
behaviour, 8. 514, Sch. V .. 
of imprisonment on forfeiture 
ef bond for good pean 
S. 614, Sch. Vv. see 
FORWARDING— 
accused to Magistrate, S. 170 
weapon to Magistrate, S. 170 
recusant com lainant a witness in 


custody to Magistrate, S. 171 
Pol ice-report to agistrate, S. 174 
FRANCE— 


extradition between British India ane; 
ossessions in India oe 
FRENOH POSSESSIONS— 
in India, extradition between British 
possessions and baa 
FRIVOLOUS COOMPLAINT— 
award of com nent in case of, S. 560 
FURTHER INQ Y— 
in case of sues of death being sub- 
mitted for confirmation to ven 
Court, 8. 375 ... 
how taken, S. 375 
directed by Sessions J udge on sentence 
peng submitted for confirmatis 


power of Court on revision to order, 
S. 436 


in case of complaint dismissed under 


469. 


112 
112 


113 
115 


124 


370 


204 


254 


8. 203, S. 437 { 
by District Magistrate, S. 437 289, 290 
by Subordinate Magistrate, 8. 437 289, 290 


in case of complaint dismissed under 
S. 203, S. 437 
circumstances under which, “ordered on 
revision, 8. 437 
in case of accused who has been dis- 


charged, S. 437 


? 
whether notice is necessary before Revi- 


sion Court under 8. 437, can order .. 


GOOD BEHAVIOUR— 
security for, from vagrants and sus- 
pected persons, S. 109 
when security for, may be required, 
S. 109 


who may require security for, 8.109 . 
security for, from habitual offenders, 
S. 110 


eriod of security for, Ss. 109, 110... 
efore accused ordered to fur nish bail 
for, must be given opportunity to 
enter into his defence __... se 


89, 290 
289, 200 


S$ S83 S28 & 


470 


Page. 
GOOD BEHAVIOUR (Concluded)— : 
object of security for 
order for security for, must define 
period for which security required 61 
amount of security for, character and 
class of sureties, S. 112 . 61 
dad of order to show cause, s. 


61 
commencement of period ‘for which 
security required, 8. 120 ... . 66 
contents of bond for, 8S. 121 66 
power of Magistrate to reject sur ety 
for, 8. 122 67 
ampronments in default of security for, a 
kind of imprisonment for, 8. 123 .. 67 
discharge of sureties fur, S. 126 68 
appeal from order requiring security 
or, 8. 406 270 
whether appeal lies from order under 
in regard to 
requiring person to be detained until 
e give security for 270 
discharge of person bound to be of, by 
Magistrate not empowered void, S. 530 
349, 350 
GOOD FAITH— 
meaning of i te . 9 
Goops— 
likely to cause public nuisance, re- 
moval of, S. 133 71 
recovery of costs for removal of nui- 
sance by sale of, S. 140 ... we 48 
GOVERNMENT— 


service of summons on servant of,8.72 41 
rules as to, in Calcutta . 41, 42 
attached property of ‘absconder who 
does not appear after proclamation 
to be at disposal of, S. ..47, 48 
no prosecution of J ndge or public ser- 
vant without sanction of, .. 140 
may determine by whom, and manner 
in which such pr osecution to be con- 
ducted, 8. 197 . .. 140 
GOVERNMENT ADVOCATE— 
ae arr in term Advocate-General, 


2 oO 


as to employment of, in criminal prose- 
cutions in British ‘Burma - 
GOVERNMENT PLEADER— 
notice of commitment to ... 
conduct of prosecution in Sessions 
Vourt by, 8. 270 
See PUBLIC PROSECUTOR. 
GOVERNMENT PROMISSORY NOTE— 
deposit of, in lieu of bond, 8. 513 _... 338 
GOVERNMENT SERVANTS— 
service of summons on, 8S. 72 ; 4 
rules as to summons on, in Calcutta . 41 
notice of conviction of 177, 178 
ieee —o serving a8 jurors in 


Bene 220, 225 
GOVER MENT SERVICE— 
power of Court to excuse persons in, 
on attending as jurors or assessors, 


157 


224. 
GOVERNMENT SOLICITOR— 
may conduct prosecution without ner: 
mission, S. ay ... 330 
GOVERNOR-GENERAL— 
see of Justices of the Peace 
. 4 
ex. officio Justice of the “Peace, 8. 
15 
80 sion and removal of Justices of 
e Peace by, 8. 27 ses 15 


INDEX. 


Page. 

GOVERNOR-GENERAL (Concluded)— i 
sanction of, for prosecution for acts 
done in dispersing un- 

lawful assembly, 8.182 70 

for prosecution for offen- 

ces against the State, 

8. 196 


140 
may exempt Government officers from 
serving as jurors in Calcutta, 8.313 220 
appointment by, of places of sittings of 
High Court, S. 3 
power of, to suspend or remit sentences, 
S. 401 266, 267 
to commute puniehment, 
S. 402 


to grant license to convict to 


be at large in British India 267 
with respect to removal of 
lunatics, S. 475A . 316 
to appoint Public Prosecutor, 
328 
to transfer criminal cases 
and appeals, 8S. 527 a. 348 
owers of, when exercisable, 8S. 557 ... 370 
GRIEVOUS HURT— 
voluntarily causing, when eomponne: 
able, S. 345 . 235 
GUARDIANSHIP— 
question of, not to be dealt with on 
application for maintenance of wife 
or child is ie .. B25 
GUILTY— 
Court bound to pass some sentence if 
it records verdict of wo. =177 
plea of, to be recorded, 8S. 271 195 
conviction on plea of, S. ane 195 
what is not a plea of , 195 
where prisoner pleads not . 195 


HABEAS CORPUS— 
issue of orders in nature of . 53 
power of High Courts at Fort William, 
Madras and Bombay, to issue orders 


in nature of a, 8S. 491 328 
order by High Court in nature of, to 
bring up person within original civil 
jurisdiction, 8. 328 
in case of person capone or ille- 
gally detained, 8. 4 328 
to bring up prisoner in jail for exami- 
nation, S. 491 328 
for prisoner detained in "jail to be 
brought up before Court-martial or 
Commissioner for examination, S. 
491 ... ei ty ... 828 
for removal of ater from one cus- 
tody to another, 8 328 
to bring defendant in, on Sheriff’s return 
of cepi corpus to a writ of attach- 
ment, S, 49 328 
orders of High ‘Court in nature of, 
bower of Court to make rules as to, oe 
HABITUAL OFFENDERS— 
when and by whom security may be 
taken from, 8S. 110 59 
person how proved to me, 8.117 a 63 
against coinage, stamp- ee or pro of 
commitment for trial, 5 318° pe 237 
HABITUAL RECEIVER— 
of stolen goods, arrest of, 8. 55 32 
HABITUAL ROBBERS— 
arrest se S. 55 
securit 


ood behaviour from, 8. 110. 59 
HABITU L TAT Er 
ant for aoe behaviour from, 8. 110, 59 


Page. 
HEAD OF VILLAGE— 
bound to report certain matters, S. 45 


admissibility of confession made before, 
in Madras 

investigations into suicide, &e., and re- 

ort thereof by, in differ ent Presi- 


encies, S. 174 . 115 
HEALTH— 
removal of goods or merchandise 
noxious to, 5S. 133 . 71 
suppression of trade or occupation 
noxious to, S. 133 71 


temporary order restraining acts dan- 


gerous to, S. 144 80 
whipping not to be inflicted if offender 
not in fit state of, S. 394 264 


HIGH COURT— 
definition of, in reference to proceed- 
ings against European 
British suber Ss. 4 
(i) 4, 122, 125 
in other cases, “8.4 (i). 4, 191 
where no such Court is established 
under any law for time being in 
force such officer as oe Gene- 
ral may appoint, S. 4 (i 
Recorder of Rangoon Ma a 
definition of, must be read with refer- 
ence to the special proceedings 
against European British subjects 
contemplated in Chap. XXXIII 
in Indian Presidencies is a superior 
Court of Record 
power of, to punish offence of contempt 
jurisdiction of, to commit. for contempt 
not affected by this Code 
Judges of, ex-officio Justices of the 
Peace, S25 
sentences which, may pass, S. 31 ; 
jurisdiction of, when a Deputy Commis- 
sioner’s order requires sanction of 
Sessions Judge 20 
appointment by, of officer to sign stm- 
mons in the Courts, S. 68 37 
when, may require Postal or Telegraph 
oe ee to produce documents, 
. 95 


a 


Nom Q ay oa 


teh fe, 


issue of search-warrants by, 8.96 |. 61 
may require person to give security for 
keeping the peace on conviction of 
certain offences, S. 106. 55 
procedure of, having reasons to believe 
a person is likely to commit a breach 
of the peace, S. 108 58 
where amount of securit under 8. 110 
is unreasonable, can call upon Magis- 
trate to certify grounds upon which 
he fixed it ce 60 
to decide, in case of doubt, district 
where inquiry and trial of an offence 
shall take place, 8S. 185 122 
who to be deemed a, in British Burma 
when offender is an European Bri- 
tish subject, S. 185 a 122 
as to who are to exercise powers of a, 
in Hyderabad .. 125 
nizance of offences on commitment 
y, 8. 194 132 
revisional power of, of order directing 
prosecution under 8. 195 and 8. 478 139 
as to ground for interference of, where 
warrant issued when summons should 
have been .. 148 
who may commit to, S. 206 a. «14d 
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HIGH COURT (Continued)— 


when person charged jointly with 
Kuropean British subject to com- 
mitted to, 8. 214 
alone can quash commitment of a com- 
etent Court and only on a point of 
w, S. 215 vf 
where e commitment held to be void not 
necessary to refer matter to, to set it 
aside 
what to be sent to the Clerk of the 
Crown on commitment to, 8. 218 .. 
when, may alter charge, S. 227 
definition of, S. 266 
trial before, ‘to be by jury, 8. 267 
when by s ecial jury, 8. 276 
number of j jury for trial before, 8. 274 
when, will interfere where there is o 
misdirection —... ... 211, 212, 
verdict in, when to prevail, 8S. 305 
grounds on which, will interfere in cases 
submitted when J udge disagrees 
with verdict, S. 307 8 
instructions as to references to, when 
Judge disagrees with jury 217, 
offer by, of conditional pardon, 8. 337. 
no prosecution for giving false evidence 
after tender of pardon except upon 
sanction of, S. 349 
of Madras, r ulings of, with ‘reference to 
advocates, vakeels and atornoyes -at- 
law ... 
record of evidence i in, 8. 365. 
sentence of death to be submitted to, 
for confirmation, S. 374 ... 
where sentence submitted for confirma- 
tion, may direct further inquiry or 
additional evidence to be 
taken, S. 375 
may take evidence or make 
inquiry-itself 
power of, to confirm opines of death 
or annul conviction, 8. 376 
procedure in cases submitted to, after 
order of confirmation, 8S. 379 es 
alone can postpone capital sentence ... 
when, will exercise powers of Appellate 
Court when law allows no appeal 
power of, to interfere with sentence 
passed by Superintendent of Tribu- 
tary Mehals bi 
when, can interfere in appeals 
powers to be exercised by, where Ses- 
sions Judge disagrees with jury _. 
order of, on appeal to be certified to 
lower Court, 8. 425 = 
Presidency Magistrate may refer ques- 
tion of law to, 8. 482 
may direct by whom costs of reference 
by os esidency Magistrate to be paid, 
S. 433 
by single J udge of, acting in exercise 
of its original criminal jurisdiction 
after conviction, S. 434 . 
power exercised by, sitting as a Court 
sae decide question of law reserved .. 
wer to review order dismissing ap- 
ole ation by accused for revision 
power of, to call for records of inferior 
Courts, 8. 435 .. 
dealing with question of evidence in 
case of reference with respect to 
finding of fact... 
power of to order further i inquiry 6 on 
revision 8. 437 
report to, by whom, 8S. 438 | 


155 


155 


196 


213 
215 


16, 217 


218 
226 


2: 


248 


257 


270 
270 


274 


- 
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Page. Page. 
HIGH COURT (Concluded)— HOMICIDE— e 
revisional power of, 8. 439 .. 295 Police to inquire and report as to, 8.174. 115 
interference of, on finding of fact 295 HOUSE— 
enhancement of sentence by 206 included in term ‘‘ place,” 8.4 (w)  ... 7 
on revision to consider statement by HOUSE-BREAKER— 
Presidency Magistrate of grounds of arrest of, 8.55... a Oe 
his decision, 8. 441 299 security for good behaviour from, 8.110. 59 
order of, on revision to be certified to URT— 
lower Court or Magistrate, 8. 442 ... 299 triable summarily, S. 260 ... .. 186 
when commitment of European British eumronndable, S. 345 234, 235 
subject to be to, 8. 447. 301 HUSBAND— 
instructions as to European British Se eeiion by, S. 199 4 142 
subjects committed to... 301 in case of minority .. 142 
warrants to be sent with European Bri- death of, pending prosecution under 
tish subject committed to ... 301 Ss. 497 and 498 of Penal Code 142 
claimin ng of mixed jury in, 8.451 303, 304 withdrawal of, from prosecution under 
right of European British subject nn- Ss. 497 and 498 142 
awfully detained to be brought be- living in adultery, wife entitled to order 
fore, 8S. 456 307 for maintenance from, S. 488 324 
procedure of on such application by when wife not entitled to maintenance 
European British subject, 8. 457 307 from 
districts in which, at adras to exer- special oo with megane to ee 
cise jurisdiction by, S. 561 371 
over European HYDERABAD— 
British subjects powers of First Assistant to Resident of 125 
307, 308 of Resident of _... 125 
at Bombay rules in, as to who are to exercise 
307, 308, 309 powers of a District Magistrate, 
in North-West- | Court of Sessions and High Court... 125 
ern Provinces pr cae om against European British 
procedure in case of person committed subjects 1 
before, being lunatic, S. 465  ol2 HYDERABAD RESIDENCY BAZARS— 
power of Civil or Revenue Court to power of Superintendent of .. 125 
commit to, 8. 478 sinets 18 
to direct admission to bail IDDAT— 
or reduction of bail, S. 498... 332 order for maintenance during we 326 
alone can interfere by way of revision wife entitled to maintenance during... 326 
with order for maintenance 327. IDENTIFICATION— 
issue of commission by, S. 503 333, 334 necessary before deposition of appro- 


power of, on revision to reduce amount 
of forfeited recognizance ... 339 
to direct levy of amount due 
on certain i ras Ss. 
516 740 
to ti ansfer case or r iry it it- 
self, S. 526 
when, will transfer case... 346, 347 
affidavits to be used before, how sworn, 


8. 539 357 
power of Chartered, to make rules 
for inspection of records, 
not ‘Chartered, S. 653 367, 368 
Special provisions— 225, 226 
power of Advocate- General to play 
prosecution before, 8S. 333 
time of holding sittings of, 8. 334 225 
place of holding sittings of, S. 3385... 225 
notice of sittings of, in Local Official 
Gazette, 8S. 
eee of trial of European British sub- 
HIGH “ox COURTS ORIMINAL PROCE- 
DURE ACT (X OF 1875)— 
S. 144, not repealed 132, 372 
S. 146, not repealed as far as relates 
to informations 132, 372 
HIGH SEAS— 
trial of offence committed on 122 
words ‘‘journey” or “‘ voyage” in 8S. 183 
do not include voyage on Ee 
HINDU— 
maintenance of wife by 325, 326 
HOLIDAYS— 
trial on ae See 307 
rules as to Pai 307 


ver can be used against him at his 
trial ye 
particulars to be recorded’ for, of wit- 
nesses 241, 243 
of prisoners 241 
of witnesses, depositions to contain 


materials for se .. 243 
IDENTITY— 
deposition not evidence against depo- 
nent without proof of _.. 201 
proof of, necessa "pe used deposition 
of approver can be used against him 
at his trial — we 228 
IDIOT— 
who may gmp offence on behalf 
235 
whether included in the term “luna- 
. 312 
ILLEGAL, CUSTODY— 
PEDgING persons before Heh Court in 
of, S. 491 .. » 328 
ILLEGAL DETENTION— 
oe by High Court in nature of 
8 corpus in case of, S. 491 328 
ILLEGITIMA E CHILDREN— 


order for maintenan:e of. against 
father, S. 488 .. 324 
IMMOVEABLE PROPERTY— 
procedure where dispute as to land, 
&c., is likely to cause breach of the 
peace, 8S. 145 fa 
inquiry as to possession of, 'S. 145 
party in possession to retain possession 
until aig evicted, S. 1 
Presidency agistrates are not includ- 
ed among see who may act 
under 8. 145 sii eos 


2 KR 


INDEX. 


IMMOVEABLE PROPERTY eisadar = ‘s 


it 1s likelihood of breach of the peace 
and the necessity forimmediate action 
which warrants action by Magistrate 
under 8. 145 

proceedings under 8. 145 to be regard- 
ed as summons-cases on all points 
of procedure ... 

grounds for Magistrate’s ‘belief as to 
likelihood of a breach ne the eee 
must be recorded 

order as to tangible 

contents of order under 8. 145 

where Magistrate has taken any evi- 
dence he is not justified in refusing 
to proceed with case because parties 
neglect to file written statements on 
day fixed for filing 

Magistrate should not interfere in 
cases Of a purely civil nature 

what is actual possession of 


Ri 


EER 


87 


87 
87 


who are entitled to notice under S. 145. 87, 88 


as to intervenors in case of aupute 
regarding 

factum of possession of 

a Magistrate’s finding as to the point of 
actual possession under S. 145 is con- 
clusive in a civil suit 


"88, 89 


evidence of possession of 89, 90 
title to = .. 90 
orders as to possession of ... .. 90 
as to revision by High Court in case of 91 
power of Magistrate to attach subject 
of dispute as to, S. 146 91 
Magistrate may lease land under 8.146 91 
a Sessions Judge has no power to inter- 
fere with the order of a Magistrate 
attaching disputed land underS. 146 92 
disputes concerning easements, S.147 92 
on whom burden of eee lies 92 
cases under S. 147 92, 93 
local inquiry, S. 148 93 
Magistrate to direct by whom costs to 
be paid, S. 148 . 94 
to what local inquiry to be directed ... 94 
local inquiry becomes part of proceed- 
ings in the case 94 
should be a personal i in- 
uiry before person 
eputed 94 
proceedings under S. 148 should on 
all points of procedure be 
poe ace as summons- 
ases ‘ 94 
IMPOUNDING— 
documents or other things, S. 104 
IMPRISONMENT— 
sentence of, by Sessions, Additional Ses- 
sions and Joint Sessions J udges,S.31 17 
by ee Sessions 
Judges, S 17 
confirmation of, S. 31. 17 
which different classes of Magistrates 
may pass, S 17 
meaning of 18 
simple, ordered as a process for enforc- 
ing payment of a fine, rulesasto ... 18 
simple i” 18 
rigorous 18 
in “default of fine, S. 33... .. 18 
provisos in certain 
cases, 18 


where offence punish- 
able both with fine 
and sentence of 
fine only see 


473 


Page. 


IMPRISONMENT (Concluded)— 
award of, on conviction of several offen- 
ces at one trial, 5. 35 
rules in cases of simple, ordered as a 
rocess for enforcing payment of 
ine 
when undergone ‘under one conviction 
may be reckoned under second con- 
viction 
commencement of period for security 
where accused rd SH S.1 
in default of security, 3s 
for failure to give security for keeping 
the peace shall be simple, S. 123 
for failure to give security for good be- 
haviour may be rigorous or simple, 
S. 123 
order for, until security is found, con- 
tents of 
limit of, in summary trials, S. 262 
date of termination of, to be impressed 
on warrant of commitment 
execution of warrant of, S. 384 
definite period of, tobe stated in sen- 
tence 
delivery of prisoner under warrant of, 
to wrong jail 
as to execution of sentence of, 8. 
383 ste 
sentence of, when to commence, S. 383 
rules in Bombay as to sentence of 
suspension of execution of sentence of, 
commencement of sentence of trans- 
portation in case of convict already 
undergoing, 8S. 397 
sentence on offender already undergoing 
sentence of, cannot be suspended . 
for refusing to answer questions or pro- 
duce document, S. 485 
for not paying maintenance, 8.488 |. 
may be simple or meor 
ous ‘ 
when awarded 
power of eae Government to appoint 
place of, S. 6 
IMPROPER DISCHARGE— 
power of Court of Sessions, of Magis- 
trate, or Court of hap to order 
commitment after, S. 436 ue 
INCAPACITY— 
of jury or assessors 
of accused to understand proceedings, 
effect of, S. 341 
INDIAN ARTICLES OF WAR— 
provisions as to arrest under 
INDIAN PENAL CODE— 
definitions of 
words to have same meaning as in, S. “4 


w 
trials of offences under, S. 5 
ar real VOLUNTEERS ACT (XX of 


INDUCEMENT— 
not to be offered by panes to obtain 
Brad viata 8. 163 std 


IN FERIOR COURT— 
what is 12, 285, 
in case of reference to Sieione J udge 
to be called on for explanation 
INFLUENCE— 
not to be used to induce mocunes: to 
make disclosures, 8. 343 


9 = 


21 


67 
67 


67 


67 
189 


256 
258 


258 


207 
257 


262 


abe 


103 
104 


286 
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Page. Page. 
INFORMATION — INFORMATIONS— 
what necessary to support conviction by Advocate-General 132, 372 


for not giving . 
person neglecting to give, punishable ... 
to certain Magistrates as to the likeli- 
hood of a person 
committing a 
breach of the peace 
and procedure 
thereon, S. 107 ... 
as to vagrants and 
suspected persons 
and procedure 
thereon, S. 109 
as to habitual offend- 
ers and procedure 
thereon, 8.110... 
where the only, set forth in the orders 
refers to an apprehended breach of 
the peace, Magistrate has noauthority 
to resort to S. 110 
inquiry as to truth of, regarding ap- 
prehended breach of the peace or of 
good behaviour, 8. 117 
in urgent cases of nuisance Magistrate 
may act on oral 
of design to commit cognizable offence 
to be communicated, by whom and 
to whom, 8. 150 
Information to Police and their powers 
to investigate ... 
information relating to commis- 
sion of a cogn'zable offence to be 
reduced by Police-officer into 
writing and signed by person 
giving it, 8. 154 
as to investigation i into cogniz- 
able cases, 
oral, in cognizable cases to be 
taken downin writing by Police- 
officer, 8, 154 
does not come within the defini- 
tion of complaint ... 
asto the giving of false, to re 
Police-officer 
reduced into writing under S. 
154 forms part of the first re- 
port 
as to informition in non- cogni- 
zable cases, 8. 15 . 
book in which substance of infor- 
mation under, S. 154 must be 
entered is the Police-diary 
in non-cognizable cases, 8. 155 
respecting any offence is not charge- 
able with a fee 
procedure where commission of cogni- 
zable offence suspected, 8. 15 a 
where local investigation 
dispensed with, 8. 157 
where Police-officer in 
charge sees no sufficient 
ground for investiga- 
tion, S. 157 
when and when not, information pre- 
ferred to Police-officer of commis- 
sion of cognizable offence should be 
immediately reported to Magistrate 
as to giving false information 
the complaint or information reduced 
‘ inte writing under 8S. 154 forms part 
of the first information reports 
Police-officer not compelled to say 
whence he got a Ormation as to com- 
of offence 
See AID, 


27 


56 


58, 59 


59 


59 


63 
81 


94 


95-98 


B 


& &&% 


power of Advocate - General to exhi- 

bit. see 132, 372 
by Attorney- General sf 132, 372 
provisions as to fines, PeneHtes &e. re- 


scores by virtue of 133, 372 

y of proceedings upon . 132, 372 
INITEATION OF PROCEEDINGS— 

conditions requisite for ; 127-142 


INJUNCTION— 
pending inquiry in nuisance cases, 8.142 79 
in urgent cases of nuisance, S. x 
may be made ex-parte, S. si 


procedure on 81 
under 8. 144, nature of... 81 
revision of order for 83 
INJURY— 
to health &c., temporary injunction to 
restrain, S. 144 8() 
INLAND EMIGRATION ACT (I of 1882) 
arrest without warrant under 2 
INNOCENT PURCHASER— 
payment of money found on accused 
to, S. 519 sa wos “4 
IN QUES T— 
in Presidency-towns 115, 118 
in town of Madras 115, 116 
report of Magistrate in, S. 174 . 5 
who may hold, S. 174 115 


rules as to holding, S. 174 . 5 
in case of death in Police custody, S. 176. 117 
holding of, under 8. 176 by pematate 
not empowered, S.5 aes 
INQUIRY— 

definition of, 8. 4 (c) 

by Magistrate into cause of ‘death, 8. 176. 117 
ey place of and trial of offence, 


118 

where to be ordinarily held, 8.177 118 
where belonging to a gang of dacoits 

may be inquired into or tried, 8.181 120 


where Offence of criminal misappropria- 
tion and criminal breach of trust 
may be inquired into or tried, S. 181. 120 
where offence of stealing may in- 
quired into or tried, S. 181 120 
place of inquiry or trial where scene of 
offence is uncer- 


tain, S. 182 .. 121 
or not in one dis- 
trictonly,S.122 121 


where offence is 
continuing S. 182. 121 
or consists of several 
acts, S. 182 ... 121 
where offences committed on a journey 
may be inquired into 
or tried, 8. 183 122 
against Railway, Tele- 
graph Post Office and 
Arms Act may be in- 
quired into or tried, 


or 


122 
High Court to decide in case of doubt 
district where in- 
quiry or trial shall 
take place, 8. 185. 122 
when Political Agent to corey for, 
into offence, 8. 188 
effect of, without necessary ‘certificate 
of Political Officer 
Political Agent to cortify ‘fitness for, 
amapey into charge, 8. 
under S. 192 does not eek prelimi- 
nary ae 
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where commitment held to be void not 


Page. 
INQUIRY (Continued)— 
before commitment . 148, 159 


what Magistrates have power to com- 


necessary to refer matter to High 


mit for trial, 8. 206 148 Court to have it set aside 156 
in Bengal 148 summons to witnesses for defence when 
in Madras 148 acc used committed, 8. 216 . 156 
inthe Punjab 148 as to refusal to summon neceseary wit- 
procedure in, preparatory to commit- ness unless deposit made, S. 21 .. 16 
ment, 8S. 207 148 issue Of fresh summons when witness 
Magistrate to take evidence, does not attend after due service of 
S. 208, 148 summons 157 
to issue process for atten- complainants and witnosses to execute 
dance of witness or pro- bonds for their attendence when 
duction of document, 8.208 149 called upon by Sessions or High 
service of summons under S. 208 149 Court, 8, 217... 157 
rules for examination of complaints detention in custody of complainant 
and witnesses during . 149 and witness in case of refusal to 
remand of accused during 149 attend or to execute bond, 8. 217... 157 
duty of prosecution as to production of when commitment to be notitied, S. 218. 157 
evidence during 150 charge to be forwarded to High Court 
when ane person to be ‘dischargod, or Sessions Court, 8. 218 157 
S. 209 during 150 what record of Magistrate to include 
order of discharge during, does not when a commitment is made to Ses- 
amount to acquittal .. 151 sions Court... ; 157, 158 
effect of discharge during .. 151 power of Magistrate to summon sup- 
examination of accused persons during 151 plementary witnesses after commit- 
not competent to Court to cross-exa- ment and before commencement of 
mine accused during 151 trial, S 219... 158 
Court cannot refuse to allow accused as to custody of accused pending trial, 
to make a statement during 152 S. 220 159 
how statement of accused to be taken when evidence given at preliminary, 
down during... . 152 admissible, S. § giv 203 
effect of improper discharge during 152 where sentence submitted for confirma. 
when charge to be framed during, S. 210 153 tion, High Court may direct further, 
charge to be explained and copy fur- 8. 375 254 
nished to accused, S. 2. 0 . 153 High Court itself has power to 
use of the word “charge ” 153 make further, : 204 
some of several persons implicated in power of certain Courts to order fur- 
the commission of same offence should ther, on revision, S. 437 ... 289 
not be tried by the Magistrate whilst as to circumstances under which fur- 
others are committed to Sessions 153 ther, may be ordcred . 290, 291 
what papers Magistrate to transmit to notice necessary to accused on further, 
Sessions Conrt on commitment 153 being ordered . es 
accused to give list of witnesses for de- INQUIRIES AND TRIALS—_ 
fence on trial, 5. 211 154 General provisions as to an 241 
Magistrate’s refusal to summon wit- tender of pardon to accomplice, 8 226 
nesses 154 every person accepting tender to be 
summoning of witnesses by accused amined as a witness, S. 337 226 
at Sessions trial not named by him Magistrate to rec ord reasons for ten- 
before Magistrate 154 dering pardon, 8. 3387... 226 
power of Magistrate to examine wit- tendering pardon not to try 
nesses summoned by accused, 8. 212. 154 case himself, 8. 337 226 
order of commitment of accused by in Upper Burma District Magistrate 
Magistrate, S. 213 , 154 tendering pardon may try case him- 
signature of se ee to a warrant of self ... 226 
commitment should not be affixed by question how far pardon ‘protects an 
a stamp ee .. 155 approver and what portion of it 
as to commitment b Magistrate on should not protect him... 227 
further evidence after discharge of Court when it tenders pardon toa pris- 
accused 155 oner should explain to him condi- 
as to order of “* reasons of commitment” tions which Bccompeny tender 227 
by committing Magistrate 155 value of evidence of a person unlaw- 
in cases of riot and fight between two fully pardoned 227 
parties it is wrong to commit both roe to be attached to evidence of 
parties for trial together upon joint approvers . ‘id sae Dae 
charge 155 evidence of accomplices 227 
person charged “outside Presidency- when pardon may be tendered, 9. 
towns tg be eo European British 338. 
subject to committed to High Sessions J udge not competent under 
Court, S. 155 § 338 before trialto instruct a Ma- 
sittings of the Court of the Recorder arate to tender a pardon 228 
of Rangoon 155 when pardon may be tendered to a pris- 
High Coart only can quash a commit- oner who has pleaded guilty ». 228 
ment once made by a competent commitment of person to whom pardon 
Court and ony on & point of os has been tendered, 8. 339 oe 228 
8. 215 time when pardon may be withdrawn,.. 228 
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where approver tried for not conform- 
ing with conditions of pardon he 
should be tried after his accomplices 
are found guilty 

want of sanction required under 8. 339 
is a fatal defect 

when and when not the deposition of 
an approver can be used in evidence 
against him 

right of aondeed to be defended by a 
pleader, 8. 340 ae see 

fee for mukhtarnamah 

rulings of Madras High Court with re- 
ference to BOOORLER? varie, and at- 
torneys-at-law .. 

procedure where accused does not 
understand proceedings, S. 341 ; 

ahs of Court to examine accused, 

no oath to be administered to accused, 
8. 342 4 


examination of accused aa 
Court to not competent under S. 342 
to cross-examine accused .. 230, 
as to examining one of two ‘accused in 
the absence of his fellow-prisoner .. 
no influence to be used to an accused 
to induce disclosures, 8. 343 saa 
when Court may postpone proceedings, 


when Court may remand accused, S. 344 
as to reasonable cause for remand, 


8. ¢ 

length of time of remand, S. 344 

when omission of Magistrate to require 
accused to producc his witnesses does 
not amount to an error or defect call- 
ing for interference 

it is not an irregularity to adjourn the 
trial for purposes allowing accused 

to secure the attendance of his 
witnesses eee 

orders of remand in Madras 

admitting accused on bail ... 

remand to custody of Police 

remand cannot be granted in the ab- 
sence of prisoner : 

meaning of remand bs 

compounding offences, S. 345 

compoundable offences, S. 345 

as to married woman compounding 
otfence without consent of husband... 

as to compounding of offences in Pun- 

jab by minors . 

seocedure of Provincial Magistrate in 

cases which he cannot dispose of, 


where case partly heard by one officer 
is transferred to another for trial the 
Jatter should hear all evidence in the 
case before deciding it... 

Divisional Magistrate could not refer 
to another Magistrate a case referred 
to him by a Subordinate Magistrate 
but must deal with it himself 

procedure when after commencement 
of inquiry or trial eee finds 
case should be committed, S. 347... 

a Magistrate may stop further ‘proceed- 
ings and pont for trial after charge 
has been drawn 

a Magistrate to whom a case is referred 
for enhancement of 1 de glo may 
order the committal of the case for 
trial by the Sessions Court sie 
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229 


229 
230 


230 
230 


231 
231 
232 
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232, 233 


233 
233 
233 


234 
234 


235 
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trial of persons previously convicted of 
offences against coinage, stamp law 
or property, 8. 348 

previous conviction must be mentioned 
in charge 

procedure when Magistrate cannot ass 
sentence sufficiently severe, S 

not competent for Magistrate to Sion 
case referred to return case to refer- 
ring Magistrate on ground that latter 
has power to pass adequate neutence 

in case submitted to District Magi 
trate under 8S. 349, accused entit od 
to be present at passing of sentence 
and to be heard in his defence a4 

conviction or commitment on evidence 
partly recorded by one Magistrate 
and partly by another, S. 350 

ordinarily when case which has been 
Parl heard by one officer is trans- 
erred to another for trial, latter 
should hear all the evidence in the 
case before deciding it... 

ee of offenders attending Court, 


Courts to be open to public, 8. 352 2 
mode of taking and recording evidence 
in, as to power of Local Government 
to make rules respecting record of 
cases tried by certain village headmen 
and as to disposal of record 
evidence to be taken in presence of ac: 
cused or his pleader, 8. 353 
as to examination of a purdah lady in 
presence of accus 
manner of recording evidence outside 
Presidency-towns, S. 354 .. Si 
witnesses not to be kept waitin 
particulars to be recorded for the iden- 
tification of witnesses 
for the identification of 
prisoners 7 
where the meaning of depo- 
s tion is doubtful 
record in summons-cases and in trials 
of certain offences b at and 2nd 
Class Magistrates, 5S. ¢ , 
Magistrate to make jemoranduln of 
substance of evidence of each witness, 
S. 355 
memorandum to be written and signed 
by Magistrate, S. 
record in other cases outside Presi- 
dency-towns, 8. 
wench cvavence is given in English, 


memorandum when evidence not taken 
down by the Magistrate or Judge 
himself, S. 356 
omission to record evidence in man- 
ner prescribed by 8. 356, isso mate- 
rial an error that proceedings may be 
quashed 
language of record of evidence, 8 . 857 .. 
in the Settlemeuts of 
Port Blair and the 
Nicobars uae 
in Sessions acs 
at Aden “a 
in Burma 
in Punjab 
the languagein which a plea i is convey- 
ed to the Court by the interpreter is 
the language in which it shall be 
recorded rr si 
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INQUIRIES AND TRIALS (Concluded)-— INTEREST— 
option to Maeitraes in taking down of Judge in case beforetrial, 8.555 ... 868 
of evidence in cases under 8. 244 INTERLOCUTORY ORDERS— 
mode of recording evidence under revision of 298 
S. 356 and S. 357 244 INTERNATIONAL LAW— 
procedure in regard to such evidence general rule asto jurisdiction over 
when completed, S. 244 offence under ... 20, 121 
mes retation of evidence: ‘to accused general rule of, as to place of trial 121 
is pleader, 8. 361 see .» 245 INTERPRETATION — 
8. ‘361 refers to oral evidence 245 of evidence to witnesses, S. 360 .. 244 
record of evidence in Presidency Magis- ied accused, 8, 361 woe 245 
trates’ Court, S. 362 245 leader of accused, 
remarks respecting demeanour of wit- * a Bat we §=245 
ness, 8. 363 245 of documents, 5. 36 ww. §=245 
examination of accused how recorded, INTURPRETATION OLAUS®, 8.4 .. 38 
rae 246 INTERPRETER— 
examination of accused _... 246 taking confession through . 106 
mode of taking and recording evidence when services of, should be required .. 244 
in nothing which necessitates Muagis- bound to interpret a S. 543... 360 
trate taking down statement of ac- oath to be taken b ... 360 
cused in his own hand 247 INTERROGATORIES— 
the memorandum must be in the hand- examination of witness by commission 
writing of the presiding officer 247 on, S. 505 . 63835 
language of statement of accused ... 247 to be relevant, 8. 505 335 
as to accused person who refuses to sign INTERVENOR— 
statement made at his trial in answer in case of dispute as to immoveable 
to question put by Court .. 248 property 
conviction based solely on confession INVESTIGATION— 
of fellow-prisoner 248 into offences— 
record of puuenee in High Court, definition of, 8. 4 (6) 3 
S. 365 ~ 248 information to Policein  . w= BH 
INSANE— into cognizable case by Police, 8.154... 95 
procedure in case of acoused being, 311, non-cognizable cases, 8. 155 ie 
312—316 referring informant of non- cognizable 
INSANITY— offence to Magistrate, 8S. 155 : 
of accused, procedure in case of 311—316 into cognizable offence, procedure, 
test of .. dll S. 97 
at time of committing offence, 8. 469 ... 313 preliminary, by Magistrate where cog- 
INSOLVENT— nizable offence is suspected, 8.156... 97 
as to liability of, who has obtained pro- into offences committed in course of 
tection order, to arrest for arrears of journey 
maintenance ee reer: report to Magistrate where cognizable 
INSPECTION— offence suspected, S. 157.. ; 
of weights and measures by Police, local, where cognizable offence suspect- 
15: . 95 ed, 8. 157 
in Presidency-towns 95 on spot when dispensed with in cogni- 
of deposition of witness taken on com- zable cases, S. 157 i 
mission, 5. 336 submission of reports in Burma 
of records of subordinate Courts, report to Ma istrate 
pores of High Court to make rules where cognizable of- 
367, 368 fence is suspected, 8S. 
INSPECTOR: -GENERAL OF POLICE— 1 ue 
powers of 99 attendance of witnesses on, S.160__.., 
of Assistant 99 powers of Police to require attendance 
of D wae Sigs OOD of witnesses on, S. 1 
INSPECTOR GENERAL OF PRISONS— examination of witnesses by Police on, 
visitation of lunatic prisoners by, S. 161 100 
S. 472 xe ee we Bld answers to questions by ‘Police on, 
report of, as to state of mind of lunatic 8. 161 100 
prisoners, S. 472 315 statements to Police to be reduced into 
certificate of, as to capacity of lunatic writing, 8. 161 100 
prisoners to make defence, 8. 473... 315 evidence of st>tements made to Police, 
receivable as evidence, 5. 473 ... 316 101 
discharge of lunatic on certificate of, inducement to make confession during, 
S. 474 316 not to be offered, S. 163... 103 
power of Local Government to relieve, statements to Police, S. 163... 103 
of certain functions, 8S. 475B 316 confession to Magistrate on 103 
INSTRUMENTS — Police on 103 
for counterfeiting coin, search for, confession to Magistrate, ‘record of, 

8. 98 es a : S. 164 104 
forgery, search for, 8. 98 52, 53 rules as to, 
INSULT— S. 164 104 

under S. 504 of Penal Code triable sum- signature of, 
marily, 8. 104 

with intent to provoke breach of peace memorandum to be attached to, con- 
is compoundable, 8. 345 . 284 fession to Magistrate, 8. 164 oo. 104 
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7 INVESTIGATION (Coneluded)— oe 


INVESTIGATION (Continued)— 
into offences (concluded)— 


into offences (continued)— 


power “ ee to record state- District Magistrate, inquest by, 8.174. 115 
ment, head of village, report of anguent by, 
eee in eee confession to be re- S. 174 we 115 
corded during .. . 106 into unnatural death, Ss. 174, we «115 
refusal to sign confession during .. 106 machinery, death caused by, S.174 ... 115 
rules as to recording statements and report of Police, 8. 174 115 
confessions made to Magistrate 107, 108 by Police into suspicious death, Ss. 174 115 
search by Police for document, 8.165 .. 109 into suspicious death, S. 174 115 


order authorizing subordinate Police- 


oflicer to make search, S. 165 .. 109 
rules as to search by Police 109 
search-warrants, rules as to issue of, 

8. 166 110 
procedure when i in 24 hours officer can- 

not complete, S. 167 110 
Police-diary, forwarding copies of en- 

tries in, to Magistrates, S. 167 110 


forwarding accused to Magistrate on, 110—112 
detention of accused on 111 
reper of, by subordinate officer, 

S.1 


release of accused after, on giving 
security, S. 169 
sige of accused on execution of bond, 


169 . J 
release of accused after, 8. 169 1i1 
commitment of accused, by Magistrate 

upon, S. 170 112 
porearing accused, to Magistrate, a5 
) ¢ 
tei for appearance of accused, be- 
fore Magistrate, S. 170 .. 112 
appearance before Magistrate, day of 
on, S. 170 112 
bail for 2 appearance before “Magistrate 
cn, S 112 
bond for appearance of complainant 
and witnesses before Magistrate, 
S. 170 112 
forwarding weapon to Magistrate on, 
S. 170 112 
forwarding accused to Magistrate after, 
8. 170 112 
complainant not to be required to ac- 
company Police on, 8. 17] 113 
compiainant not to ‘be subject to re- 
straint in S. 171 113 
refusalof complainant, to attend before 
Magistrate, procedure, S. 171 we do 
forwarding recusant complainant or 
witness In custody to, 8S, 171 . 118 


Police-diary of proceedings in, S. 172.. 113 
contradicting witnesses by, 
S. 172 113 
not to be used as evidence, 
S. 172 113 
refreshing memory by, 
S. 172 113 
use of statements of wit- 


nesses recorded in 100, 114 
cour Epowenes ,to send for Police-diary, 


113 
contradicting Police-ofticers by Police- 
diary, 8 113 
accused or agents not entitled to see 
Police-diary, S. 172 -- 113 
diary of proceedings in, S. 172 -- 113 
statements of witnesses record- 
edin .. 100), 104 
as to statements made to Police 
while making __... .. 114 
as to form of report of, in Burma _....._ 114 
into death by accident, 8. 174 we = 115 
animal, death caused by, S. 174 .. 15 


suicide, by Police into case of. 8.174... 115 
Secon examination of body by, 


we 115 
inquest by Magistrate, S. 174 we 115 
in town of Madras 115, 116 
Magistrates empowered to hold in- 
quests, S. 174 . 115 
medical officers, examination of body 
by, S. 174 115 
Subdivisional Magistrate, inquest by, 
S. 174 115 
Fort St. George ‘in suspicious deaths 
in the Presi ency of, S. 174 .. 115 
Bengal, rules as to post- mortem exami- 
nation in 116 
Bombay, rules as to post-mortem exami- 
nation in 116 
post mortem examinations, rules as to, 
in Bengal 116 


Punjab, post- -mortem examinations in 116 
exhumation, power of Magistrate to 
order, on 116 
summons to witnesses on, 
S.175 
inquiry by Ee rate into cause of 
eath, S. 176 117 
disinterment of corpse, by Magistrate 
on, 8. 176 117 
who may ‘order, before issue of 
process on complaint, S. 202... 145 
of complaints, as to the indiscriminate 


use of the Police for the ... .. 146 
release of lunatic pending, S. 466 . 312 
custody of lunatic pending, S. 466 ... 312 

IRREGULAR PROCEEDINGS— 
general provisions as to... 349, 357 
consent by accused to es . 297 


IRREGULARITIES— 


consent to or waiver of, by accused ... 297 

power of High Conrt to set aside con- 
viction where trial improperly ori- 
ginated has properly resulted in con- 
viction 349 

which do not vitiate proceedings, 8.529 349 

which vitiate proceedings, S. 5380 349, 350 

sentence or order not to be set aside 
because proceedings took place in 
wrong Sessions Division, District or 
Subdivision, 8. 531 

when irregular commitments may be 
validated, S. 532 

as to quashing a commitment by High 
Court on ground of jurisdiction 

power of Court to take evidence as to 
confession or statement of accused, 


ag 


omission to ask person if he is an Euro- 
pean British subject shall not affect 
validity of any proceeding, S. 534 ... 
S35. omission to prepare charge, 


trial by jury of offence triable by asses- 
more O08 invalid on that ground only, 


when trial with ‘pesesgors of offence 
-triable by jury invalid, 8. 536 


T ga 8 
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Page. 


IRREGULARITIES (Concluded)— 
finding or sentence when reversible by 
reason of omission in charge or other 
proceeding, S. 
as to what constitutes a failure of 


justice 
as to reversing of finding ‘or sentenca 
in Burma ... 
in Sonthal Pergunnahs 


in proceedings, cases 354, 355, 356, 357, 

distress not illegal nor distrainer a 
trespass for defect or want of form in 
proceedings, S. 538 

want of sanction of High Court to pro- 
secute approver for perjury is not a 


mere 
calling for records of inferior Courts in 
case of, S. 435 285, 
by reason of proceedings had in wrong 
place, effect of, S. 531 
at trial 
JAIL— 


officer in charge of, in Mofussil, powers of 
authority of 
doubting legality of 
warrant to refer to 
Local Government 
appeal how presented from, 8. 420. 
duty of officer in charge of, when pris- 
oner appeuls 
procedure of officer in charge of, on 
appeal being made to High Court . 
as to countersigning of petitions of ap- 
peal from 
duties of visitors of, as to lunatic pris- 
oners, 8. 472 


notifications as to” 358, 


removal of accused or convicted per- 
sons from Civil to Criminal, S. 514A 

power of oner to. b Magistrate to 
order prisoner to e eee from, 
for examination, an 


J AILOR— 
wien s warrant to be Oe Be we 
5 ; 
JOINDER— 
of charges 166, 


354 
369 


228 
288 
350 
369 


208 
258 


258 
276 
276 
277 
277 


315 
359 


359 


258 
175 


against co-offenders 158, 174, 175 


JOINT CHARGE— 
members of opposing factions not to be 
tried for riot on a 
of perjury, prisoners not to be tried on 


JOINT SESSIONS JUDGE— 
appointment of, 8.9 
cannot exercise powers of reference and 
revision of Sessions Judge 9, 17, 284, 
sentences of, 8S. 31 se 
_cases triable by, S. 193 A 
applications for reference and revision 
cannot be referred to : 
may hear appeals, S. 409... 
appeal from conviction by, S. 410 
See SESSIONS JUDGE. 


JOINT TRIALS— 

evidence of confessions in . 

of members of opposing factions 

of persons charged with perjury 

when permissible, S. 239 

persons who may be tried i in, 'S. 239. 174, 

examination of co-prisoners against 

each other in ... 

of European British subjects and 
Native Indian sub- 
jects, S. 452 


153 
153 


8 


286 
17 
130 


130 
272 
273 


107 
153 
153 
174 
175 
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JOINT TRIALS (Concluded)— 


of European or American with one 
of another race, 8. 461 310 


trial of offences committed on, 8. 188 122 
during sara 
in 

pyence committed on continuous . 12 


Recor of Chief Court of Punjab 
ee in definition of Chief Justice, 
in Madras powers of Magistrate of let 
Class conferred on subordinate, in the 


JOURNEY— 


JUDG 


Presidency : 
what, competent to try an ' European 
British subject . 14 
suspension and removal of, 8. 26 . = 


should sign warrant of arrest in full 48 
ere necessary for prosecution of, a 
duty of, in charging j jury, S. 298 209, 210 
procedure when Sessions, disagrees 
with verdict, 8. 307 
confirmation of sentence of death or 
new sentence to be signed by two 
Judges, 8. 377 . 
procedure in case J udges differ in opi- 
nion, 8.378 _.. 
power of, of High Court sitting alone 
on appellate side to hear and dispose 
of criminal cases 
where two Judges sitting in ‘H igh Court 
on appeal differs, opinion of senior, to 
prevail 
procedure of Sessions, on “appeal to 
High Court _... 
power of Sessions, to quash conv iction 279 
procedure where Judges of Court of 
Appeal are equally divided, 8. 429 ... 283 
of Co urt of Sessions, in case ‘of Euro- 
ean British subjects, procedure when 
is power inadequate, S. 449 sie 
in cases of Euro- 
pean British sub- 
jects procedure 
of, when not a 
European him- 
self, S. 450 ... 9303 
who has directed 
trial of person 
for giving false 
evidence before 
himself cannot 
try case himself 319 
not to try certain offences committed 
before himself, 8S. 487 
without permission not to try case 
himself in which he is personally 
interested, S. 555 
as Municipal Commissioner not dis- 
qualified from trying case, 8. 
of High Court, ex-officio Justices of the 
Peace, 8S. 25 we 
Court before which triable, $8197 ... 140 


in the alternative .. 172, 249, 250 
language of, in summary trials, 8. "265 191 
in appealable cases in summary trials 

to contain what 3 
after delivery of opinion of assessors, 


mode of delivering, S. 366 .. 248 

writing of, should precede ‘passing of 
sentence or ae of uiecharee or 
acquittal & 


JUDGMENT 
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JUDGMENT— 
procedure of Magistrate on conviction 
of person se ving in Mili- 
tary Department in Bom- 


bay ps - 

when Military Officer or 
soldier sentenced b 
Criminal Court, Punja 

in Bengal when person 
serving in Miailitary 
Department of Govern- 

mentof India convicted 

language of, 8. 367 dee si 

contents of, S. 367 

to be signed and dated by presiding 
officer in open Court at time of pro- 
nouncing it, 8. 367 ie 

what to specify, S. 367 ae -_ 

in alternative, S. 367 249, 

of acquittal what to state and direct, 
S. 367 : 

in trials by jury, '§. 367 

in a Sessions trial a sentence or acquit- 
tal illegal if passed before writing of 

Sessions Judge should record findings 
whether of conviction or acquittal on 
all charges ; 

in case of culpable homicide not 
amounting to murder 

charge to jury need not be written 
before being delivered. 

Subordinate Judge should ‘submit to 
District Magistrate calendar of every 
case in which conviction takes place 
within 24 hours from sentence passed 

a separate sentence should be passed 
on each charge or berale ws the eharge 

of sentence of death, S 

of transpor en 8. 368 . 

rule in Punjab as to the descriptive roll 
of a person sentenced to transport 
ation for life... 

Court other than High Court not to 
alter, S. 369 se 

of Presidency Magistrate, S. 370 

in cases not appealable to High Court 
Presidency Magistrate should state 
his reasons for convicting prisoner in 

to be explained and copy given to ac- 
cused, S.371 

in case of person sentenced to death 
Sessions Judge to inform him of period 
ae which he can appeal from, S. 


time within wh icha 
of death must be 
as to remission of fees on cer ‘tain docu- 


appes eal fr om sentence 


ments 252, 


rules in Punjab, North- West Provinces, 
and Madras respecting prisoners sen- 
tenced to death and their appeals ... 

when to be translated, S. 372 

Court of Sessions to send copy of find- 
ing and sentence to District Magis- 
trate, S. 373 

in Madras finding and sentence to be 
communicated to Superintendent of 
Police 

order appealed against, He accompany 


petition of appeal, S. 
a) ae Appellate Courts, 


of Sessions Ju how and for what 


of acquittal on ground of lunacy, S. 470 
ge 
obtainable py District 


urposes 
agistrate. 


249 


249 


249 


o 8 


250 
251 
251 
251 
251 
251 
252 
252 


JUDICIAL COMMISSION ER— 
when, exempted in Burma from opera- 
tion of certain portions of Code _... 
to be deemed a High Court in British 
Burma when offender is an pieeoneen 
British subject, 8.188... 
of Baluchestan ... 
JUDICIAL *PROCEEDINGS— 


definition of, 8. 4 (d) 
under . 8 of the Reforma- 
Schools Act V of 
187 are ; 
proceedings under 8. 88 are not 
. 145 are 
giving false evidence in a, stage of 
whether reports on inquest, are 
power of Courts as to offence brought 
to their notice, 8.477... 
proceedings in which it has to be deter- 
mined whether accused should be 
admitted to bail are des 


JULKUR— 
is not tangible immoveable property ... 


JURISDICTION— 

of High Court in case of contempt ... 

of a Magtrato of a district in Regula- 
tion Districts of Bombay Presidency 
as to local limits of 

of Subordinate Magistrates, local limits 
of, S. 12 

of ‘si cney Magistrates, local limits 
0 

Collector not subject to revisional, of 
High Court 

Magistrate is not entitled to split up 
an offence for pur eae s oS him- 
self , 177, 188, 

of Magistrate passing Gontenee in @ 
pendin case after having been ap- 
pointed to another district 


122 


4 
v4, 49 
. Ol 


97 
118 


18, 319 


331 
86 
7 


12 
12 


238 


pursuit of offenders into other, S. 58 31, 34 


disposal of ee found in search be- 
yond, 8. 

of Magistrate to require security for 
keeping the peace 

public nuisances of Criminal Courts 


s] 


as to 74 
Civil Courts 74 
of Civil Court when order made abso- 
lute under S. 137 respecting nuis- 
ances 76 
of Magistrate in ‘urgent cases of nuis- 
ance 81 
as Bae of Bench of Magistrates under 
in case of offence 118, 142 
trials and i inquiries 118, 142 
as to local limits where act done and 
consequence ensues, S. 179 ave - 219 
local limits of, in offences of Thuggee, 
Dacoity, &e., S.1 
in case of property stolen in foreign 
territory 120, 121 
rule of international law as to, of 
Court over foreigners in respect of 
offences committed in aforeign State 121 
in respect of offences committed in 
Native State 121 
where offence is not in one district only, 
S. 182 121 
consists of several acts, S192... 121 
scene of offence is uncertain, 
S. 182 121 
not in one ‘district only, 8. 182... 121 
offence is continuing, 8S. 182 12 
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in case of escape from custody 121, 122 
criminal misappropriation or 


JURISDICTION (Coneludert)— 


breach of trust 121, 122 
theft ... 121, 221 
offence committed on jour- 

ney or voyage, 8.188 ..,. 122 


offence against Railway 
Telegraph, Post-office and 
Arms Act, S. 184 eb. whee 
High Court in caso of ‘doubt to deter- 
mine as to what Court to send of- 
fender arrested for offence com- 
mitted out side, 8.185. .. 12 
issue of warrant or summons in respect 
of offences committed Peyone local, 
S. 186 122 
power of Magistrates to issue process 
for offence committed outside 
local, S. 186 .. Sa 122, 123 
Magistrate issuing process under 
S. 186 need not be at the time of 
issuing it within the local limits of 
his ae “ae oa 128 
under Extradition Act to issuc war- 
raut tor person accused of having 
committed offence out of British 
India 125, 126 
of Magistrate ceases 80 long as the 
trauster to Deputy Magistrate exists 129 
as to granting, revoking, &c., sanction 


to prosecute, S. 195 3 er eo | 
Magistrate not having to return com- 

plaint, S. 201 .. . 145 
issuc of process for appear ance before 

Magistrate having, 8. 204 . 147 
quashing of commitment made with- 

out 148 


of British Indian Court in. ‘respect of 
offences committed by British sub- 
jects out of British India, 8. 188 164, 165 
excercise of, over minor offence in 
charge, S. 238 .. 173 
District M: neistrate has no, to revive a, 
charge which Deputy Magistrate has 
allowed to be withdrawn J79 
procedure where it appears Magistr ate 
has not, S. 346 236 
splitting of offences for pttrposes of giv- 
ing . 21,171, 177, 188, 236 
no acquittal unless the Court has 269 
of Criminal Courts in Andaman and 
Nicobar Islands ... 289 
order made without, cannot be made 
good .. 2380, 349, 350 
proceedings without, being void not 
necessary to upset acquittal before 
order for new trial 293, 349, 350 
plea to, in case of Kuropean British 
subject how made out 299 
in case of Kuropean British subjects, 
inquiry as to 305, 307 
of High Court in respect of Europeans 
unlawfully detained, S. 456 307 
under Acts conferred on Magistr ates 
or Courts of Sessions in respect of 
European British subjects, 8.459... 309 
in case of application for maintenance 325 
High Court cannot issue mandamus 
where Magistrate has not declined 347 
proccouss tried without, void. 293, 349, 350 


J URORS— 
summons to, 8. 390 49 
warrant not to be issued in ‘lieu of sum- 
mons to, S. 9)... dos = 49 
summons to, how served...  @ 
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JURORS (Continued)— 


not summoned when eligible, 8. 276 ... 196 
ty Pee idency: -towns trials by special, 


to be chosen by lot, S. 276. ... 197 
rules for payment of, in Punjab .. 197 
effect of irregularity in choosing . 167 
selection of, in Punjab .. 198 
names of, to be called, S. ° 277 .. 191 
grounds of objection to, S. 278 199 


objected to, supply of place of, S. 979... 199 
objections to, to be decided by Court, 


S. 279 
SBcaicus to for cause, S, 277 .. 199 
High Court, S. 277 ... 199 
without cause, S. 277 .. 199 


decision of Court on objection to be 
final, S. 279... ae ae 
disqualification of .. 199 
right of challenge of, in Sessions Court 199 
in High Court ... 199 
appointment of foreman after choosing 
of, S. 28 ae 


swearing of, S. 281 ie . 200 
under Oaths Acts, S. 281 . 200 
effect of absence of, S. 282 ... 200 


effect of inability of” to understand 
proceedings ae se 
appointment of new ae on account of 


absence, &c., of, S. 282 ... .. 620 
discharge ‘of, S. 283 me .. 200 
attendance of a ~. 200 
view by, 8. 293... .. 208 


duty of, to inform Judge if they are 

per sonally acquainted with relevant 
fact, S. 294 208 

examination of when per ‘sonally ac: 
quainted with relevant fact, S. 204... 208 
to attend at adjourned sittings, S S. 295 208 
locking up of, S. 296 wa 209 
rule in Bombay ... 200 

for High Courts, exemption of Govern- 
ment officers from serving as, 8. 313... 220 

Clerk of Crown to preparelists 0 of, 


§.313 .. ; ps 
how selected ” .. 220 
lists of oor «220 
rules as to lists of see Lah eee 
summoning of, 8. 315 Jee ee 


supplementary summons to,8.315 221 
exemption of certain railway scr- 
vants from serving as 220, 221, 222 
who exempted from oenne as jurors 
N.-W. P. 220, 221 


in Oudh ae | 
in Maras Presi- 
dency oe gee 
publication of lists of, preliminary and 
revised, S. 314 Peels | 
number of, to be summoned in Presi- 
dency- towns, S. 315 221 


in Presidency-towns ordinar ily not to 
be summoned more than once in six 
months, S. 315.. 221 
summoning of, ‘outside Presidency- 
towns, 8. 316... , 
military, § S. 317 ... 221 
failure of, to attend, penalty for, S. 318 202 


Jurors for Court of Sessions. 


who are jiable to serve as jurors 

or assessors, 8. 319 . 
who are excm pted from serving as 
jurors or assessors, 


§. 320 ... 222, 224 
N.-W. Provinces ... 222 
Oudh ... | 2 

6) 
al 
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JURORS (Concluded)— JURY (Continued)— 


Jurors for Court of Sessions (concluded )— new trial or appotnaen of new, 8. 282 200 
who are exempted from serving as appointment of foreman of, 8. 280 ... 200 
jurors or assessors, new, 8. 282... 200 
in Mofussil in Mad- discharge of, in case of sickness of 
ras Presidency ... 222 prisoner, 8 200 
list of jurors and assessors by if any evidence against accused, case 
whom prepared and what to to beleftto ... 206 
contain, 8. 321 223 view by, S. 293... ys we 208 
rulesin Bombay as to list of jurors 223 procedure on, 8. 293 w. «208 
publication of list of, S. 322 .. 223 recording heads of ehatee tt to 209 
objection to list of, S. 323 223 charge to 8. 297 .. 209 
revision of list of, 8. 324 | 223 for acquittal ... 209 
annual revision of list of, 8.325... 224 questions to be left to 209, 213 
District Magistrate to summon misdirection to, whatis . 211, 212 
jurors and assessors, 8. 326 224 effect of Qu, 212, 278, 354 
names of, to be summoned to be interference by High ae with ver- 
drawn by lot in open Court, dict of re 
S. 326... ne ae on ground of misdirection 
irregular to delegate duty of elect- to... 212, 278, 354 
ing assessors to Magistrate 224 verdict of, according to direstion of 
power of Court of Sessions to Judge, S, 299 
summon other set of jurors or duty of, S. 299 213 
assessors, S. 327 : 2 to be guided as to law by J udge 213 
form and service of summons to, proof of previous conviction to be de- 
; zs 2 termined b 213 
when Government or Railway no person to communicate with, 8. 300 
servant may be excused from 213 
acting as, or assessor, S. 320 ... 224 retirement Of, to consider verdict, 8. 300 
Court may excuse attendance of 213 
juror at any particular Sessions delivery of verdict by, S. 301 214 
for reasonable cause, 8.330 ... 224 foreman to inform udge what is ver- 
a of j sures and assessors attend- dict or verdict of majority, 8. 301 214 
as verdict of, if unanimous to ereceived 214 
penalty for non-attendance of, or’ when not unanimous Judge not eee 
assessor, S. 332 to summon new 214 
if'juror or assessor has been fined and may return verdict in any form 214 

gives good ground for non-attendance procedure when not agreed, 5. oo . 214 

Judge should reconsider order sue. S2E0 as to what Judge may question, S . 303 214 
right of challenge of jurors in High questions to, and answers of, to be re- 

Court, 8. 377 65 corded, S. 303 . . 214 
summoning or empanelling in case of Judge when justified in questioning .. 214 

Europeans or Americans, 8S. 462 310 verdict of, if wrong by mistake or acci- 
effect of omission to revise list of, 8. 537 354 dent may be amended, S. ¢ 215 

ms whether verdict of majority is to be 
appointment of to try reasonableness of accepted in High Court, 8. 305 215 

order for removal of nuisance, 8.135 54 discharge of, in High Court, 305 215 
in nuisancecases, appointment of, 8.138 77 reference to High Court where Sessions 

constitution of ee NE Judge disagrees with verdict of,S. 307 216 
number of, 8.138 ... 77 submission of verdict of, to High Court 

when to rue ver- 216, 218 

dict, S 77 cases as to 216, 218 
sfonde on failure entry that re-trial is unnecessary on 
to appoint, S.141.. 79 discharge of, operates as acquittal, 

omission of, to return 308 218 
verdict, S.141 ... 79 re-trial of accused after discharge of, 

Sessions trial to be by, or with asses- as Se eos .. 218 
sors, 192 accused when to be detained in custody 
trial by, of offences where someare tri- or Pal nding re-trial on discharge 

able with assessors and some by 192 by, S 308 218 
cases transferred to High Court to be by 192 exemptions from ‘serving on, in High 
Local Government may order certain Courts, 8. 313 . 220 

offences to be tried by Sessions Courts list of, discretion of Clerk of Crown as 

by, S. 192 to preparation of, 8. 313 . 220 
several offenders in succession may be no appeal or review from decision of 

tried by same, S. 272 .. 196 Clerk of Crown as to, 8S. 313 220 
in High Court must consist of nine, : in trials by, Court need not write judg- 

274 . . 196 ment, S. 367 249 
in Sessions Court, number of, 8.274 |. 196 heads of charge to to be recorded, 8. 367, 249 
notifications as to number of, in differ- need not be reduced to 

ent districts _... 196, 197 writing before deli- 
composition of, in trial of persons not very 7 e200 

Europeans or Americans RY Sessions to be recorded accu- 

Court, 8. 275 197 rately 250 
discharge of,” when juror ‘is absent, copy of heads of charge to to be given to 

see ' accused free of cost we 252 


JURY (Concluded)— 
appeal only in matter of law in case 
of trial by, 8. 418 
when Judge disagreeing with verdict of, 
and submitting case to High Court 
the latter may exercise powers of 


INDEX. 


appeal and go into facts . 275 
verdict of, not to be altered or reversed 

on appeal unless erroneous by reason 

of meaereon to, or misunderstand- 

ing of, 8. 278 
in trial of European British subject 

before High Courtand Sessions Court, 

S. 451 304 
for trials of Europeans, 8. 451 303, 304 
right of European British subject to 

we before District Magistrate, 

S. 4514 
transfer of case where Court is unable 

to constitute, for trial of European 

British subject, S. 451B , 805 
for trial of Europeans and Americans, 

8. 460 310 
when European or American is charg- 

ed rae ad with one of another race, 

310 
Sa andtaion of, in trial of European or 

American, 8) 416 310 
summoning and empanelling of, in 

trials of European British subjects, 

Europeans and Americans, 8. 462... 310 
finding of, in High Court or Sessions 

Court as to unsoundness of mind of 

accused, 8. 4 312 
trial by of, offences triable “with asses- 

sors, effect of, S 353 
trial with assessors of offence triable 

by, not invalid unless prsecuen taken, 

S. 536 ose OOo 
appeal in case of trial by, 5 . 537 ws dot 
effect of misdirection to, 8S. 637 211, 212, 

278, 354 
JURY LIST— 
discretion of Clerk of Crown as to pre- 

paration of, 8. 313 
publication of, Ss. 314, 322 .. _ 221, 223 
objections to, 8 323 a3 333 
revision of, S. 324 ds 223 
annual revision of, S. 325... 223 

JUSTICE — 
inquiries regarding offences ena 

administration of tie 317 to 324 
transfer of cases in interests of, 344 to 349 
what amounts to failure of, .. dot 

eee OF THE PEACE— 
inquire into and Erk vara wer’ against 
Buropean British subject, 299 
jurisdiction of Magistrates des are 

not, over European British subjects 

under local or special laws, 8. 459... 310 
for the Mofussil, S 14 
no Magistrate nie a Justice of the 

Peace and of the Ist Class and an 

European British subject shall try a 

charge against a European British 

subject .. 14 
District Magistrates are ex-officio 14 
for Presidency-towns, 8S. 23 14 

as to present, 8. 25 15 

cee officio, 8. 24 rae |) 

nsion and removal of, "8. 27 acer AD 
JUVE. ILE OFFENDERS— 
confinement of, in reformatories, 8. 

399 oe re 9) 

who are, under the Whipping Act 263 
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KAZANCHI— 
not a Pecan within acest or 


KNOWLEDGE— 
cognise oe of oe by Magistrate on 


sown. S : ae 127 
transfer o seas en up agistrate 
on his own, 8. 191 y ww» 127 
KNOWLEDGE. OR SUSPICION— 
cognizance of offences on, 8. 191 127 
what amounts to 128 
LABOURER— 
power of employer where, deserts in 
provinces where Inland Emigration 
Act I of 1882 is in force .. ww. «= 2 
LAND 
digge utes as to, 8. 145 oe ae §=©6B4 
LANDHOLDER— 
information to be given by, 8S. 45 25, 26 


agent of, to pepo certain matters ee 


Police, §. 45 
who is 
erecuton of warrant addressed to, 


neglect of, to “execute warrant of 

arrest issued to him 3 is 
LAND-MARKS— 

Police to prevent injury or removal of, 


LAND-OWNER— 


assistance by, to Police _... 24 
liability in case ef riot or unlawful 
assembly 24 
agent of, duty of, "to report to Police, 
S. 45 , 20 
duty of, to report to Police, 8. 45 25, 26 
LANGUAGE— 
to be used in warrant of arrest wo. «= 49 
in which confession to be recorded ... 106 
of charge, S. 221 .. 159 
of record and judgment in summary- 
trials, S. 265 191 
ap ointment of new jury where juror 
oes not understand, S. 282 ; 
in which advocate to address Court ... 229 
in which statements of accused are to 
be taken down 231 
of record in particular district may be 
fixed by Local Govern: 
ment, 8.357... 
of evidence, S. 357 
of evidence in Settlements of 
Port Blair and N soohare 243 
in Aden 243 
in Burma 243 
in Punjab 243 
in which a plea is to be recorded 244 
of warrants of im moneeee 238 
of judgment, S. 219 
power of Local Govenment to deter- 
mine the, of Courts, S. 556 
when advocate or pleader may address 
Court in English 369, 370 
what j is matter of, 8.418... 274 
ES A severity of sentence is a matter on 


err hat or improper reason for dis- 
believing relevant evidence is matter 
of 

omission to consider relevant evidence 
is a matter of . 

power of Judge i in ‘original jarisdiction 
of High eae to refer ane sl 
S. 4 
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LAWFUL AUTHORITY— 
of public servants, sanction to PERS: 
cute for contempt of, S. 195 
LETTERS-— 
in Postal or Telegra oP bs Department, 
production of, Ss. 50, 51 
procedure as to, S. 61 
in custody of Postal Department who 
may require production of, S. 95 61 
in Postal Department, detention of, 


ending orders, S. 95 
LETTERS PATENT— 


saving of, S. 194.. 132 
opinion of Senior ‘Judge to ‘prevail in 

High Court under 8. "36 of ae eho 

S. 25 207 

es 270 

28 270 

29 347 

_ 36 270 

LEVY— 


of costs in case of dispute as to im- 
moveable property, S. 148 agi 
of fines sa . 94 
of penalty on bond 338, 340 
LIBELLOUS MATTER-- 
destruction of, by order of Court, 8. 521 342 
LICENSE— 
to convict to be at eaaree mau Act V 
of 1871 eae 26F 
LIFE— 
temporary order POSH InE acts dan- 
gerous to, 8. 1 : Sus 


LIMITATION— 
as to sanction to prosecute, 8.195 133, 139 
in respect of appeals 252, 269, 273 
LISTS— 
of jurors in High Courts... w. 220 
preparation of, 8. 313 .. 220 
to be prepar ed by Clerk of 
Crown, 8. 313. 220 
and assessors in Sessions 


Courts, annual revision of, 
8.325. 


224 
or assessors attending each 
Sessions to be kept, 8. 331. 224, 225 
and noted i in revised list, S.331 225 
effect of omission to revised, S. 537... 354 
LISTS OF WITNESSES— 
discretion of Magistrate to receive 


further, S. 211 154 
examination of persons named in ac- 
cused’s at 
for defence to be given, S, 211 .. 154 
LITHOGRAPAY— 


included in term “ writing,” S. 4 (é) ... 4 
LIVE-STOCK— 
in respect of which offence committed, 
disposal of, 8. 517 ” 
LOCAL XTENT— 
of Code, S. 1 me ‘is 1 
LOCAL GOVERNMENT— 
power of,in Burma to exempt the Judi- 
clal Commissioner, Recor ee or the 
Special Court from operation of 
certain portions of Code is 
definition of ae 
includes Chief Commissioner 
power of, to alter divisions and dis- 
tricts, S. 7 oes fea spe 
meaning of 
power of, to divide districts into sub- 
divisions, 8.8 : 
powers of, under 8.8 
establishment of Court of Sessions by, 


eo CO Moe PP 
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LOCAL GOVERNMENT (Continued) ~ 


appointment of Judges for Court of 
Sessions, S. 
may pappelnk Subordinate Magistrates, 


no om of, under 8. 12 can legally 
have retr ospective effect .. 
power of, to put Magistrate. in charge 
of sub-division, 8. 13 
may delegate its ‘powers under 8. 13 to 
District Magistrate, S. 13 
may appoint Special Magistrates, S. 14 
power of, with respect to Benches of 
Magistrates, S.15 
power of, to frame rules for guidances 
of Benches, S.16 
appointment by, of Pr Prosideney, Magis 
trates, 8 
of Justices of the 
Peace, 8s. 22, 23 .. 
power of, to suspend or remove certain 
Judges and all Meet 
trates, S. 26... 
to suspend or remove any 
Justice of the Peace ap- 
ointed by it, S.27  .. 
may invest District Magistrate with 
power to try offences not punishable 
with death, S. 30 
may appoint Additional Magistrates i in 
districts of Punjab 
power of, to confer additional powers 
on Magistrates, S. 37 
to confer Magisterial pow ers 
on Police-otficers in Sal- 
ween and Arakan Hill Dis- 
tricts 
control of District Magistrates’ addi- 
tional powers by, S. 38... 
mode of conferring powers by, S. 39... 
may withdraw any powers conferred 
under this Code on any person by 
4 a any officer subordinate to it, 


may empower a Magistrate ‘of the 1st 
Class to: rderremoval 
of nuisances, S. 133... 
any Magistrate to pro- 
hibit repetition on 
continuance of public 
nuisances, S.143... 
Magistrate to issue order 
absolute at once mn 
urgent cases of nui- 
sance, S, 144 
powrr of, to order cases to be tried in 
different Sessions Divisions, S. 178 . 
ee of, to transfer cases under, S, 
73. 


may empower Magistrate of the Ist 
Class to issue summons or warrant 
for offence committed beyord local 
jurisdiction, S. 186 
power of, to direct copies of depositions 
and exhibits to be received 
in evidence, S. 189 S 
to empower. Magistrates to 
take coe eae of offen- 
ces, S 
may empower Magistrate to commit for 
trial, S. 206 
may empower certain Magistrates totry 
summarily, S. 260 
power of, to empower certain Benches 
a pagistrates to try PUMA 


CH © © © 


-_ 


22 


oy 


22 


23 


71 


118 


119 


122 


126 


127 
148 
186 
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LOCAL GOVERNMENT (Concluded)— 
may authorise Bench ef Magistrates to 
Soiaee clerk to prepare record, &c., 


191 
may order particular class of offences 
to be tried by jury before Court of 
Sessions, S. 269 192 
may exempt from serving as juror, on 
may ‘d irect High Courts otherthan High 
Court at Fort William when to sit, 
. 335 225 
directions of, as to language of evi- 
dence, 8S. 357... . 243 
has power to suspend, remit or com- 
mute sentences, Ss. 401, 402 266, 267 
when, wet direct an appeal from an 
acquitta 8. 417 273 
may empower certain Magistrates to 
call for records of inferior Courts, 
S. 435 Aes ; .. 285 
power of, to relieve Inspector-General 
of certain functions, S. 475. 316 
to appoint Public Prosecutor, 
S. 492 328 
to authorise District Magis- 
trate to withdraw classes 
of cases, 8. 528 . 348 
to appoint place of impr ison- 
ment, 358 
to deter mine the language of 
Courts, S. 556. . 369 
when 1 exercisable, S. 557 370 
LOCAL INQUIRY 
in Seo as to immoveable property, 
LOCAL INVESTIGATION— 
when cognizable offence suspected, 
when dispensed with in case of cogni- 
zable cases, 8. 157 97,98 
where Magistrate distrusts truth of 
complaint, S. 202 143 
by Police or Subordinate “Magistrate 
as to truth of complaint, 8. 202. .... 143 
LOCAL JURISDICTION — 
arrest in, of offender for offence com- 
mitted outside, S. 186... 122, 123 
power of Magistrates to issue process 
for offence committed outside, 
s.1 $s des 122, 123 
LOCAL LAWS-- 
saving of, S.1.... 2 
LOCAL LIMITS— 
defined by repealed Acts, saving of, S. 2 2 
of jurisdiction of District Magistrates, 
S. 10 9 
of Subordinate Magis- 
trates, S. 12 bats 9 
service of summons outside, S. 73 42 
LOCKING UP 
of jury, 8. 296 209 
ae in High Courts, rule in Bombay bid 
LORD'S DAY ACT— 
te of . 357 
jurors to be chosen by, 8. 276 197 
TERY— 
prosecution for keeping 140 
sanction for... 140 
LOWER APPELLATE COURT— 
accused not required e be De to 
hear judgment of, S. 4 280 
contents of judgment of ... 280) 
provisions as to judgment of 280 


485 


; 


LOWER COURT— 
judgment or order of High Court to be 
certified to, S. 425 
to make its order conformable to that 
of zee Court on appeal, 8S, 425 ; 
LUNATIC— 
arrest of 
rae may compound offence on behalf 
Of, 
inquiry by Magistrate into state of 
alleged, S. 464 
examination by Civil Surgeon of person 
alleged to be, S. 464 
evidence of Civil Sur geon as to person 
alleged to be, S. 464° 
provisions as to wandering and danger- 
ous ... 
Deore in case of accused. being, S. 


Judge to post one and report case 
where accused before comipenorg of 
trial is found to be 

as to the test of insanity . 

who is Medical Officer in Bombay to 

examine 
Madras to 
examine 
inquiry by High Court or Sessions 
ourt as to lunacy of alleged, S. 465 
procedure in case of person committed 
before Sessions Court or High Court 
being, S. 465... 

release a engine investigation on 
trial, S 166 aie os 

as to custody of, S. 466 : 

release of, on pei 8.466 |. 

ve Act XXXVI of 1885 includes 
idiot 

as to removal to “England. of a crimi- 
nal, found to be such in India 

certificate as to capacity of, to make 
defence, S. 467 

resumption of uiry ‘or trial of 
accused consider ae capable of mak- 
ing defence, S. 467 

procedure on aed appear ing before 
Magistrate or Court, S. 468 

where accused, still unable 
to make defence, S. 468 

when accused appears to 
have been insane at time 
of Po aon offence, 


whether Magistrate competent to 
release on security in a non-bailable 
case 
judgment of acquittal of, on ground of 
lunacy, 8. 470 . 
questions pr opounded to J udges by 
House of Lords in Macnaghten’s case 
rule in Bengal as to 
person acquitted on ground of being, 
to be kept in safe custody, S. 471 
as to trial of deaf mntes 
prisoners to be visited by Inspector- 
General in jail or asylum, 8S. 472... 
visitors of prisoners, 8. 472 
procedure where, prisoner is reported 
capable of making his defence, 8. 473 
certificate of visitors of, as to capacity. 
of, to make defence, 8. 473 315, 
receivable in evidence, 8. 473 
procedure where confined, - declared 
fit to be discharged, 8. 474 
report of commission to Local Govern- 
ment as to removal of, S. 474 


Seek ak # 


311, 312 


311 
311 
all 
312 
312 
312 


312 
312 
312 
312 
312 
313 


313 


313 
313 
313 


313 


313 
313 


314 
315 


315 
315 


315 
315 


315 


316 
316 


316 
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LUNATIC (Continued)— MADRAS PRESIDENCY iConeindea) 


detention of, by orders wiles wer language in different Courts of 244 
ernment, S. 474 316 execution of sentence of deathin ... 256 
discharge of, 8. 474 316 MADRAS (TOWN OF)— 
to whom reports as to, to ‘be made to Commissioners of Police in, not affect- 
in Panjab 316 ed ie Code, 8.1 vee 5 
delivery of, to care of relative, 8.475... 316 Ss. 174, 175 and 176 of Code do not 
by whom ‘criminal, may be removed apply to Police i an; 8. 1 (6) ae 2 
from one province to another, 8.475A 316 inquests in a af 115, 116 
power of Local Government to relieve MAGISTRATE— 
Ins oe of sertate oe oe definition of officer axorsining bower 
of a, 
LUNATIO ASYLUM— Subordinate, 
confinement of lunatic ce penne in- ofist Class, 
vestigation or trial, 8 312 8.3 ce, ae 
detention of lanatic by orders of Local Subordinate, 
Government in, S. 474 316 of2ndClass, 
report of visitors of, as to state of mind 3 
of lunatic prion S. 472 315 of, of a Division of a Dis- 
transfer of lunatic to, ar order of trict, 8.3 3 
Local Government, S. 4 316 of, of the District, 8.3 3 
visitation of lunatic Broners by of Police, 8.3 3 
visitors of, 8. 472 315 proceedings of, under 8. 88 are not 
power of Governor-General in Council judicial proceedings 4 
to transfer lunatics from one province all existing subdivisions which are 
to another, S. 475A we 316 usually put under the charge of a, 
are deemed to have been made under 
MACHINERY— this Code 4 
Police to pope as es ca soused by; with reference to Buropean British 
8. 174 115 subjects sea 7 
MADRAS— meaning of, as used in 8. 6 7 
powers conferred by Governor of, on appointment of Subordinate,8.12 ... 9 
Magistrates of districts ... a: ee local limits of Subordinate, jurisdic- 
rules as to process-fees in . 39 tion, 8S. 12 9 
as hg registers of preliminary inquiries as to additional powers conferrible on 
-  ~=66 a Subdivisional 9 
what Magistrates in, have power to appointment of special, 8. 14 10 
transfer cases 129 who may and who may not be, 
have power to 10 
commitin ... 148 in Madras Subordinate J udges in Pre- 
i Oasiiaa respecting easiest! “ee sidency invested with 
ik 189 owers of _.. 10 
trial by j jury in ... . 194 istrict Moonsifs invest- 
rules in, for conducting prosecution . we §=195 ed with powers of, e 
number of jurors in 197 1st Class ... 10 
who exempted from acting : as jurors in 221 Benches of, 8. 15 10 
who may be exempted from serving as powers exercisable by, S. ‘15 10 
assessors in Mofussilin ... 222 notifications published by 
rulings of, High Court with reference Government of Bengal 
to advocates, vakeels and attorneys- respecting, in certain 
rpm 229 districts 10, 11 
where copies of orders of remand i in, to in Ootacamund and Conoor 
be sent 233 invested with powers of 
finding and sentence to be commu- Magistrate of Ist class... 11 
nicated by Magistrate to Eupennien: Bench of, 2 SD Pee from conviction by a il 
dent of Police in 253 ules by Local Government 
levy of fines in ... 259, 260 as to guidance of, S.16 . 11 
power of District Magistrate to call subordination 0 Magistrates and 
for and deal with records in . 286 Benches to District, S. 17 1k 
rules in, as to references... 294 to Subdivisional, 8.17 .. 
districts in which High Court at, to of Cantonment, is subordinate to Dis- 
exercise jurisdiction over Hanne trict 12 
British subjects 307, subonminae to District, is inferior to 
edical Officer with respect to lunatics him . 12 
as to appointment of Presidency, 8.18 12 
eee empowered to sell sus- local limite of ju- 
picious or stolen property in 344 risdiction, 8.19 12 
Eaponees of complainants and witnesses what jurisdiction 
361 to exercise in 
mules sin, as to furnishing copies of pro- Bombay, 8. 20 12 
oa See 366 powers of Chief, S. 21 12 
MADRAS PRESIDENOY— rules issued in Bombay and Calcutta 
Code does not apply to officers author- for Presidency Magistrates 13, 14 
ised to try Lada er in mili- what, competent to try an European 
tary bazars in, S. raw shee 2 British subject 14 
heads of villages, S. 1 sae ae suspension and removal of, 8. 26 15 


MAGISTRATE (Continued)— 


power of, to sentence to paprponurent 
in default of fine, 8. 33 .. bas 

ordinary powers of, 8. 36 a 

powers of, in Upper Burma 

additional powers conferrible on, 8. 37 

of district, powers conferred by Gover- 
nor of Madras on, 

in Punjab, conferring powers on, aubor- 
dinates should report to Chief Court 

persons arrested to be taken before, 

as to arrest of person committing 
offence in presence of a, Ss. 64, 66 .. 

should sign warrant of arrest in full .. 

procedure by, before whom person 
arrested is brought, 3. 86 

has power to issue proclamations in 
cases judicially before him 

has no power to order attachment of 
any property unless it belongs to the 
person absconding 

claims of third persons to property 
attached under S, 88 cannot be in- 
vestigated by a 

power of, to restore attached property 
under 8. 89 

in Presidency-town delivery of docu- 
ments from Postal or Telegraph au- 
thorities can only be required by the 
Chief 

when, may require Postal or ‘Telegraph 
Department to detain a document, 


it is not obligatory upon. ‘a, to wait 
until a preliminary inquiry has been 
held before issuing a search-warrant 

any, may direct search to be made in 
his presence, 8. 105 

May issue summons to show cause 
under 8. 107 without witnesses being 
called in pubport of an information 
laid before h 

not emnowered: to act under 8. 107 
when he has reason to believe person 
is likely to commit a breach of the 
peace, 8. 108 procedure of 

cannot resort to S. 110 where informa- 
tion refers to an apprehended breach 
of the peace ... 

making order for security for good 
behaviour, accused should be given 
opportunity of defending himself 

efore 

when, acting under 83s. 107, 109 and 110 
to make order, S. 112 

when, may issue summons or warrant 
on person likely to commit a breach 
of ¢ e peace, S. 114 at 

in ordering arrest of a person under 
as 114, must act on recorded informa- 
ion. 

when, may dispense with personal at- 
tendance of person called upon to 
show cause or to poker ten security 
for keeping the peace, S 

when, may reject sureties for good 
behaviour, S. 122 

has no power to impose an arbitrary 
condition not essential to restrain a 
party frem the infringement of the 


when, may use Civil force to disperse 
an unlawful ey: S.1 
protected against prosecution for acts 
done under Chapter IX., 8. 132 és 
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Page. 


MAGISTRATE (Continuwed)— 


when entitled to make orders in nui- 
sance cases in Madras, Bombay and 
the Punjab 

when, may make order passed under 
S. 133 absolute, S. 137 

procedure in nuisance cases where j jury 
finds order of, reasonable, 8. 139... 

bound to be guided by decisions of jury 
in nuisance cases 

by what, notice under 8. 140 may be 
issued 

when, may issue an injunction on pending 
inquiry in nuisance cases, S 

any, empowered by Local Government 
may prohibit repetition or continu- 
ance of public nuisances, 8.143. 

power of, empowered by the Local 
Government to issue order absolute at 
once in urgent casesof nuisance, 8. 144 

in urgent cases of nuisance, may act on 
oral information 

jurisdiction of in urgent cases of nui- 
Bance 

power of, to be held investigation in 
cognizable cases, 8. 159 

what, has power to record statements 
and confessions, 8. 164 

form of memorandum by to aecompany 
confession, s. 164 

power of, to authorise detention of ac- 
ere for term not exceeding 15 days, 

what, empowered to hold inquests, 8. 174 

when Subdivisional, empowered to 
hold inquest, 8. 174 

sar nee inquiry into cause of death, 


power of, to disinter corpse, ‘9.176... 

procedure where warrant issued by 
Subordinate, under S. 186, 8. 187... 

a 3 process under 8. 186 need not 
at the time of issuing it be within the 
local limits of his jurisdiction sea 

what, may transfer cases, S. 191 aad 

taking a complaint and issuing sum- 
mons thereon, acts not ministerially 
but judicially .. 

may take action on petition relatin to 
criminal Sorat Sa when transmitte 
him by post... 

jurisdiction of, ceases 80 long as the 
transfer to Deput ag eee existe 

what, in Punjab and Madras has power 
to transfer Cases 

when it is the duty of one, to transfer 
case to another 

subordination of Magistrates with re- 
spect to sanction 

commencement of proceedings before, 
when, may issue summons or war- 
rant 8. 

cannot issue summons without grounds 
shown 

who is the proper ‘officer to ‘issue war- 
rant... 

not a ground for interference by High 
Court that a, has issued warrant when 
he should have issued summons __.. 

as toissueof process for appearance of 

an European British subject 
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78 
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, 82, 83 


104 
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115 
115 


117 
117 


123 


123 
128 


128 


128 
129 
129 
129 
138 


147 


_ WAAT 


14% 


may dispense wat pee attendance - ere 


of accused, 8. 
wee sentence one of fine only it may 
ronounced by, in presence of ac- 
ee person’s pleader _.. sé 
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MAGISTRATE (Continued)— 


exemption of pardnashin women from 


personal attendance 148 
right of purdanashin women to give 

their evidence in palkees .. 148 
examination of witnesses who are pur- 

danashins on commission 148 
ordinarily no  person’s appearance 

should be dispensed with who ischarg- 

ed with an offence not bailable 148 
where necessary recognizance bond to 

be taken from person accused and 

not his agent ... 148 
power of, to examine witnesses sum- 

moned by accused, S. 212 154 
as to order of commitment by Magis- 

trate, S.212 ... 154 
signature of, to warrant of commit- 

ment not to be affixed by astamp ... 155 
procedure of, after commitment, S. 218 157 
what record of, to include when com- 

mitment made to Sessions Court 157,158 
power of, to summon supplementary 

witnesses after commitment and be- 

fore commencement of trial, S. 219... 158 
how far, justified in referring to . 

former record in a new trial 166 


as to splitting up of an offence by, to 
give himself jurisdiction 21, 171, 186, 233, 237 
See SPLITTING UP. 
conviction by, who has _ refused to 
examine a witness ely called on 
y 


behalf of accused absolutely illegal... 176 
bound to examine all witnesses accused 

may produce for defence.. 176 
finding of, in summons-cases not limited 

by complaint or summons, 8. 246... 178 
not bound before acquitting accused to 

wait till Court is abont to close for 

day to give absentee complainant a 

chance of appearing 178 
what, el stop proceedings in case in- 

stitute otherwise than on coupe i 

17 

ener aa empowered tries offender 

summarily ses 189 
what, has power to offer pardon, 8.337 226 
what, to record reason for offering 

pardon, S. 337 .. 226 
tendering pardon not to try case him- 

self, S. 337 226 
procedure of Provincial, in cases which 

he cannot dispose of, S. 236 
as to power of ivisional, in Madras 

to refer a case which has been refer- 

red to him 236 
procedure when after commencement of 

trial or inquiry, finds case should be 

committed, S. 347 237 
power of, to commit for trial after 

charge drawn. 237 
may order committal of case referred to 

him for enhancement of punishment 

for trial by Sessions Court 237 
procedure when, cannot pass sentence 

sufficiently severe, S. 238 
as to conviction or commitment on 

evidence partly recorded by one, and 

partly py neues S. 350 239 
manner of recording evidence before, 

other than a Presidency, S. 354 ... Q4L 
in what cases, to make memorandum of 

substance of evidence of witness, 35 
to write and sign ‘with his own hand, ue 

. a site ” 2 
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MAGISTRATE (Concluded)— 
procedure of, where witness denies any 
art of evidence, S. 360 
taking down of evidence by, in sum- 


mons-cases, 8. 358 244 
in Madras to communicate ‘finding and 

sentence to Bopermeneen of Po- 

lice .. 253 
contirmation of sentence “of, acting 

under S. 34, 8. 380 255 
showing cause against rule issued by 

High Court, procedure of 207 
what, may try charges against European 

British subjects, 8. 443 299 
may pass what sentence on European 

British subject, 5. 446... 300, 801 
not to try certain offences committed 

before himself, S. 487 322 
may enforce order of maintenance, 56H 
permission by, to conduct prosecutions, 

495 a .. 830 
power of Provincial Subordinate, to 

apply for issue of commission, 8. 506 336 
without permission not to try case in 

which he is personally interested, 

S. 555 368 
as Municipal Commissioner not. dis- 

qualified from trying case, 8. 555... 368 

MAGISTRATE OF DISTRICT— 
meaning of, 8.3 sve 3 
delegation of powers of, S$. 159 99 
MAGISTRATE OF 18ST CLASS— 
power of Local Government. to pai in 

charge of sub-division, S. 13 
may pass what sentences, S. 32 sec SAT 
ordinary powers of, 8. 36. ... 22 
what poate powers = be confer- 

red on, 8. 37... 22 
power of, to cause search of house 

suspected to contain stolen property, 

S. 08 52 
one, may take security from vagrants 

and suspected persons for good be- 

haviour, S. 109 58, 56 
when, may take security from habitual 

offenders for their good behaviour, 

S. 110 59 
when, may make conditional order for 

removal of nuisance, 8. 133 71 
how and when to act in disputes as to 

ossession of immoveable property, 

Rr 145 84 
attachment by, of disputed land, S.146 91 
may lease land attached under $. 146 91 
may order Police-officcr to investigate 

non-cognizable cases, S. 155 .. 96 
when, may issue summons or warrant 

for offence committed beyond local 

jurisdiction, S. 186 122 
as to powers of, in Punjab to issue 

process for persons within jurisdic- 

tion who have committed an offence 

out side his local jurisdiction 123 
has power to commit for trial, S. 206 148 
when, may stop proceedings in case 

instituted otherwise than on com- 

plaint, 8S. 249 179 
when, may try summarily, S. 260 .. 186 
when, may offer conditional pancens 

8. 337 226 
transfer of appeals to, 8. 407 «. 270 
power of, as to appeals in Sind 271 
appeal from sentence of, S. 408 . 271 
as to jurisdiction 2 over European 

British subjects, 8. 443 ». 299 
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Page. 
MAGISTRATE OF 2ND CLASS— 
since passing of present Code incom- 
petent to pass sentence of whipping 


unless specially empowered 2 
may be put in charge of sub- division, 

8.13 9 
as to sentences which, may pass, 8.32 17 
ordinary powers of, S. 36. 22 
what additional powers may ‘be confer- 

red on, 8. 37... wea. oe 
appeal from sentence of, S, “407 270 

MAGISTRATE OF 3RD CLASS— 

what sentences, may pass, S. 32 vw AT 
ordinary powers of, S. 36 22 
what adc ae g Rone re may be con- 

ferred on, S. 22 


under their aay y powers have power 
to authorise detention of a person dur- 
ing a Police investigation under 
S. 167 ae 110 


appeal from sentence of, S. 407 270 
MAGISTRATE OF POLICE— 
meaning of, S 3 3 
MAGISTRATE OF SUB- DIVISION— 
who may be, S. 7 bis 9 
MAGISTRATES (BENCHES OF)— 
ppointment of, S. 15 a . 10 
rai naey powers of, S. 15 wv 10 
ROWcia conferrible on, S. 15 .. 10 
MAHOMEDAN HUSBAND— 
order of maintenance against, cannot 
be enforced against him after divorce 
of his wife 326 
MAHOMEDAN WIFE— 
when entitled to maintenance after 
divorce ... 320, 326 
MAINTENANCE — 
application for, not a complaint of an 
offence bes 3, 324 
person sought to be charged in 
application for, competent witness 
on his own behalf . O24 
order for, of wives and children, s. 
488 ... . 324 
enforcement of, S. 488 24 
imprisonment for not paying, S. 488 ... 324 
when wife will not be entitled to, fr om 
husband, S. 488 . 324 
how evidence i in, cases to be taken, S. 488 324 
imprisonment may be simple or ri- 
gorous 320 
when impr isonment awarded 329 
where imprisonment awarded for wilful 
neglect to pay, defaulter upon pay- 
ment not entitled to release 325 


jurisdiction in respect of application 
for .. 325 

a Hindu not divided from his father 
can be ordered to maintain his wife 

fact that Hindu husband has married 
again not sufficient reason to justify 
order for separate 

mere fact that husband and wife can- 
not agree to live together no ground 
for, to wife __.. 

of ore child, order cannot be made 
or ... 

woman must be married to entitle har 
to 

grounds upon which order ‘awarding, 
is based should be stated in order ... 

order for, docs not bar civil suit for ... 

moota wife may be entitled to 

order of, against Mahomedan cannot 
be enforced against him after divorce 
of his wife... es es 
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MAINTENANCE (Concluded)— 
insolvent who has obtained protection 
ue not liable to arrest for arrears 
o 
cruelty not limited to personal violence 327 
High Court alone can interfere by way 
of revision with order for Say abe 


alteration in allowance of, 8. 489 327 
child having grown older ground for 
alteration in allowance... . Oat 


fee for serving and executin ora 
of levy or fine of, to wife, 
how Magistrate may enforce of der of, 
S. 490° 327 
copy of order to be given to person in 
whose favour it is made, 8. 490 .. 327 
where application is made to enforce 
order of, in favour of wife and a 
divorce is pleaded 4 5% 
MAINTENANCE ORDER— 
under S. 490, to be furnished free 
wife entitled to, during iddat 
on application for, Court not competent 
to determine questions of guurdian- 
ship .. 325 
application for, whether barred by pre- 
vious application for ue 
civil suit for, not barred by order for... 326 
MARRIAGE — 
prosecution for offences against, to be 
upon complaint, 8. 198... . 141 
who may prosecute for offences against, re 
form of,which entitles to inherit entitles 
wife to maintenanc : 
by ee form entitles wife to main- 


MARRIED. ‘WOMAN— 
prosecution for enticing a, who to make 
the complaint, S. 199 
compounding offence without leave of 
husband is 
MATERIAL ERROR— 
in charge effect of, S. 232... 
revisional power of Appellate Court 
or High Court in case of, 8. 232... 165 
what is ei sas abe 
MAXIMUM— 
term of punishment in case of conviction 
of several offences at one trial, 8S. 35 
MEASURES— 
inspection of, 8. 153 
in Presidency- towns 
MEDICAL OFFICER— 
certificate of, as to fitness of offender 
to undergo ‘whipping, S. 304 ee 
MEDICAL PRACTITIONERS— 
exempt from service a8 assessors or 
urors, 8. ve Je 
MEDICAL’ WITNESS — 
evidence of deposition of ... 
power of Court to summon, 8. 509 
depositions of, when admissible, 8. 509 
report of, not evidence . 
refreshing memory by 
evidence of, as to cause of death 
examination of, as expert ... 
when present whether deposition can 
be ues as as 
fee ies 
MEMORANDUM—_ 
where statement is made to Magistrate 
on investigation of offence, 8. 164 ... 
that confession was voluntary, S. 164. 
of evidence to be taken in summons- 
cases, S. 350 co si 
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326 


165 
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336 


203, 
336 
336 


a 


sag 


337 


104 
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e. 
MEMORANDUM pee 
of evidence to be written and signed 
by Magistrate and to 


form part of record, 


S. 355 
when Magistrate prevented from 
making, to record reason, §. : 
in other cases in Provincial Courts when 
evidence not are down by Magis- 
trate or Jud eee 
where witness ae correctness of his 
deposition, 8 
of su ce of examination of accused 
when to be made by 
Court, S. 364 
not to be made by 
Presidency a 
trate, S 
MEMORY— 
use of statenients reduced to writing 
by Police for refroshing... 
tng ae of, by reference to Police: 
172°... es i 
MERCHANDISE— 
noxious to health, 


MERCHANT SHIPPING sari 
ower of arrest under a 
MILITARY — 
when Magistrate may require, to dis- 
perse unlawful assembly, S. 130 
what, officers ames disperse an unlawful 
assembly, 8 1 
protected against prosecution for acts 
done under Chap. IX, 8. 1382 
MILITARY AUTHORITIES— 
delivery of persons liable to be tried Py 
Court-martial to, 8. 549 . 
MILITARY BAZARS— 
ee not to apply to officers authorised 
try petty offences in, S. 1 die 
MILITAR COURTS-MARTIAL— 
jurisdiction of 
MILITARY DEPARTMENT— 
copies of convictions and sentences of 
persons in, to be forwarded to 
MILITARY FORCE 
a ee of unlawful assemblies by, 


removal of, 5S. 


— 


duty of officers in command of, when 
ae ee to disperse unlawful assem- 


MILITARY J JURORS— 
summoning of, S. 517 
when excused from serving, 'S. 817 
MILITARY MEN— 
unless made specially liable exempted 
from service as assessors or qunors 


in Panjab liable to serve as jurors in 

Chief Court unless excused ve 
MILITARY OFFENDER— 
procedure on conviction of... 

ee ob i be stated in warrant of com- 


MILITARY OFFENDERS— 
arrest of is 
rules as to convictions of ... . 
copies of convictions and sentences of, 
to ee Eee to ey Depart- 
men 
delivery of, to. ‘military ‘authority, 
8. 549 : 


power of Governor-Gen- 
eral in Cuuncil to make 
rules as to, 8.540 —.., 


242 


243 


246 


71 
30 


70 


367 


177, 365 


221 
221 


185 
33 


177 


177 


366 


MILITARY OFFICERS— 
protection of, from prosecution for acts 
epee. in dispersing unlawful assem- 
MINISTERS OF RELIGION — - 


70 


exempted from serving as jurors, 8. 820, 222 


MINOR 

bond for keeping the peace or for good 
behaviour to be nected only by 
sureties in case of, 8. 118 

husband cannot be represented by an- 
other for purposes of instituting a 
prosecution for adultery or enticing 
a married woman 

may compound offence through compe 
tent person, 8. 345 

whsther, can compound offence in the 


Punjab 
MINOR ¢ Le acca 
ram 
MINOR OF FEN CE— 
what is 
conviction for, S. 238 
framing charge for 
MISAPPROPRIATION— 
place of trial in case of criminal, 8. 181. 
MISCHIEF 
triable summarily, S. 260 .. 
when compoundable, 8. 345 
MISDIRECTION— 
when ground on apps for reversing 
verdict 
interference by ‘High Court with 
verdict on account of _... bes 


er 


what amounts to.. 211, 
as to what is corroboration of testimony 

of accomplices : 
as to evidence of accomplices 212, 
effect of, S. 537 a 

MOHURBUNJ— 

powers of High Court to interfere by 

way of appeal or revision on sentence 


ae as in 
MON 
gate to be paid rer as 2 ane, 


7 
MOONSIFF— 
in Madras powers of Magistrate of a 
Class given to district... 
MOOTA MARRIAGE— 
wife married by, entitled tomaintenance 
husband by giving up unexpired por- 
tion hae does not terminate relation- 


ship 
MOULMEIN— 
district of town of 
sa ay Ean Judge of, to be by jury 


included in term “ pleader,” S. 4 : 
aypoente right to appear and be heard 


MUKHTARNAMAti— 


fee a 
MUN ICIPAL COMMISSIONER— 
Judge or Magistrate not to be deemed 
personally interested by reason 
merely of his being, 8S. 
MUNICIPAL OORPO ATION— 
is not a public servant ? 
MUNICIPAL OFFICER— 
complaint of, not chargeable with stamp 
MUTINY AOT— 
8.101, permissive only ‘ve bee 


NAME— 
arrest of person refusing to give, 8. 87 


MU 


142 


236 
174 
173 
174 
120 
186 
234 
276 


212 
212 


212 


354 


270 


364 


10 


277 
229 


141 
143 
289 
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NARRATIVE— NON-APPEARANCE—~ mee 
sat rons ordinarily to be vecorace in summons-cases of one 
form of, 8. oo» §=244 S. 247 .. 178 
NATIVE CHRISTIAN — NON-ATTEN DANCE— 
not entitled to Christian jury 196 225 


NATIVE INDIAN SUBJEOT— 
liability of, for one commited out- 
side British India, 8 
offence committed by, ae British 
India, S. 188 ... ve 
who is a 124 
trial of European ‘British subject and, 
jointly accused, S. 452 ‘ 
when, may claim "separate ‘trial, 8.452 305 
NATIVE STATES— 
jurisdiction over offences committed in 121 
possession of stolen property when 
theft committed in 121 
liability of European British subject 
for offence committed in, 8.188 123, 124 
application to High Court as to offences 
committed in, S. 456 
in alliance with Her Majesty's jurisdic- 
tion, offences committed in 
issue of commission for examination of 
witnesses in, S. 5 
transfer of case of British ‘subject in, 
by High Court 
rule in Bombay as to summoning wit- 
nesses in 
NAVIGABLE RIVER— 
Police to prevent injury or removal of 


marks in, S. 152 — 5) 


, NAVY— 
arrest of deserter om, 
warrant, S. 54 
NEW CHARGE— 
framing of 163—165 
NEW IN ;UIRY— 
when High Court or District Maes: 
trate may order, 8. 
NEW TRIAL — 
unt Ses after alteration of 


without 


. 165 
ae of sof former record in 165, 166, 240 
when juror ceases to attend, 8.282 ... 200 
all the asssssors are unable to 
attend, 8S. 285 
ordered when conviction iy on evidence - 
partly recorded b ove Magistrate 
and partly by another, S. 315 ae | 
may be ordered by High Court on sub- 
mission of sentence of death for con- 
firmation, 8. 376 254 
power of Sessions Court to order, on 
sentence being submitted for con- 
firmation, 8S. 255 
where lower Oourt has refused to take 
evidence for defence a 279 
effect of omission to order, in setting 
aside conviction for want of gana 
tion 279 
order for, when n proceedings are void... 203 
NICOBAR ISLA 
application of Code with certain modi- 
cations to... 1 
power of Oalcutta High Court as to 
European British subject in ie 6 
1 e of record of evidence in 243 
jurisdiction of aca Courtsin .., 289 
NOLLE PROSEQU 
power of Advorate General toenter ... 132 
ras by Advocate-General, effect 55 
discharge upon, does not amount to an 
acquittal was 132 


of juror or assessor Baty for, 8. 332 
NON-BAILABLE OF t— 
definition of, 8. 4 (r) 6 
out of village headman, &e., to inform 
commission of, or intention to 
commit, 8. 45 . “ 
ordinarily no person’ ) " appearance 
should be dispensed with who is 
charged with a 148 
when trial may be taken in case of, 


oe Ook 
NON- COGNIZABLE CASE— 
definition of, 8. 4 (q) my 6 
information to Police i in case of, S. 165 06 
Magistrates who may order Police to 


investigate, S. 156 07 
without order of Magistrate, Police 
not to investigate, S. 156 97 


application or petition containing com- 
plaint or charge of offence, fee . 177 
NON- COGN IZABLE OFFENCE— 
definition of, 8. 4 (q) 6 
arrest without warrant in case of, 8.57 34 
NON-COMMISSIONED OFFICER— 
when may be called to disperse unlaw- 
ful assembly, S. 130 oe «ss 1 
NORTH-WESTERN PROVINCES— 
who encmpted from acting as jurors 
in .. 220, 221 
who nay be exempted from serving as 


assessors in 202 
whipping in 203 
rules in, for certifying and execution 

of orders of Courts of App 
districts in which High Court of the, to 

exercise jurisdiction over European 

British subject ‘ie 08, 309 
rule in, as to bail , 333 


power of District Magistrates in, to. 
withdraw cases 349 

as to expenses of complainants and 
witnesses In saad oe, 

NOTICE— 

penalty for disobedience to.. 

to persons interested in disputes as to 
immoveable property 

of transfer of case to be given to parties 129 

sanction to prosecute may be given 
without 

of commitment, 8. 218 se 

to be given to parties when Court visits 
place of occurrence 

of Ty of High Court to be given 
in local official Gazette, S. 335 

of appeal to appellant or pleader, 8. 422 277 

posting of 278 

to accused on further inquiry being 
ordered 

to Public Prosecutor of application for, 
transfer, 8. 526 

NOTIFICATIONS— 
under repealed Acts, 8.2 . 2 
of order for removal of public nuisance, 


as to summary powers ore “Benches of 
Magistrates : 
jury 193, 194 
jewers of High Courts in res 
of European British saa he 


NOXIOUS: TRADE— 
suppression of, 8. 133 wee wo ‘7 


157 


492 INDEX. 
Page. 
NUISANCE— 
what is public, 8. 133 71 


temporary orders in urgent case of, 


, 80 21, 122 
may be made ex- parte, where, committed not in 
S. 144 80 one district only, 8.182 121 
jurisdiction to pass temporary injunc- where, continuing, 8, 182... 121 
tion as to 81 where, consists of several 
whether perpetual injunction can be acts, S. 182 ... .. 121 
issued under 8S. 144 81 where, not a continuing one 121 
revision of orders as to, under 8.14483 committed on a JOuEHEY where to be 
order under 8. 133 or 143 as to, void if tried, S. 18: 122 
Magistrate not empowered, 8. 530 where committed on a journey and ac- 
order under 8. 144 in urgent cases of, cused cannot be tried at place of des- 
void if Magistrate not Siipowered: tination 122 
8. 530 one eer 3,0) where against Railway, Telegraph, Post 
See PUBLIC NUISANCE. Sat and Arms Act may be tried, 
OATH— where doubtful where to be tried, High 
not to be administered to Secu Court to decide, 85 122 
S. : 230 committed beyond local jurisdiction, as 
OATHS ACT (INDIAN)— to who may issue summons or warrant 
swearing of jurors under, S. 281 200 for, S. 186 122 
OBJECTIONS— liability of British subjects for com- 
to jurors at trial, 8. 277 163 mittal out of British India, 8. 188 123 
to list of jurors, S. 323 223 when and by whom cognizance may be 
to evidence on commission . 335 taken of, S. 191 127 
OBSCENE BOOKS, &c.— who may set law in motion regarding 
order for destruction of, S. 521 342 the commission of an 127 
OBSTRUCTION— what is knowledge or suspicion under 
to public servant in execution of his S. 191, of the commission of an, ... 128 
uty ‘a3 when Courts of Session may take cog- 
duty of Police to ‘prevent 69, 70 nizance of, 8. 193 129 
removal of, S. 133 , 71, 73 as to cognizance of, by High Court, 
to pve ath not a nuisance . 74 S. 194 132 
OCCUPATIO} as to prosecution of offences against 
emounne to ppl nuisance, eee public ee .195 132 
sion of, 8 71 against State, 8 . 196 140 
suppression ‘of noxious trade or 73 to be stated in charge, S. 221 159 
OCCU PIER— when manner of committing, must be 
of land when bound to report certain stated in charge, S. 223 161 
matters to Police, 8.45. 25 separate charge for distinct, S. 233 166 
who isin Madras . 26 what are distinct offences ... 166, 167 
duty of agent of, to report to Police, offences of same kind, S. 2384 167 
S. 45 25 falling within two definitions, S. 235... 168 
OFFENCE— as to splitting up of ?1, A 186, 233, 237 
complaint of an, what does and wnat when person charged with one, can be 
docs not amount to 3 convicted of another, 8. 237 173 
definition of, S. 4 (py) 6, 25 when, proved included in, charged, S, 
in Madras held that com plaint of illegal 238 173 
scizure of cattle under eae Tr estes what, may be tried summarily, S. 260 
Act, not complaint of _ . 6 86, 187 
cornizable, meaning of, S. 4 (q) ; 6 trial of particular class of, by jury 
non- cognizable. meaning of, S. 4 (q) ... 6 before Sessions Court, S. 269 192 
bailable, detinition of, S. 4 (7) 6 compounding of, 8. 345 235 
non- bailable, definition of, S. 4a. (r) . 6 as to married woman compounding 
public to give information of what, without consent of husband 235 
S. 44 cognizance of, committed by European 
on conviction of what, ‘security ne ritish subject, S. 445... 300 
keeping the peace may be a bail in case of bailable, 8. 496 331 
S. 106 55 case of non-bailable, S. 497 331 
where to be inquired into, S.177 118 OFFENCES— 
of being a thug where to be tried, under Penal Code, trial of, S. 5 ... 7,16 
8. 181 120 other laws, trial of, S. 5 see Vg AD 
of belonging to a band of dacoits where triable by Magistrates of Ist, 2nd and 
to be tried, S. 181 120 3rd Class respectively, 8. 29 16 
of escaping from custody where to be not punishable with acath: trial of, 8. 30 16 
tried, S. 181 180 who may try, 8S. 30 16 
of criminal misappropriation and cri- information of, which public must give, 
minal breach of trust where to be 8. ; 
tried, S. 181 120 against State, public to give information 
of stealing where to be “tried, 8. of 95 
181 120 committed outside British territories 120 
as to jurisdiction of Court over for eign- general rule of internation- 
ers 1n respect of, zoomed in foreign al law as to spree een 
State ae V4 over ; 


OFFENCE- 


as to place of inquiry or trial where 
scene of, uncertain, S. 182, 


INDEX, 


Page. 


OFFENCES (Concluded)— 


against Railway, ''elegraph, Post-office, 
‘Arms or Ammunition cts, S. 184... 192 
cognizance of, by Magistrates, S. 191 127 
ss a aa of, y Sessions Courts, 
cognizance of, whenp revious wee 
required 8. 195 2, 133 
cognizance of, by High Conrt, 8.195. we 133 
relating to contempts of lawful are 
rity, 8S. 195 32, 133 
documents given in eviden a 
S. 195 132, 133 
public justice, S. 195 133,133 
against State, prosecution for, 8.196... 140 
against marriage, who may prosecute 
for, S 
how to be stated in charge if not speci. 
fically named, S. 221 w. =159 


of same kind, what are, S. “934 . 167 
how many triable to- 

gether, S. 234 167 
not limited to offences 

a gainst same person 167 

triable summarily, S. 260. 86, 187 


bv jury, notifications as to 192, 194 


OFFENDERS — 


pursuit of, into other jurisdictions, 


attendi g Court, detention of, 8.351 240 


OFFENSIVE WEAPONS— 


peer to size, on making arrest, S. 53 30 


OFFICE 


Eon aaa troops dispersing unlaw- 


ful assembly, duty of, 8S. 131 70 
OFFICER CONDUCTING PROSECU- 
TION— 
withdrawal of charges by, 8. 240 175 
effect of, S. 240... .- 175 
OFFICER EXERCISING POWERS OF 
A eee 
meaning of, S 3 
OFFICER "LN GiaRcE OF POLICE- 
STATION~- 
meaning of term, S.4 (0)... se 5 
who may per form duties of 5 
without warrant may ar eu vagabonds 
habitual robbers, &c., S. 55 32 
may depute subor dinate a arrest with- 
out warrant, 8.56 34 
erson arrested to be taken before, 8.60 35 
OMISSION— 
in charge, effect of, S. 22 161 
to ask person if he is an ' Enropean 
British subject, effect of, 8S. 534 353 
to frame charge, effect of, S. 535 353 
to revise list of jurors or assessors, effect 
of, S. 537 .. 354 
included i in term act, S. 4 (1) aoe 7 
of proving Hereatty for keeping me 
Bs ; 65 
OPE ING CASE—_ 
for prosecution in High or Sessions 
Court, S. 286 201 
for defence in Sessions Court, S.290 ... 207 
ORAL EVIDENCE— 
of statements made to Police on inves- ai 


anne into offence ie “ 


eee security under, S. 110 must specify 
a definite period for which the secu- 
rity is required 61 
made by Magistrate ac ting under 
Ss. 107, 109 and 110 how made and, 
what to contain, 8.112... 
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Page. 


ORDER (Concluded)— 
to give security when it is proved neces- 
sary for keeping the peace or main- 
taining good behaviom, 8. 118 a 
should not be for the ext ‘ome 
term except when absolutely 

necessary 
imprisoning person until ‘security is 


found, contents of 67 
conditional for removal of nuisance, 

when and by whom may be made, { 

e g, 7 
of Magistrate under 8. 133 should be 
confined to a direction to remove the 

obstruction or nuisance ... .. «6.98 
under S, 133 what to contain 7 

service or notification of 
such order, 8.134... 75 
when and by whom order passed under 

S, 133 may be made absolute, 8S. 137 76 
absolute at once in urgent cases of nui- 

sance, when and by whom to issue, 

. 144 ae a .. 80 
service of, in urgent cases of nuisance, 

method of 83 

as to revision of 83 

under S, 145, contents of .. 86 
form of order requiring attendance of 

witnesses 

of commitment, 8, 212 ie 154 
appealed against, toaccompany petition 

of appeal, S. 419 Ors 
of High Court on appeal to be certified 

to lower Court, 8. 425... 280 
on appeal, finality of, S. 430 283 
copy of Appellate Courts order to be 

certified with proceedings called for 

by High Court igs ... 288 
revision of interlocutory _.. 2U8, 
of High Court on revision to be certi- 

fied to lower Court or Ae ete, 

S. 442 299 
of maintenance how enforced, S.488... 324 
made under repealed Acts, saving of, 

ee ‘a 
rules as to copies of 364—366 

ORDINARY POWERS— 
of Magistrates 22, 23 

See SCHEDULE I. 

ORIGINAL CRIMINAL JURISDICTION— 
special provisions as to 225, 226 
reserving question on, 8. 434 | O84 
power to reserve questions arising in, 

8. 434 284 
of High Court, or der in nature of habeas 

ioe to bring up person within, S. 

491 . 328 

for bringing np prisoner 
in jail forexamination, 
S. 46 oP ... 328 
detained in jail to be 
brought before Court- 
Martial or Commis- 
sioners for trial or ex- 
amination, 8. 491 . 328 
for removal of pr ivoner 
from one custody to 
another for trial, 8. 
491 328 
for body of defendant 
to be brought in, on 
Sheriff's return of cept 
corpus to a writ of 
attachment, 8.491 ... 328 
the case of person improperly or a a 


gally detained, S. 49 
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OUDH— 


trial of ae not ponubeble with 


death in, 8. 16 
who ex ag ape ‘from acting ; as jurors in 221 
who may be exempted from serving as 

assessors in... 222 
as to Magistrates empowered to scll 

suspicious or stolen property in 334 

OWNER OF LAND— 

duty of, to report to Police, 8. 45 25, 26 
PARDON— 

tender of, to accomplice of condi- 

tional, 8.337 . 226 
person accepting tender of, ‘to be ex- 

amined as witness, 8. 337 226 
Magistrate tendering, not to try case 

himself, S. 337 226 
other than Presidency Ma- 
gistrates to, record rea- 
sons for tendering, 8S. 
337 226 
in Upper Burma District “Magistrate 
tendering, may try case himself 226 
approver how far protected by wile. ee 
Court should explain to pidaonet the 
conditions which accompany tender of 227 
when Court may direct tender of, ae 
Sessions Judge not competent bofore 
trial to instruct Magistrate under 8. 
338 to tender a 228 
when, may be tendered to a prisoner 
who has pleaded guilty ... 228 
effect of bond side tender of, by Magis- 
trate not empowered sae 
as to time when, may be withdrawn ... 228 
procedure on trial of apEroNer 

on withdrawal of, 8. 339 228 
when statement of person accepting, 
may be given in evidence against 

him, 8. 339 228 
effect of non-compliance with condi- 

tions of, S. 339 228 
when person pardoned may ‘be commit- 

ted, 8S. 339 228 
no limit fixed as to time within which 

Court may withdraw 228 
right of Crown to grant, 8, 401 267 
tender of, by Magistrate not Supper: 

ed, 8. 529 i “ 349 

PARTICULARS— 
to be stated in charge, 8. 222 160 
etfect of omission in charge of, S. 995... 16] 
PARTIES— 
eraeuon of witness on commission 
505 ; as uw. OOO 
PAYMEN? T— 
to innocent pacer of money found 
on accused, 8S. 519 .. =8d2 
PEACE (KEEPING THE)— 
security for er ee the peace on con- 

viction, S. 106 55 
period for which security-bond may be 

ordered, S. 106 55 
for what offences security taken, S. 
as Py ee owers of the Appellate Court 

e security to keep the ecice in 

aleutta 656 
in the 

Punjab 56 

when period of security begins 56 
no order for security can be made when 
there is only a possible apprehension 

of a future breach of the peace... 56 


PEACE (KEEPING THE) | 


as to order made.under 8. 106 by a 
“Bench of Magistrates any fone of 
whom is a Magistrate of the si 
class 
what may be taken in lieu of a bond... 
as to remission of fees on security- 
bonds, when _... 
security ‘for keeping the peace in other 
cases, S, 107 
Magistrate cannot issue process under 
S. 107 to a person not residing within 
his district 
non-resident zemindar cannot be bound 
over to keep the peace because his 
local agents are committing acts like- 
ly to cause breach of the peace sy 
onus of proof lies upon prosecution 
to establish circumstances justifying 
the action of the Magistrate in 
calling upon persons to furnish secu- 
rity .. 
what is sufficient information upon 
which a Magistrate might issue a 
summons 
it is not necessary to call witnesses in 
support of an information laid before 
Magistrate previous to issuing a sum- 
mons to show cause under 8.107... 
procedure of Magistrate, &c., not em- 
owered to act under S. 107 when he 
as reason to believe that any person 
is likely to commit a breach of the 
peace, 8. 108 
as to security for good behaviour from 
vagrants and suspected persons, 
S. 109 
form of warrant for good behaviour 
under 8. 108... 
when pee proceedings ‘should be 
taken against each person ordered 
to find security and when not 
before passing an order directing ac- 
cused to furnish bail and security for 
his good behaviour accused should 
be allowed to enter into his defence . 
when second security may be demanded 
security for good behaviour from habi- 
tual offenders,S.110 =... P 
as to amount of security 
order must specify a detinite period for 
which security is required es 
no appeal from order under 8S. 110 
proviso as to Kuropean vagrants, S. 111 
order how made and what to contain, 
S. 112 bag 
as to character and class of sureties ... 
procedure in respect of security from 
person present in Court, 8.113... 
summons or warrant in case of persons 
not so present, S. 114. 
in ordering arrest of a person under 
S. 114 Magistrate must act on re- 
corded information 
copy of order under 8S. 112 to accom- 
pany pun IaORE or warrant under 
Ss. 114, 1 
power of Magistrate to dispense with 
personal attendance ane ry aaa ap- 
pearance by pleader, S 
as to circumstances ice which a 
Magistrate ought to allow a person 
called u oe to show cause to appear 
by pl 
que ae 1 truth of information, 


S 8 & S838 


57 


o7 


58, 59 


59 
59 


59 
61 
GL 
61 
61 


62 


62 


62 


63 
63 


PEAOE (KEEPING THE) (Coneluded)— 
as to discretion of Magistrate to sum- 
mon such witnesses offered by the 


rties as he thinks fit... 
evidence must be legal evidence taken 
and recorded ... eee oon 


what is showing cause 
order to give security, S. 118 
as to onus of necessity of security for 
keeping the peace 
order should not be for the extreme 
term except when absolutely necessary 
only the person in respect of whom the 
inquiry is made who can be ordered 
to give security 
as to appeal against order under 8. 118 
discharge of person informed 
against, S. 119 
Proceedings subsequent to order to furnish 
security.— 
commencement of pad for which se- 
curity is required, 8S, 120 
contents of security-bond, S. 121 igi 
procedure by Magistrate before for- 
feiting a recognizance to keep the 
peace 
power of Magistrate to reject sureties, 
S. 122 


ground upon which a Magistrate re- 
fuses to accept any surety must be 
valid and reasonable 

as to imprisonment in default of secu- 
rity, S. 123 

as to kind of imprisonment, "8.128 |. 

proceedings when to be laid before High 
Court or Court of Sessions, §. 123 

S. 123 empowers Magistrate to take 
action only where security for a 
period exceeding one year has been 
required 

what order for imprisonment to direct 

as to appeal under 8.123 .. 

release of persons imprisoned for 
failing to give security, S. 124.. 

only a District or Presidency Magis- 
trate has power under 8S. 12 Z 

power of District Magistrate to cancel 
any bond for keeping the peace, 8. 125 

power of District Magistrate to cancel 
an order summoning a person to 
show cause why he should not enter 
into a bond to Heep the peace 

discharge of sureties, S, 126 

what Magistrate has power to cancel 
bond on the application of the surety 

as to Mr a against orders made under 


one by Magistrate in ‘disputes of 
land likely in case of breach of, S. 145 

PEGU— 
Local Goverment may transfer case 
from district of Rangoon A eee ict 


of 
PENAL CODE— 
definitions in, S. 4 (w) 
trial of offences un er, Ss. 5; 28 : 
conviction under, and also under special 
law is illegal... Ses is 
See AcT XLV oF 1860. 
PENAL SERVITUDE— 
sentence on offender already undergo- 
ing, 8S. 
jenelaoninent in default of fine annex- 
ed to substantive sentence of impris- 
onment, transportation, or in case of 
urther substantive sentences, 8. 398: 


he 7 
.7315 


S. 4 (w 
PLACE OF IN QUIRY— 
See INQUIRY, PLACE OF. 
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PENALTY— — 
for non-attendance of jurors or asses- 
sors, S. 225 
64 how recoverable, 
65 no appeal fr from or- 
65 der award ng 225 
65 on bonds, enforcement of 340 
PENALTIES -.- 
65 recovered by virtue of informations by 
Advocate-General oe wv. 182 
65 PENDING CASES— 
provisions of Code to apply to, . 
558 370 
65 PERIM (ISLAND OF)— 
66 application of Code to 
included within Sessions Division and 
66 District of Aden 8 
PERISHABLE PROPERTY— 
in respect of which offence committed, 
disposal of, S. 517 we 340 
66 eee hh of Court to sell, S. 525 . 44 
66 
sanction t to prosecute for, to be precise 136 
several prisoners not to me tried on 
67 joint charge . 158 
alternative charge in case of 166, 172 
67 en CONVICTED ON A soe 
PERSON in APPEARANOE— 
67 persons exempt from, by Civil Proce- 
dure Code also exempt from serving 
67 as jurors or assessors, 8. 320 sce 222 
67 PERSONAL ATTENDANCE— 
when Magistrate may dispense with, of 
67 accused, S. 205 147 
as to, by ‘accused’s pleader “where gen- 
tence one of tine only . 148 
of purdanashin women 148 
67 of person charged with offence not bail- 
67 ee oe not ordinarily be dispens- ‘iG 
67 eee 
PERSON: AL SERVICE— 
68 of summons how effected, S. 69 ww. «40 
PETITION— 
68 fee for, in non-cognizable sa 177 
of appeal what to accompany,, S. 419, 275, 276 
68 of appeal, Fa 419 275 
from jail, countersigning of 277 
PETITION OF APPEAL— 
to be in writing, S. 419 275 
68 presented by appellant or pleader, 
68 S. 419 we 245 
by what to be accompanied, “8. 419 275 
68 in Madras may be pisecnten by whom 276 
rejection of, 8S, 421 ie AG 
68 withdrawal of 277 
PETTY CASES— 
84 what are, S. 413 ... ie eels 
no appeal lies in, a 413. ioe. 20a 
PETTY FFENCE 
Code not to aie in Madras and 
119 Bombay to a cers in cantonments 
authorized to try,S.1  ... shi 2 
PETTY SESSIONS— 
Bombay Court of, 8. 20 12 
PHOTOGRAPHY— 
included in writing, 8. 4 (6) re: 4 
PLACE— 
ane Noes house-building, tent and veneen 
7 


PLACE OF TRIAL—See TRIAL, PLACE OF. 


PLEA— 
in warrant-cases, 8.255 ... aoe 


182 
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PLEA (Concluded)— 


POLICE-INVESTIGATION— 


of guilty to be recorded, 8. 271 » 195 non-cognizable cases where disclosed, 
S. 255 . 182 §. 155 as i. =—-:96 
accused may be convicted on, S. 271... 195 in cognizable cases, 8.156... 97 
of guilty what is not 182 penalty for giving false information in 97 
how recorded in High Courts and Ses- oal jurisdiction for, in certain cases 
sions Courts, S. 271 195 where accused is found 97 
of guilty, conviction upon, 8. 271 195 obligatory on persons examined in a, 
to be made by accused by his own to : speak truth 
mouth : 195 report in case of, to whom sent, 8. 157. 97, 98 
how pleaded ; 194 improper use of copies of statements 
in what language ‘to be recorded 195, 254 made in 97—100 
of not guilty in Sessions or High Court, attendance of witness on, 8. 160 96 
effect of 196 rule as to attendance of railway ser- 
to jurisdiction in case of charge against vants in 100 
uropean British subject 299 statements to Police i in, not to be signed, 
of guilty, no appeal in case of S. 162 101 
PLEAD not admissible in 
definition of, S. 4 (n) 5 evidence, S. 162 101 
every person accused before a Criminal dying declaration mado in, admissible 
Court may of a right be defended in evidence, S. 162 : 101 
ya 5 contradiction of witnesses by statement 
when person called upon to ‘show cause made on .. ~101 
as to furnishing security for keeping search by Police- officer in, S. 165 109 
the peace may appear by, S. 116 ; 63 when to be perso- 
when sentence one of fine only it may nal, 8. 165 109 
ba pronounced in presence of ac- when by subordi- 
cused’s .. 148 nate, 8.165... 109 
prisoner should not plead through 195 provisions as to search- warrants to apply 
right of accused to be defended by, to search in, 8S. 165 e ( 
S. 340 229 hours for search being made in 109 
when evidence to be taken in presence search by Police-ofticer directed in, by 
of accused’s, S. 353 40 officer of another  Police- -station, 
interpretation of evidence to, of ac- S. 166 110 
cused, Ss. 36), 361 244, 245 procedure when completion of, is im- 
may act under instructions of Public possible within 24 hours, 8. 767°... 110 
Prosecutor, S. 493 329 provisions for detention of accused 
may conduct prosecution, S. 495 330 beyond 24 hours during 110, 111 
POLICE— by subordinate, report of, S. 168 111 
in Calcutta and Bombay Code applies release of accused during for insuffici- 
to, where specifically provided, 5. 1 2 ency of evidence, S. 169°... 111 
what part of ‘Code applies to, in Calcutta bond for appearance taken on, S. 170... 112 
and Bombay ae 2 forwarding accused to Magistr ate after, 
in Presidency-towns 2 Ss. 170 - 12 
of the town of Bombay 2 diary of proceedings on, S. 172 113 
of Madras 2 to be completed without delay, Ss. 173... . I1l4 
information to, and powers of to inves- in case of unnatural death, S. 174 115 
tigate, in Calcutta and Bombay 2 power of eae to issue summons in, 
powers of arrest of, in Pence as S. 175 116 
towns i : 2 in caso of death in Police custody,S. 176 117 
when public to assist, S42. 24. POLICE-OFFICHR— 
as to procedure by, upon seizure of pro- application of Code to, 8.1 es 2 
perty taken under 8. 51 or stolen 2 report of, not a complaint : 
when, may arrest without warrant, information given to, not a complaint 3 
S. 54 30 when powers of an officer in charge of 
what persons, of all grades may ar- a Police stution may be exercised by ) 
rest .. 32 Magisterial powcrs conferrible on,S8.14 10 
as to persons whom officer above rank as to power of Local Government. to 
of head constable and head constable confer Magisterial powers on, in Sal- 
may arrest. 33 ween and Aracan Hill districts 22 
special powers of, in Presidency- -towns 33 aid to person other than, executing 
powers of, respecting veurants and de- warrant, 8. 43 24 
serters . -. «33 when village, bound to report certain 
POLICE-DIARY— matters and to whom, S. 45 . 26 
Court may send for 96—113 how to make arrest, 5S, 46. 27 
not used as evidence 96—113 must notify substance of “warrant to 
use of 96 person to be arrested and if required 
prisoner has no ‘right to production must show him warrant . 28 
of 96—114 offering unwarrantable personal vio- 
entry in, of infor mation in non- cogniz- lence to any person in his custody 
able cases, S. 155 96 liable to be punished __.. 29 
Police-officer refreshing his memory pnowinely disobeying directions laid 
from, 8. 172 113 down b y S.48 hable to punishment 29 
ony of Pea in investigation power of, when authorised to make 
in, S 113 arrest to break open doors and win- 
keeping a ee ne 114 * dows for purposes of liberation, 8.49 29 
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POLICE-OFFIOCER (Continued)— 


directing a neighbour to take charge 
of a person responsible as if he had 


H, C CR P 


POLICE-OFFICER (Continued)— 


how to submit report in Burma 
power of, to ape attendance of wit- 


32 


made the arrest 31 nesses of, 
of all grades arrest without warrant by 32 not authorised to require attendance 
may arrest vagabonds and habitual of an accused person with a view to 
robbers, 8. 392 his ae the Hoar dae : 
wers of superior, und ur pean power of, in cognizable cases to re- 
ere ca ‘ er Euro 33 Eg attendance of witnesses, 8S. 
procedure when, deputes subordinate 
to arrest without warrant, information to, and to inestigation hy— 
S. 56 we ae making investigations in cognizable 
when order to be in writing, cases may examine witnesses, 8.161 100 
S. 56 el ~ 94 not obligatory upon to reduce into 
when verbal order to arrest writing any statement made to him 
legal 34 during: an investigation ... 100 
persons arrested to be taken before, may refresh memory by referring to 
S. 60 documents containing statements of 
to report ap reheusions. to-~ Distriot ersons examined by him during an 
Magistrate, ar 36 investigation 100 
in charge of ae station to report statements of witnesses recorded by, 
arrests to District Magistrate, S. 62 36 while making investigation under 
summons on, through whom to be S. 161 form no part of a Police diary 100 
served 40 not obligatory upon, to reduco into 
to notify substance of warrant to per- writing any statements made to 
son to be arrested, S. 80... 44 him during an investigation 100: 
should not attempt to arrest without may refresh his memory by referring 
warrant in his possession so as to to documents in which he has re- 
show it if necessary 44 duced into writing under 8. 161 state- 
protected against prosecution for acts ments of persons examined by him 
done under Chapter IX, S. 132 70 during an investigation 100 
must report all cases of arrest without may refresh his memory by "referring 
warrant to District Magistrate 94 to the writing made by 101 
? ; statements to Police ad i a signed 
preventive action of— or admitted in evidence, S. 162 101 
to prevent commission of cogni- oral evidence of the statements made 
zable offences, S. 149 94 and reduced into writing is not inad- 
By whom and to whom information missibte 101 
of design to commit such offences the writing itself cannot form part of 
should be given, S. 150... 94 the record or be used as evidence for 
power to arrest to prevent cognizable or against the accused 101 
offences, S. 151 94 no inducement to be offered to person 
prevention of injury to public property, to make declaration, S. 163 ... 103 
S. 152 95 as to confessions to 103 
inspection by, of weights and measures sae and inadmissibility of 
without warrant, 95 essions to 103 
seizure of weights a measures by, fatoment Mt be a Polic admitting guilt 
S. 153 95 overheard by a Policeman inan ad- 
to take down in writing oral informa- joining room, the prisoner being igno- 
tion in cognizable cases, S. 154 . =.95 rant of Policeman’s VICHY) may be 
how to proceed on information in non- proved 104 
cognizable cases, S. 155 .. when search may be made by , for docu- 
asto investigation into non- cognizable ment or other ine eee 109 
cases, S. 155 96 when scarch may a ie for 
when by, may investigate non- -cogniz- document or other thing, S 109 
able cases, S. 155 96 to conduct search in person if practi- 
no Police-officer m ay without the ex- cable, 8. 165 100 
press order of a Magistrate investi- subordinate officer can only ‘search un- 
ate an offence not cognizable by the der a written or of . 109 
olice as to search by niga 109 
investigation by, what it includes 06 not to be compelled to say whence 
when, may use civil force to eee he got any information as to the com- 
unlawful assembly, S. 128 96 mission of an offence 110 
in charge of Police-stution— 96, 97 when officer in charge of Police- station 
3rd Class Magistrate has no power to may require another to issue search 
direct Police to hold an investigation warrant, 8. 1 110 
as to truth of a complaint 07 when, may require another to issue 
8. 155 applies to inves eipesions by the search-warrant, S. 166 110 
Police i. Calcutta and Bombay 07 report of result of investigation to be 
power of, to investigate cognizable made to, 8. 168 111 
cases, S. 156 97 power of, to release accused when evi- 
to send report of information to Magis- dence deficient, 8.169... 111 
trate where cognizable sail sus- as to report of investigation by subor- 
pected, 8S. 157 . 97 dinate, 8. 168 . ili 
where local investigation _ dispensed to forward accused to Ma, istrate when 
with by, in cognizable case, 8. 157 . evidence sufficient, 8S. 170 112. 
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POLICE-OFFICER (Concluded)— 


power of, when evidence sufficient to 

take security from accused for his 

apnesrance before Magistrate, 
7 


should bind accused, complainant and 
ae witnesses to 
pear before 
Mavivtrate with- 
in reasonable 
time 
to enter bis proceeding in investiga- 
tion in diary, 8. 172 
property transmitted to Magistrate un- 
der 8S. 170 to be retained by, pending 
disposal of the case 
to forward report of investigation to 
Magistrate, 8. 173 : 
report of, 8. 173 .. 
to ee and report on suicide, &e., iN 


report on suicide, ‘&e., to be ‘signed by, 


to forward report on suicide to Magis- 
trate, S. 174 

when, to forward body of suicide to 
medical officer, S. 174 

may for purpose of investigation sum- 
mon persons pea eee with facts of 
the case, 8. 175 

not proper for Magistrate when com- 
plaint made before him to refer it to 

when reference to, under 8. 202 can be 
made 

as to the indiscriminate use of, for in- 
vestigation of complaints pa 

as to remand to custody of 

when, will not be a mitted to conduct 
prosecution, S. 

as to, conducting a redeiacas in Upper 
Burma 

has no power to ‘take surety-bond for 

roduction of any li before 
olice 

procedure of, u on seizure of stolen 
property, s. npe ; 

powers of superior, S. 550 . es 


POLICE PATEL— 
_ prosecution of, in Bombay... 
POLICE-REPORT— 
as to dispute relating to land, S. 145 .. 
how submitted, 8. 158 
PS 150 of Magistrate on receipt of, 


in investigations, ‘contents of, 3. 173. 

submission of, S. 173 

by py ape rior officer of Police, 8.1738... 

illing by another or by eames, 

rehinory, or by accident, 8. 174 

who may take cognizance of offences 
on, 8S. 191 sae wd 

POLICE- STATION— 


definition of, S. 4 (0) 
officers in charge of, S.4 (0) 

powers of an officer in charge of, may 
be exercised by Police-officers supe- 
rior in rank throughout the local 
area to which they are appointed ... 
as to powers of an officer in charge of 
uties of an officer in charge of ... 

POLITICAL AGENT— 
certificate by, for inquiry in British 
India into offence committed in 
foreign state, S. 188 ene ooo 


112 


113 
113 


113 


114 
114 


115 
115 
115 
115 


116 


146 
234 


330 
330 


343 
367 


141 
84 


Oren 


124 


POLITICAL-AGENT (Concluded}— 
as to offences scornaheees in 


Native State, 8 124 
for trial in British India of 
offence committed in foreign 
territory, 8. 188 124 
trial by, of offenders arrested in British 
India and forwarded to ... 125 
copie of depositions and exhibits 
before, when received in evidence, 
8. 189 126 
Local Government may direct copies of 
depositions made or exhibits pro- 
duced before, to be neeenoa in evi- 
dence, 8. 189... . 126 
definition of, S. 190 126 
PORT BLAIR— 
language of record of evidence in 243 
POSTCA 
in euatody < of Post- poet proguconie of, 
POSSESSION— 
of disputed land, inquiry as to when 
and by whom to be made, 8.145... 84 
of disputed land to be retained by party 
in, until legally evicted, 8. 145 84 
order for retention of, S. 145 84, 90,91 
as to what is actual, under 8. 145 87,88, 89 
factum of so 88 
inquiry ‘as to .-- 88,89 
finding of ; 89 
of immoveable poe es after forcible 
dispossession, order for, 8. a 
POST-MORTEM bX AMINATION — 
by local officers, S. 174 = .. 115 
rules for oe 115,116 
disinterring corpse for, S. 176 .. 117 
evidence of medical witness as to, 
S. 509 sa 336, 
POST OFFICE— 
production of letters in, how obtained, 
S. 94 ee a . 51 


detention of documents in, at instance 
of Subordinate 
Magistrate pend- 

ing orders, S. 95 51 

of Commissioner of Police, 8.95 651 

what search-warrants to apply to, 8.96 61 
persons employed in, exempt from 


service aS jurors or assessors, S. 320... 222 
issue of search-warrant for letter in, b 
Magistrate not empowered void, 
S. 530 si a ww. 349 
POST OFFICE ACT, XIV OF 1866— 
trials of offences against .. dn 122 
POSTPONEMENT— 
of issue of process where Magistrate 
distrusts truth of complaint, 8.202 145 
of trial or inquiry grounds for, S. 344 232 
remand of accused on, S. 344 232 
of case or appeal pong: application 
for transfer, S. 526 348 
POWERS— 
under repealed enactments, saving of, ; 
é 
of District Magistrates, delegation of, 
9 


conferrible on Police-officers as Magis- 
trates, S. 14 10 
on special Magistrates, S. 14 10 

Moonsiffs may be invested with Magis- 


terial 10 
of Criminal Courts to try offences under 
enal Code, 

§. 28 eee 
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POWERS (Continwed)— 


of Criminal Courts totry offences under 


laws other than Penal Code, S. 29 16 
conferring of, in certain provinces to try 
oifences not punishable with death, 4 
of Criminal Courts ees ... 17,23 
of Magistrates to impose fines, S. 32... 17 
imprisonment, 8S. 32 17 
solitary confinement 18 
whipping 18 
to sentence to imprison- 
ment in defaultof tine, 
conferred on Magistrates by name or in 
virtue of office, 8.39 _... Be pe 
to beconferred on classes of Magistrates 
enerally to be byofticial titles, 
S. 39. ee 


of Magistrates, conferment, continu- 
ance, and cancellation 


change of, during trial ... 22,23 
to take effect from date of communica- 
tion of order, 8. 39 se. gut 
conrorned on officers, continuance of, 
eee of, by Local Government, 
of Inspecter-General and other officers 
of Police ae a ite 
to record statement, and confessions 
on investization into offence, 8. 164 104 
of High Court dealing with reference 
submitted by Sessions Judge dis- 
a ate with verdict, S. 307 ves 
of Magistrates to be indicated beneath 
official signatures oa sie 
cf High Court on reference for con- 
firmation of sentence... 204,250 
of Appellate Court in disposing of 
appeal, S. 423 ... Se a 20 
of Sessions Courtas to offences com- 
mitted before it- 
self, S. 477 318,312 
as to offences brought 
to its notice in judi- 
cial proceeding, _ 
S. 477 ... 318,319 
of Court of Sessions to charge person 
for offence committed before itself, 
S. 477 a bi) 318,319 
to order sufficient bail when that first 
taken is insufficient, 8. 501 sa 
of soe ones to examine witnesses, 


216 


: se = we Oat 
of Court to summon medical witnesses 
whose deposition 
tenderedin evi- 
dence, 8. 509... 336 
Witnesses or ex- 
amine persons 
present, 8S. 540 357 
of Local Government to appoint places 
of imprisonment, 8. 541 ... .. ©3808 
of Presidency Mayistrates to orde 
prisoners in jail to be brought up for 
examination, S. 542 ai ww. 309 
of Court of Sessions to pay expenses, o 
compensation out of fine, S.545 —.,. 368 
of superior officers of Police, 8. 550 ... 367 
to compel restoration of abducted 
females, 8. 551 sss 367 


of High Court to make rules for inspec- 
eer records of suburdinate Courts, ~- 


POWERS (Concluded)— 
of Local Government to decide language 
of Court, 3. 556 we wae 
of Governor-General in Qouncil and 
Local Government when exercisable, 
8. 557 sah oe 
PREGNANT WOMAN— 
postponement of capital sentence on, 
S. 382 .. 
in Sonthal Per- 
gunnahs 


PREJUDICE— seeded 
to prisoner, test of admissibility o 
amendments of charge .. rye 
to accused by reason of irregulari- 
ties us 
PRELIMINARY INQUIRIES— | 
by Magistrate on receipt of Police re- 
port, 5S. loo... i 34 
rogister of 


before grant of sanction to prosecute 134, 


when necessary before granting sanc- 
tion to prosecute _ se i 
in case of offencesagainst Civil and Re- 


venue Courts, S. 476 ; 


transfer of, to Magistrate of 1st Class, 


S. 476 


into offences against administration of 


justice, S. 476 
object of 
necessity for .. 


when sanction to prosecute should not 


be granted without in aig 
by Civil and Kevenue Courts as to 
offences committed before them- 
selves, 8.478... rae cee 
or brought to their notice 

in judicial proceeding, 

S. 478 oe sas 


PRESIDENCY MAGISTRATE— 
when Chief, may require Postal or Tele- 
graph authorities to produce docu- 
ments, 8. 95... i aus 
power of, to cause search of house sus- 
aan to contain stolen property, 
3. OS 


may require person to give security 
for keeping the peace, S. 106 

when, may take security from vagrants 

and suspected 

persons for 

good behavi- 
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370 


257 
257 


166 


354, 357 


SS 


135 
138 
317 


317 
317 


319 


’ 


our, 8. 109 58, 59 


from habitual 
offenders, 8. 
110 5 
to report imprisonment excecding one 
year in default of security to High 
Court, 8.123 ... is tae 
power of, to release person imprisoned 
for failing to give security to ear 
the peace or for good behaviour, 5. 


may cancel surety-bond, 8.125 
whether competent to issue Injunc- 
tion in case of nuisance, .. a 
cannot act under S. 145 in disputes as 
to possession of land ve ce ae 
may order Polico-ofticer to_ investigate 
non-cognizable case, S. 155 ve 
power of, to issue summons or warrant 
for offence committed beyond local 
jurisdiction, S. 186 a i. 
or refer matter to High 

Court, 5. 186... 


59 


67 


68 
68 


81 


122 
122 
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PRESIDENCY MAGISTRATE (Concld. —— 
beri auey take cognizance of offences, 


procedure of, on ‘receiving “complaint, 
S. 200 


INDEX, 


143 
postponement by, of issue of process on 

complaint, S. ¢ 145 

power to commit for ‘trial, 8.206 148 
not required to give reasons for refusal 

to issue process during inquiry, S. 

208 . 149 
not to record reasons for commitment, 

S. 213 154 
when, may sto proceedings in case 

instituted otherwise than on com- 

plaint, S. 249 ... bd . 179 
summary powers of 186 
to submit return, showing working 

of his Court to Commissioner of 

Police 188 
when, may offer conditional pardon, 

S. 337 
need not record reason for tendering 

pardon to accomplice, S. 226 
record of evidence in Court of, 8. 362... 245 
judgment of, contents of, S. 370 ww» Dol 
appeal from ‘sentence of, "8. 411 272 
what sentence of, is appealable 272 
may refer question of law to High 

Court, S. 432... 284 
may age “into and try charges 

against mannan British subjects, 

8. 443 299 
sentence, may ‘pa ss on ” European 

British subject, S. 446 300, 301 
may order maintenance, 8. 488 324 
power of, to order prisoner in jail to 

be brought up for examination, S. 
power of, to compel restoration of 

abducted females, 367 

PRESIDENCY MAGISTRATES— 
appointment of, 8, 18 wae AZ 
may sit together as 2 Bench, 6.18 2. 12 
one of the, to be Chief Magistrate, 

S. 18 2 
appointment of Benches by, ‘S. 21 12, 13 
Jocal limits of jurisdiction of, S. 19 12 
in Bombay to have powers exercised by 

Court of Petty Sessions, 
8. 20... 
appeals to, nied law of Muni- 
cipality, 5 é : 
power of Chief, S. 21 
rules for guidance of, 8. 21. 12, 2B 
ex-ofticio Justices of the Peace, S. 25.. 15 
sentences of, S. 32 ; aa aE 

PRESIDENCY-TOW N— 
definition of, S. 4 (A) 4 
to be deemed a District, 8. 7 as 8 
service of summons in, when person 

summoned cannot be found, 8. 70 . 41 
only Magistrate in who can require 

delivery of documents from Postal or 

Telegraph authorities is the Chief 

Magistrate 51 
offences against “Railway Telegraph 

Post-Ottice and Arms Act may be 

tried in, S. 184 fie ee 
jurors’ book in, S. 3ll ‘ee 220 
number of jurors to be summoned in, 

8. 315 221 
commen in case of witness being 

n, 8. 504 . 335 

PRESIDENCY. TOW NS— 
powers of Police to make arrests in 27 
special powers of Police in 33 


Page. 


PRESIDENCY-TOWNS (Concluded)— 


trial of nuisances in 

who in Calcutta may issue orders in 
urgent cases of nuisance 

who can direct previous local examina- 
tion in 146 


Peron charged outside, jointly with 
European British subject to be com- 
mitted to High Court, S. 214 155 
as to i A of jurorsin, 8.276 ... 197 
PRESUMPTI 
where charge founded on Conia caclOry 
statements 172 
under 8. 30 of Evidence Act ~- 201 
on refusal of accused to answer auey 
tion by Court . 231 


PREVENTIVE ACTION OF POLICE— 


arrest of person about to commit cog- 
nizable offence, S. 149 

cognizable offence, power of Pouce to 
prevent commission of, 8. 149 

warrant, arrest without, 9. 151 

arrest of persons about to commit, 
cognizable offence, S. 151... 

ae ers iter arrest without warrant, 


prevention of i injury to public property 
by, Police, S. 152 

public landmark, prevention by Police 
of injury to, S. 152 

buoy, prevention by Police of removal 
of, S. 152 

instruments for ‘weighing, “inspection 
of, by Police, 8. 153 

cognizable offence, information of de- 
sign to commit, 8S. 154 ’ 


& GE F ER F RE FE 


PREVENTIVE SERVICE—__ 


officers of, pea ae from service as aurore 
or assessors, 


PREVIOUS RCQUITTAL— 


persons once acquitted not to be tried 
for same offence, S. 403 .. 267, 

by a Court of competent jurisdiction 268 

what amounts to an acquittal 26 

not a defence on a second trial unless 
the offence be the same ... 

release of prisoner on ground that pro- 
ceedings illegal or irregular does not 
amount to an acquittal : 


PREVIOUS CONVICTION— 


whipping after . Se Mien, 
to be set out in charge, 8 . 221 159-237 
omission to set out, how remedied, 

S. 221 , 160 


should form separate head of charge... "160 
proof of 
question of proof of, to go to jury O11, 213 
procedfire in case of, in High Court 

and Sessions Court, S. 310 219 
is in all cases evidence against accused 219 
reference to, not to be made till convic- 

tion of subsequent offence 219 
of offences against coinage, stamp-law 

or property, procedure on case of, a 
if intended to be “proved must be men- 

tioned in the charge 159, 237 
persons oe ponwrte’ not to be tried 

for same offence, S. 
by incompetent Court, effect of, S. 403. ’ 968 
conviction must be by Court of compe- 

tent jurisdiction 
to be a defence on a second trial the 

offence must be the same ; 

how proved, 8. 511 
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PRIESTS— 
exempted from service as assessors or 
jurors, S, ar “ 
PRINCE— 


liability of British subject for offence 
commiten in dominions es native, 


188 , 124 
PRIN TING— 
included in writing, S. 4 (e) 4 
PRISONER— 
rules in N.-W. Provinces as to dis- 
charge of. confined in default of pay- 
ment of fine, on payment of such fine 19 
should plead by his own month and not 
through counsel or pleader 195 
discharge of jury in case of sickness 
of, 8. 200 
may be convicted on his own uncorro- 
borated confession . 202 
particulars for identification of 241 
provisions as to, in Mofussil ... 258 
to be furnished with copy of judgment 
or order appealed against 276 
power Lee bring up, in jail for examina- age 
PRISON] ERS’ TESTIMONY ACT, 1869— 
lel Hide iced Magistrate not- 
PRIVATE DEF NCE— 
right of 
against officer attempting to arrest 28 
inst Lee executing warrant 45 
PRIVATE 
arrest by, Ss. 51, 30 , ...29, 34 
making arrest ‘to make over person 
arrested to Police-officer, S. 59 
PRIVILEGED COMMUNICATION—_ 
question as to, to be decided ans J none 
and not by jury 210 
PROCEDURE— 
conferred by other laws, saving of ve 
cial, ; 2 
saving of special form of 2 
where Police-officer deputes subordinate 
to arrest without warrant, S. 56 34 
where accused is arrested for refusal to 
give name and residence, S. 59 , 35 
where receipt for service ‘of summons 
cannot be obtained, S. 71 41 
on arrest of person against whom war- — 
rant of arrest issued, S. 85 46 
by Magistrate before whom person 
arrested is brought, S. 86 46 
of Magistrates not empowered to re- 
quire security to keep the peace 58 
as to security for behaviour or keeping 
the peace when party is 
present in Court, S. 113 62 
when party is not in 
Court, S. 114 62 
in proceedings for security for keeping. ag 
peace —6 
for good behaviour 6366 
in respect of public nuisances, 8.133... 71 
in showing cause against order for 
removal of nuisance, 8, 1: 75 
where jury to try whether order as to 
Bogs nuisance is proper is claimed, 
17 
when jury in nuisance case finds order 
unreasonable, 8, 139 78 
where jury finds Magistrate's order for 
removal of public nuisance is proper, P 
e 7 


on order for removal of 


ublic nuisance 
being made absolute, 55 


“8 
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where temporary order in urgent cases 
of public nuisance is required, 8.144 80 
in case of disputes as to immoveable 


PROCEDURE (Continued)— 


property ... La 
on intoemation to Police in cognizable 
cases . — 
in non-cognizable cases, S. 155 «(96 
on investigation into cogniz- 
able offence, S. 157 ww «=: 
sa an case is sila 


in recording confessions 104, 105 
where investigation into offence cannot 
be completed within 24 hours, S. 167. 110 
on complainant or witness refusing to 
attend before Magistrate, 8S. 171 113 
on arrest for offence committed outside 
local jurisdiction, S. 186 122, 123 
where person is arrested for offence 
comnts beyond local pie of 
Court, 8.1 122, 123 
on receipt of complaint . 142-148 
in inquiry preliminary to comet aes 
on commitment without, or with im- 
perfect, charge, 8. 226 ... 162 
in summons-cases 176—179 


when truth of charge is 
admitted, S. 243 we 176 


is not admitted, S. 244 176 

in trial of warrant-cases s by Magis- 
trates 179—186 
in warrant-cases 179—186 
in summary trials 189—191 
in Sessions Court 191—226 
in High Court 191—226 
where juror ceases to attend, S. 282 ... 200 


is unable to understand the 
evidence, S : 

in trial by jury or with assessors in case 
of previous conviction, 8. 310 a 

where accused though not insane does 

not understand proceedings, S, 341 

of Provincial Magistrates in cases which 
he cannot dispose of, 8. 346 

where Magistrate cannot oi suffi- 
ciently severe sentence, 8 

where whole or part of dens has 
been heard by predecessor of sige 
trate, 8. 350 ' 

on reference for confirmation, 8. 379. 

for levy of fine 259, 

on appeal by Government ‘against ac- 
quittal, S. 417 5 . 273 

on presentation of appeal .. 275, 276 

where Judges of Appellate ‘Court are 
equally divided in opinion, 8. 420 ... 283 

where question is reserved on Original 
Side of High Court, S. 434 s 

of Courts calling for records of in- 
ferior Courts, 8. 435 

where Sessions Judge finds powers in- 
adequate, S. 449 

on claim of person to be dealt with 
as European British subject, S. 453 

on application by European British 
subject to be brought before High 


219 
229 
236 
238 


239 
295 
1 


285 


Court, 8. 457 . .. 307 
in case of accused being Junatic, 9. aaa 
cases of person committed before 

Gear of Session or High Court being 
lunatic, S. 312 

in case of Eecices affecting adminis- 
tration of justice, 8. 476 we OF 
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PROCEDURE (Coneluded)— 

where lunatic accused in confinement is 
declared fit to be dis- 

charged, 8.474. 318, 319 
reported capable of mak- 

ing defence, S. 474. 318, 319 

in certain cases of contempt 319, 302 

where accused was insane when offence 
committe sei 


on forfeiture of bond, 8. 514. 339 
by Police upon seizure of property, 
on transfer of cash to High Court, 
S. 526 
when High Court withdraws case to 
itself, S. 526 344, 345 
licable to pending cases, 8. 558 370 
PRO EDINGS-— 
what are judicial,S.4(d) .. 4 
commencement of, before Magistrates 147 
when vitiated by irregularity, . 530. 349, 350 
order calling for, under 435 void if 
Magistrate not empowered, 8.530 ... 350 
provisions as to, irregular... 9, 350 
eld in wrong place, effect of, 8S. 531... 350 
effect of irregularity of, S. 537 we Bot 
provisions as to copies of, S. 548 . 3864 
rules and orders as to ... ee 365 
PROCESS— 
to compel appearance si 36—50 
rules for service of, in Aden 40 
in Assam 37—39 
in Bengal 37—39 
in Bombay .. 40 
in Burma o. 49 
in Madras ». 30 
general rules as to 49—51 
issue of, for offence committed outside 
local jurisdiction, 8. 186 122, 123 


postponement of issue of, where Magis- 
trate distrusts truth of Pi a 
8. 202 145 
rules as to issue of .. 147 
who may issue 147 
grounds for issue of, to “compel at- 
tendance of European British sub 
ject ... 147 
in warrant-cases for production of evi- 


dence for defence 183 
grounds for refusing, for accused’s wit- 
nesses to be recorded, S. 257 184 
in warrant-cases refusal to issue on 
ground of vexation or delay, 8S. 257 184 
issue of, on European British subjects 
how returnable, S. 445 300 
under S. 186 by Magistrate not em- 
owered, S. 529 ww. dd 
PROCLAIMED OF FENDERS— 


by whom information must be given in 
respect of, S. 45 ee i) 

arrest of, without warrant, "8. 54 30 

warrant far arrest of, may be addressed 


to landholders, &e. .» o. 78... 44 
PROCLAMATION— 

for person absconding, S. 87 we 46 

how to be published, 8. 87 . 46 


may be published for appearance of any 
person against whom a warrant has 


been issued . 47 
fee for, of an absconding party 47 
fee for, for witness not ae 47 
any Magistrate has power to issue, in 
cases Behera) before him avon “MZ 
abscond, meaning of a oe «=A 
PROCLAMATIONS— 


issued under repealed Acts, saving of 2 
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PRODUCTION— 
of documents a jcustony < Postal or 
ele rtment, 
s. ‘oa — 6), 51 


or other things, summons 
for, 8S. 94 ... 50, 15 
PROHIBITION— 
of repetition of public nuisance, 8.143 80 
PROMISE— 
confession obtained by, 8. 163 103 
PROOF-- 
of service of summons outside local 
limits 8. 73 42 
when oe amcer? is not prenent, 


42 
PROPERTY— 
power of Court to sree: of, a arding 
which offence committed 340 
as to restoration of by Court 341 
order for restoration of, is conclusive 
as to immediate right of possession 341 
Court cannot pass order with reference 
to disposal of, unless it is progaced 
before Court 341 
as to restoration of currency note oe AL 
destruction of obscene books... 343 
may be delivered for disposal to Dis- 
trict Magistrate or Subdivisional 
Magistrate, S. 518 3AZ 
payment of money found on accused to 
innocent purchaser of, S. 519 we B42 
who may stay or modify order as to 
disposal of, S. 520 342 
destruction of libellous and other mat- 
ter, S. 521 
power of Court to restore possession of 
immoveable, S. 522 
procedure by Police upon ‘seizure of, 
§. 523 
procedure where owner of, seized un- 
known, S. 5238 ... 
procedure where no claimant appears 
within six months, 8S. 524 3) 
who may sell suspicious or stolen, _... 
in Punjab 344. 
in Madras 344 
in Bombay ... 344 
in Oudh 344 


power of Court to.sell perishable, 8. 525 344 
PROSECUTE— 
ao ee appear before Magistrate to, 
17 


who may give sanction to, 8. 195. 132, 133 
refuse sanction to, S. 195. 132, 133 
revoke sanction to, S. 195. 132, 133 
PROSECUTION — 
for contempts of lawful authority, 8. 195 134 
for contempt of authority of publie ser- 

vants, S. 195 ; 

for offences against public justice, S. 195 
32, 133 

sanction for,in eee certain ene 


of offences against public” 

eee: S. 195 132, 133 
re Maer to documents, 
subordination of Courts as to granting, 

&c., sanction for, S. 195 . 182, 133 
necessity for sanction for, S. 195 133 
nature of sanction for, 8.195 —_ 122, iz ,136- 
for offences Sarcaey. Hi documents given 

in evidence, S 32, 133, 
notice not necessary before granting 

t sanction for... ss aes 
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PROSECUTION (Concluded) — PROVINCE— 
for offences inst the State, S.196 140 definition of, S. 4  ( ) 
of Judges and other public ‘servants, PROVINCIAL SUBORDINATE MAGIS. 
sanction for, 8.197 ... 140 TR 
conduct of 8.197  ... 140 ree? E iedee may be passed b yy. on 
for offences against marriage, 8.198... 141 European British subjects, S. 
for breach of contract, 8.1 we 141 power of, to apply for issue of commis- 
for defamation, 8. 198° sad .. 141 sion to examine witnesses, .. 300 
for adultery, 8. 199 142 PUBLIC— 
for enticing a married woman, 8. 199... 142 when to assist Magistrates and Police, 
except in cases under Ss. 497 and 498 S. 42 24 
mae ene’ Code to be designated Queen- ve to give information of certain offences, 
inden! Ss. 497, 498 of Penal Code, death Criminal Court to be open to general, 
of husband. pending 142 S. 352 240 
withdrawal of husband from 142 power of Court exclude, from Court, 
taking of evidence in inquiry before ww. 240 
Magistrate, 8. 208 148, 149 PUBLIC HEALTH— 
bond mG secure attendance of witness temporary order pevretning acts dan- 
for, after commitment, S. 217 ai gerous to, S. 144 - a. 80 
alteration of charge where offence re- PUBLIC JUSTICE— 
quires sanction for, S. 230 prosecution for alr offences against, 
withdrawal of charges by officer con- sanction for, S. age ve -Ld2 
ducting, 8. 240 175 PUBLIC LAN DMARK — 
in warrant-cases, summoning of wit- revention by Police of injury to, 8.152 95 
nesses for, S. 252 179 PUBLIC NUISANCE— 
examination of witnesses for. 179, 180 conditional order for removal of, who 
sheers OnE witness for, in warrant-cases, empowered to make, 8, 1 71 
182 no order made by a Magistrate under 
a of right to recall witness of, for S$. 133 shall be called in muerte in 
cross-examination . 183 any Civil Court, S. 133 rel 
conduct of, in sessions trials, 8.270... 194 definition of public place i in “regard to, 
opening case for, in trials before High S. 133 71 
Court or Sessions Court, 8. 286 ... 201 in Municipalities in the Central 
when witness oughttobecalled by,S8.289 205 Provinces 12 
procedure in Sessions Courts after ex- powers of Presidency Magistrates with 
amination of witness for, S. 289. _... reference to, in Presidency-towns ... 12 
general duty of ... 182, 201, 306 what Magistrates are empowered to 
See DUTY OF PROSECUTION. deal with, in Madras, Bombay and 
revival of 290 Punjab a 
Police-officer having taken part in inves- procedure of Magistrate who has com- 
tigation not to be permitted to con- menced proceedings under 8.133... 72 
duct, 8.495. 330 obstruction of a private path not a 
person "permitted to conduct, may do 80 nuisance under 8, 133 73 
personally or by pleader, S. 495 330 order of Magistrate should be confined 
who may conduct, with permission of toa direction toremove ... 73 
Court, S. 495 330 no length of employment can legalise 
without permission, S. 495 330 @ trade or occupation which is a 73 
permission to conduct, when neces- wh'n 8. 133 warrants Magistrate in- 
sary, 8.495... 830 terfering with a prostitute 73 
withdrawal from, 8. 494 330) jurisdiction of Criminal Courts respect: 
duty of 150, 177, 180, 328-331 ing 74 
whether bound to tender at Sessions jurisdiction of Civil Courts with re. 
witnesses summoned by it 358 spect to rec | 
PROSECUTOR— when persons aggrieved by an order 
bond for appearance of, at Sessions or under Chapter X can sue parties who 
High Court, 8. 217 157 instituted proceedings before the 
trial in Sessions Court to be conducted Magistrate. er L : 
by Public, S. 270 194 form and substance of order under 
examination of witnesses by, in High Ss. .. 403 
and Sessions Court, S. 286 201 service of notification of order, in re- 
whether bound to produce in Sessions gard to 8. 134 ae rey (7) 
Court witnesses called before com- what irregularit ‘does not invalidate 
mitting Magistrate 201 order in regard to 75 
summing up case by, on ‘accused not when non-service of notice to remove a 
adducing evidence, S. 205 nnvisance is not a sufficient ground to 
right of, to reply, 8. 292 207 set aside order of Magistrate . 
whether affected by accused publication of proclamations as to . 
putting in documents 7 person to whom order is addressed to 
accused applying for transfer of case obey, or show cause or claim jury, 
may cy i to give bond for §. 135 16 
costs of, S as to reversal of illegal orders under 
See PUBLIC PROSECUTOR. §. 135 76 
PROSTITUTE— consequence of person to whom order 
trade or profession of, not necessarily is addressed not obeyine or avons 
@ public nuisance oe we 73 cause, §. 136. 76 
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PUBLIC NUISANCE (Concluded)— 
et on appearance to show cause, 


sé 76 
where person does not appear within 
time limited, but before case is taken 
up, Magistrate must hear his objec- 
tions 16 
procedure where such person claims 
jury, 8.138 __.. 77 
when person on whom notice served 
applies for a jury, Bagssteate mouno 
to appoint one. “é 77 
constitution of a jury as to. 17 
when jury is not properly constituted... 77 
verdict of jury as to 77 
procedure where jury are Ma istrate’s 
order to be reasonable, 8 78 


of ah of majority of Hpi asto .. 78 

egistrate is bound to be guided by 
decision of the ju 

iar on order} being “made abso- 
lute, 8.1 78 


pousequcnee ae disobedience to order, 


procedure on failure to a 
omission to return ver 
whenever for any cause the constitu- 
tion of the jurors is changed and a 
fresh juror is appointed, high thet 
must fix a time within which their 
award is to ve made . e 79 
injunction pending inquiry, in regar 
to S. 142 : : y> = 79 
no suit shall lie i in respect of anything 
done in coud faith by a Bee erate 
under S,. 142 79 
Magistrate may prohibit repetition or 
continuance of, S. 143 


appoint uy 9 or 


80 
orders made under 8. 143 are not pro- 

ceedings within the meaning of 8. 435 80 
Temporary orders in urgent cases of 80—83 
power to issue order absolute at onco in 

urgent cases of, S. 144 80 
by whom such orders may be issued, 

§. 144 80 
who have powers ‘to issue orders under 

S. 144 in Presidency-Towns 81 
to sustain a charge under 8S, 188 of the 

Indian Penal a order must be in 


writing 81 
Magistrate may, ‘take action under 

S. 144 on oral information .. Bl 
jurisdiction of Magistrate as to 81 
S 144 does not apply to cases which 

refer to collection of market dues ... 82 


Magistrate has no jurisdiction to make 
order under S. 144 oe for the 


protection of pro 82 
cases to which ¢ ree ae does and does not 
apply 82, 83 


as to service of “order issued meer 


as to revision of such order... 
PUBLIC PEACE— 
disper sion of hed ree to cause 
disturbance of .. af 69, 70 
PUBLIC PLACE— 
are i order as to nuisance in, 


. ws, 90 
meaning of, S 133 aa Pree’ f | 
PUBLIC PROPERTY— 

public to aid Police, &c., in Prevenung 

injury to, S. am . 24 

Police to protect, 8.152... 95 
prevention of mnury, ms by Police, 

8. 152 eg 95 
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PUBLIC PROSECUTOR-— 

definition of, 8. 4 (m) 

@ private complainant may ‘instruct: @ 
pleader or a counsel, and the, may 
avail himself of their services, and in 
doing so he does not deprive himself 
of management of case ... 5, 

should be without a personal interest 


in the cases which he conducts ae 5 
in every trial before Court of Sessions, 
rosecution to be conducted by 5 
trial when to be conducted by, %. 270, 194 
retaining counsel by 195 
where, offers no evidence to support 
charge sis we 195 
who may appoint, '§. 492... 328 
power of person appointed by Magis- 
trate of a district to withdraw from 
prosecutions... 329 
appointment of pleader to act as 329 


should be without interest in the case 
which he conducts 329 

duty of. 150, 177, 180, 182, 201, 206, 328, 329, 331 

rules as to emplo ment of Government 
Advocate in Province of British 
Burma . ye 


ze 


in Bombay bs 329 
may plead in all Courts in cases under 
his chare® S. 493 


Pe 493 act under instructions of, 


in all prosecutions Crown is the prose- 
cutor 

effect of withdrawal of, from prosecu- 
tion, 8S. 

as a Poses to conduct prosecution, 


person conducting prosecution may do 
so personally or by pleader, S. 495 . 

when Police-otticer will not be allowed 
to conduct prosecution, S. 495 ee 

as to Police-officer conducting prose- 
cution in Upper Burma .. 

any person whether a private com- 
plainant or not when permitted to 
conduct @ case as prosecutor may 
instruct eae 20 0 appear age 

PUBLIC SERVAN 

obstruction to, ae of duty 28, 29 

sanction necessary to prosecute for 
eortemine of lawful authority of, 


BER EB ERE: 


3 


132 


sanction necessary for prosecution of, 

S. 197 ss Sia «. 140 
conduct of prosecution against, S. 197. 140 
acts in respect of which, liable to pro- 


prosecution on sanction or complaint, 


secution, 8. 197 140 
who are and who are not, under 8. 197. 141 
when, may not bid at sale, S.559 ... 370 


PUBLIC WORKS— 
exemption of officers of, oo sea 


onj uries ser 
PUBLICATION— 
fee for 37—47 
of proclamation, ‘mode of, S. 87 46, 47 
proof of ... 46, 47 


of lists of jurors and assessors in Ses- 
sions Courts, 8 - dee 


PUN ISHMENT— 
in case of conviction at one trial of 
several offences, S. 35 20, 


for joining unlawful assembly 
failure to obey order for removal 
¢ of public nuisance ea 
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PUNISHMENT (Concluded)— 
for disobedience to order absolute for 
removal of public nuisance, S. 140 . 78 
procedure when 2nd or 3rd Class M agis- 
5.349 cannot pass sufficiently severe, 


suspension, remission or commutation 
of, S. 401 ee 266, 
PUNJAB— 
criminal cases 


inst European or 
Native soldiers 


y whom tried in ... 


Magistrates conferring powers on 
their subordinates should report to 
Chief Court in.. 


rules, in as to summoning witnesses 
from another district... 
se as to taking down of confessions 


ats as to payment of expenses of ac- 
cused persons and witnesses 
previous to trial in 
as to where accused to be tried in 119 
power of Magistrate of 1st Class in to 
issue process for persons within 
jurisdiction who have committed 
offence without local jurisdiction ... 
what Magistrate in, has power to 
transfer cases 129 
what Magistrates in, have power to 
make over 
cases taken 
upon  com- 
plaint 
have power to 
commit in ... 
rules as to military offenders in 
number of jurors in 
as to compounding of offences by minor 


123 


in 
language of record of evidence in 243 
rule in, asto descriptive oe of a person 
transported for life 
levy of fine in 260, 261 
whipping in .. 263 
appeal in cases of acquittal i in 274 
as to records of appealed cases to be 
forwarded in ... 276 
rules as to time within which appeals 
are to be heard in Chief Court of 
the 277 
power of Chief Court of, to set aside 
acquitta 5 279 
rules as to or ders passed in criminal 
appeals in 280 
power of District Magistrate to call for 
and deal with records in .. ... 286 
rules in, as to revision 7 294 
commitment of European 
British subjects 
certain J pes and 
Magistrates trying 
offences committe 
before themselves 
who ney sell suspicious or stolen pro- 


perty 344 

power oe District Magistrates in, to 
withdraw cases 349 

as to expenses of complainants and 
witnesses in 362, 363 

PURDANASHEEN WOMEN— 

as to granting applications to exempt 
ersonal attendance of, 148 

right of, to give their evidence 

in palkees 


examination of in presence of 
accused .., ae « 241 
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PURDANASHEEN WOMEN (Concluded)- 
commission to take evidence o 
not entitled a right to be examined on 
commiss 
PURCHASER (IN N OCENT) - _ 
payment ig of money found on ac- 
pused 9 . 342 
PURSUIT 
of offenders i in other jurisdictions, 8.58 34 
eacaping from m CUPONY: a 


QU ASHING— 
commitment by co mperent Course S. 215. 155 
conviction on P vali charge, S. o. §=—« 165 
own conviction, lower Courts bare no 


power of .. 237 

of irregular commitment, S, 532 . 352 
QUEEN-EMPRESS— 

to na used as designation of Eronect: 1a 
QUESTIONS RESERVED— _ 

by Judge of High Court in original 

criminal jurisdiction, 8S. 4 284 
to be submitted to jury « on trial of 

alleged lunatic 314 

RAILWAY— ; 
public to atd Police, &c., in preventing 

injury to, S, 42 24 
as to service of summons on ‘servant of, 

8. 72 ; 41 
ete ence against, may be tried, 
complaint of servant of, not liable to 

oe vee a9% 

RAILWAY ACT, 1890— 
trial of offences against 16, 122 
arrest without warrant under we OD 
RAILWAY COMPANY— 
powers of Court to exclude servants of, 
from attending as jurors or assessors, i 
Ss. es 
RAILWAY SERVANTS— 
service of summons on, 8S, 72 41 
rules as to attendance of, on Police- in- 

vestigation 99, 100 

erenon of, from serving as ae 
RANGOON— 

Recorder of, a iee Court, 8.4 (2)... 4 
ex- -offi cio J ustice of Peace, re 

Local Govcrament cannot transfer 

trial of case 

pom Recorder 
.. 119 

ma  aneter case 
9 tr district of 119 
Recorder of, when ence a Aen one oa 

S. 185 


RE- ARREST— 
by Police-officer of person arrested by 
private person, 8. 59 34 
of person escaping from lawful custody, ig 
of offender on cancellation, ‘revision or 
suspension of sentence, 8: 401 266, 267 


REASONABLE CAUSE— 
fOr remand of accused to custody, an 


S. 344 
REASONABLE OPPORTUN ITY— 
of being heard on appeal, what is 277, 280 


RECALL— 
of yas er oeeee of chars? 
S. 23 
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RECALL (Concluded)— 
of witnesses for prosecution, 8. 256. 182, 
of case made over by District Magis- 
trate or Sub divisional Magistrate to 
Subordinate Magistrate, 8. 528 ~~ 
reasons for, to be 
recorded, S. 528. 
of witnesses, power of meee ‘at any 
stage to order, 8S. 540 
RECEIPT— 
for service of summons, S. 69 
when not obtainable, 
procedure, 8. 70 
for summons, refusal to give, 8S. 71... 
RECEIVER— 
of auaehee property, appointment of, 


of property of absconder, duties of, 8. 88 
powers and duties of, S 88 
claims to property attached in hands of 


RECEIVER OF STOLEN PROPERTY— 


who must give information of residence 
of, S. 45 
security for good. behaviour ‘from, 8. 110 


RECOGNIZANCES— 
for appearance of accused before Magis- 
trate, S. 170 
not to be taken 
from agent 

for attendance of witnesses after com- 

mitment of accused, S. 217 : 
release of accused on, S. 496 ba 

deposit of arg he or Government paper 
instead of, S a 

forfeiture of, S. Bid 

enforcement ‘of penalty on, "S. 514 

remission of penalty on, S. 514 

of person arrested under warrant to be 
forwarded to Court, S. 7 

refusal of witnesses or SpaAnants to 
execute, S. 171 

whether High Court has power to re- 
dunce amount of forfeited 

levy of amount due on forfeited, S. 514 


RECORD— 
High Courts are superior Courts of .. 


RECORDS— - 
on commitment to whom to be sent, 
S. 218 


when translation. ‘of, A be forwarded 
to High Court, 8, 21 bas 

what, to include hea commitment 
made to a Sessions Court 

of inquiry by Magistrate to be forward- 
ed with commitment 3 of, 

how far a Magistrate is justified in re- 
ferring to former, on a new trial _... 

in summary-trials "whore no Pee 


in appeal- 
able cases, 


S. 
language of, in summary-trials, 8. 265 
of Bench Court may be prepared by 
nee of Oourt, 


to ne signed by each 
member, S. 265... 
rules in Up pper Burma respecting, of 
cases tried by certain village head- 
men and as to disposal of 
in summons-cases and in trials of cer- 
tain offences by Ist and Pang aot 
Magistrates, S. 


183 


348 
348 
357 


, 26 
” 69 


112 
148 


156 
313 


338 
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RECORDS Concluded)— 
in trials before Sessions Courts and in 
ee other than ane ea ha ease 


of evidence, language of, S. 357 
of evidence in summons-cases, option 
oe Mipeiirete as to, 8. 


in other cases in form of 
narrative, S. 

in Presidency Magistrate's 
Court, 8. 362 

of examination of accused, 8.34... 

refusal to sign 

not offence 

under 8S. 18 

Penal Code 

to be read and 

explained to 

him, S. ‘a 

to contain evory 

question and 

answer, S. 364 

to be interpreted 

to him if ne- 

cessary, S. 364 

to be certified 

by Magistrate 

or Judge, S. 
364 


when memo of 
examination 
must be an- 
nexed, S. 
of evidence in High Court, S. 365. 
of appealed cases to be forwarded 
High Court may call for, after death of 
convict 
of inferior Courts, who may call for, 
procedure where on examination of, it 
appears to Magistrate or Court of 
Session accused has been improperly 
discharged, S. 436 
to be sent where European British sub- 
ject committed for are aA nits 
in case of contempt, S. 481.. 
offences against administra- 
cae of public justice, S. 


of evidence where accused absconds, 
S. 51: 


of Subordinate Cour ts, power of char- 
tered High Court to make rules Hr 
inspection of, 8. 553 
to be signed not stamped _... 
RECORDER OF RANGOON— 
when cxempted in Burma from opera- 
tion of certain portions of Code 
Court of, has power to try European 
British subjects 
to be deemed a High Court in British 
Burma when offender is an Euro- 
pean British subject, S. 185 
as to the sittings o the Court of 
trial of otfences by, to be by jury 
RECORDING 
statements and confessions, S. 164 104, 
confessions, instructions as hore 


examination of witnesses, S 
of accused, 364, 
evidence in Sper Court of Punjab, 
in High Courts, S, 365 ves 
Superintendents of Police to have faci- 
lities for inspecting records sa 
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284 
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RECOVERY— 
of compensation awarded to person 


aroun ey ven in charge in Presi- 
ency-town, S. 552 367 
of compensation in summons - cases, a 
RE- EXAMINATION— 
provisions of Evidence Act as to 185 


in Sessions Courts of witnesses for de- 
fence, 8. 290 .. 207 
of witnesses on commission, 8.505 ... 335 
by Court at any stage,S.540 357 
gecesi eee High 
y Presidency istrate to Hig 
Court, 8. 432... 7. 
edie 4 of case 80 referred according to 
e decision of the High Court, S. 


High Oourt may direct by whom costs 
of to be paid, S. 433 
power of Judge to reserve questions 
arising in original jurisdiction of 
High Oourt, 8. 434 
procedure when such question 
reserved, S. 434 . 
power exercised by High Court sitting 
as a Court to decide questions of law 
reserved is of review : 
review with reference to evidence wrong- 
ly admitted . 
power of High Court to review order 
dismissing application by accused HE 
revision 
power of certain Courts to call for re- 
cords of inferior Courts, 8. 435 — 
procedure in U 
cords called 
trate 
power of District Magistrate i in Bengal, 
Madras, and Allahabad to call for 
and deal with records from any 
Magistrate in his own district 
ee of Joint Sessions Judge in cases 
Oo 
if criminal proceedings substantially 
bad defect cannot be cured by waiver 
or consent of accused _. 
as to High Court dealing with question 
of evidence on, with roEpoC toa 
finding of fact 2s 286, 287 
in cases of acquittal ... 287 
power of High Court on revision to 
reduce amount of sorenee neeOe: 
nizances a 
rules in Bombay as to 
copy of Appellate Court’s ‘order to be 
certified with proceedings called for 
by High Court 
power of certain Courts to order com- 
mitment on revision, S. 436 .. 
High Court to order commitment 
for trial of accused improperly 
discharged 
certain Courts to order fresh in- 
quiry instead of commitment 
Sessions Judge may order person dis- 
cues by Magistrate to be commit- 
t 


per Burma when re- 
or by District Magis- 


7 : 


288 


289 


e 
power of High Court or Sessions Court 
to order further inquiry, S. 447 289, 290 
as to circumstances under which fur- 
ther inquiry may be ordered 
notice necessary to accused on further. 
inquiry being ordered... 
certain Courts to report to High Court, 
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REFERENCE (Coneluded)— 

Sessions Judge to transmit explanation 
of lower Court with the records to 
High Court... 

when Sessions J udge or Magistrate 
should not Saas case to Hi.h Court 

reports under 8. 438 to Pee Court to 

e accom panied by what. 

rules in Madras as to as 

fact that no evidence to support convic- 
tion good ground to support 

rules as to reference to High Court i in 
Bombay 

affidavits in support of applications to 
phe High Court by whom to be ver? 

) 
rules in Punjab as to revision 
High Court powers of revision, 8S. 439 
has no power on revision to 
convert finding of acquit- 
tal into one of conviction 
has power to revise an or- 
der of acquittal 

as to interference with findings of fact 

enhancement of sentence by High Court 
on revision 

as to enhancement of sentences in Pun- 


ja 
Court can deal by way of revision with 
case of prisoner who does not appeal 
effect of consent of accused in criminal 
trials 
procedure where a “Magistrate wishes to 
show cause against a rule issued by 
High Court __... 
revision with reference to interlocutory 
- orders 
optional with Court to hear parties on 
revision, S. 440 
statement by Presidency Magistrate of 
grounds of his decision to be consi- 
dered by High Court, S. 441 
High Court’s order to be certified to 
Lower Court or Magistrate, 8. 442 .. 
See REVISION, 
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REFERENCES— 

to former Code ... re aid 8 
REFORMATORY— 

confinement of youthful offenders Hs on 
REFRESHING MEMORY— | 


by reference to statements reduced to 

writing during Police- kneel gunn: 101 

by Police-diary, 8. 172 ; a 

medical witness by report sks 
REFUSAL— 

ae name and address, arrest on, 


by Magistrate to summon witnesses in 
list of accused, 8.216. 
to answer questions or produce docu- 
ments is a contempt, S. 485 
to maintain wife or arta , order for 
maintenance on, 8S. 4 si 
REGISTRAR— 
when to be deemed a Civil Court, 8. 483 
appeal from, in cases of contempt, 


REGISTRATION ACT, 1877— 
of offences against bi . 16 


REGULATION— 
XXII of 1793, S. 20 
XX (Beng.) of 1817, S. 29 (9) 


III (Beng.) of 1818 
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Se ae (con aeaed = REMAND (Concluded)— 
Mad.) of 1819 to custody of Police oe 
a a eng.) of 1825 367 cannot be granted | in aes of prison- 
XXV (Bom.) of 1827 328 er... i 
IIT of 1872... : ae meaning of wee se oe «204 
III of 1876, 8. 13. ; 1, 2839 REMISSION— 
II of 1880 : tue a of sentences by Government, 8. 401 266, 267 
III of 1884 1 of sentence, failure to comply with con- 
III of 1886, 8. 6 1 ditions of, S. 401 266, 267 
VII of 1886 1, 4, 301 cancellation of, 8. 401 266, 267 
Sched. 8. VIII 34 arrest after cancellation 
Sched. Vil, ras note to of, 8. 401 
6 35 nature of condition of, s.. 
IV of 1887 16 , 267 
XIV of 1887 26 of ee , right of Crown to grant, 
XIV of 1887, S. 4 now amend- : 
ed by Act XI of 1886 . 1 of sentence by whom, S. 401, 
VI of 1890 : 1 REMOVAL— 
V of 1892 1, 4, 9, 194, 240, 288 of Judges and Magistrates and Justices 
Sched, (II) os 1, 8, 130 of the Peace ... ‘is 
Sched. (IIT) : 10 of lunatics so found to England 313 
IV) 18, 22 RENT 
VI) . 33 right to collect, whether eas im- 
VII) moveable property 
VIII) 226 REPEAL— 
ux) 240 of enactments b y Code, 8.2 at. 
X) .. 8 REPEALED ACT 
(eH) 272, 273 saving of notifications, &e., inden S. 2 2 
X11) 286, 292 i ise to, S. side 3 
(XIII) 278 6 ACTS. 
XIV) 330 REPETITION OF oe AUER 
XV) prohibition of, 8. 1 80 
(XVI) ae .. 3868 REPLY— 
(XVII)... we 299 right of, of prosecution, S. 292 207 
V of 1893, S. 4 (I) ‘ 257, 274 ‘whether affected by accused 
or ‘ive w- 283 putting in documents 
se a3 .. 278 of prosecution when evidence for 
(Vv me . 854 defence only as to character... 
» (VI) . .. 88 REPORT— 
RELEASE— of Police-officer iain investigation 
of person imprisoned in default of find- not a complaint, S 4 (a). 3 
ing security, S. 124 by village headmen a landholders of 
of appellant on bail pending appeal, certain matters, S. 45 fa 26 
S. 426 of Police by to, apprehensions, 8 S.62... 36 
by High Court pending appeal to Lower to whom to be made 36 


of accused pending reference to High 
Court, S. 438 2 
of lunatic pending investigation or trial, 


whether Magistrate has power to order 
in a non-bailable ee: S. 466 312 
of accused on bail 331, 333 
RELEASE ORDERS— 
not to be telegraphed to jail 207 
RELIGION— 
ministers of, exempt from service as as- 
sessors or jurors, 8. 320... sits. eee 
RELIGIOUS FEELINGS— 
uttering words with intent to wens 
we 8. 345 a 
REM 
under Chap. XI in proceedings before 
the Police the period of, cannot ex- 


ceed in all 15 days 6 110 
grounds for i sg 149, 150 
of accused .. 149 


in warrant-cases 180 
when permissible 8. 344 232 
of accused not to exceed 15 da s, S. 344 232 
reasonable cause for, 8. 344 232 

order for, to be signed by Magis- 
trate 8. 344 232 


pending return of commission . 233 
where copies of orders of, in M 
to be sent ar are 233 


substance of, of Police-officer appre- 
hending breach of the peace to be re- 
corded, S. 114 . 62 
of Police- -investigation as to dispute 


as to land, S. 145 84 
Police-officer to send, of information 
to Magistrate yee cognizable offence 

suspected, S. 157 97 
how to be submitted by Police- officer 
in Burma as 
under 8. 158, how submitted, S. 158... 
of investigation by Subordinate Police- 

officer, S. 161 111 
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as to form of, of investigation in Burma 114 
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ee ost-mortem examination in Bengal 116 

igh Court by whom, S. 438 292 
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REPORTS— 
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accident, S. 174 
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panied by what records ... 
REPRIE 
ht of Crown to grant, 8. 401 
REPOTE 
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ders, 8S. 117 wé we 
RESERVATION— 
of question of law by J see exercis- 
ing original criminal jurisdiction in 
High Court, 8. 434 
prisoner’s counsel has 
right to begin 
RESIDENCE— 
arrest for non-cognizable offence on 
refusing to give name and address of, 


S. 57 
RESIDENT AGENT— 
when liable for not reporting as to cer- 


tain matters _... ses 
RESIDENT OF HYDERABAD— 
nA te of ws a aha 
RESISTANCE OR OBSTRUCTION— 
by a person to lawful apprehension of 
himself or of another punishable ... 


RESPITE— 
ae Os a a right e an to 


t, S. 
RESTORATION—" 
of property under attachment, S. 89 .. 
of absconding person, S. 89 
of attached property, appeal lies from 
order refusing, 8. 
of property in apes to which offence 
committed, S 
of stolen currency note _... 
of abducted peeled, power’ to compel, 
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S. 55 
RESTRAINT— 
person arrested not to be suniecyee to 
unnecessary, S. 50 : ivi 
RESUMPTION— 


of inquiry or trial of lunatic after ad- 
Ranh ay on ground of alleged lu- 


RETIREMENT | 
of jury to consider, 8. 300 . 

RE-TRIAL— 

while order of acquittal subsisting, 
Court cannot order 

of accused after discharge of j jury, S.308 

entry by Judge on discharge of jury 
that no necessity for, amounts to ac- 
quittal, S. 308 .. 

may be ordered by Court of J Appeal, 8. 
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of service of summons how to be made 40, 41 
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when serving officer is 
not present, S. 74 es 
of warrant on execution of sentence, S. 


of commision to be open to peer emOn, 


of all parties, 8. 507 
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REVENUE COLLECTORS— 
may be exempted from service as jurors 
or assessors, S. 320 iss 
REVENUE COURT— 
as to institution of proceedings in cer- 
tain cases by, S. 476 ae 
inquiries by, regarding offences a 
administration of justice, 8. 47 
power of, to complete investigation and 
commit to High Court or Sessions 
Court, 8. 478 . 
when to exercise powers of Magistrate, 


S. 479. 
contempt 


inst 


procedure on commitment b ny 
in certain — re) 


y) 
what fine, may elon S. 480 
when to forward person accused of con- 
tempt to Magistrate, S. 482 ioe 
REVENUE OFFICER 
duty of, to pe pore to Police, S. 45 
summoning of... whe 
REVIEW— 
of sentence or judgment by High Court 
of judgment whether allowable by 
Court itself .. 
of case on reference by High Court, 
Judge plata origina criminal 
jurisdiction, S 
REVISION— 
Joint Sessions Judge cannot exercise 
powers of Sessions Judge o 
of orders in respect of public nuisance 
rules as to certifying and execution of 
judg mer of Courts o ; 
under S, 144 
of orders as to disputes about immove- 
able property .. wae 
of list of jurors ‘and assessors to be 
made annually, S. 324 
by High Court, order of Collector as 
such not subject to 
circumstances under which High Court 
and Court of Session on, may order 


further i inquiry, 8.437 ... 289 — 


High Courts’ powers of, 8. 439 ‘ 
interference by Cite Court on, in case 
of acquittal, S. 4 
accused entitled to be heard on, 8. 439 
enhancement of sentence on, S. 439 . 
by High Court, 8. 439 
‘where it will exercise 
peers oI of Appellate 
rt 


High Court on, ordinarily “will not go 
into evidence .. 
power of, of High Court under High 
Courts’ Act 
be exercised by High 
” Oolirt upon information 
whatever way received _.. 
Divisional Bench of High Court in 
exercising powers of, cannot review 
its own order ... 
optional with Court exercising powers 
of, to hear parties, 8S. 4 
of orders of Presidency Magistrate, 5.441 
in respect of interlocutory orders _.. 
orders High Court on, to be certified, 


of orders on forfeiture of bond, 8. 515 

under 8S. 515 of order under 8. 514 void 
if Magsitrate not empowered, 8. 530 

where High Court, when no right of 
appeal exists, will exercise powers 
Appellate Courts on 
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REVISION (Concluded)— 
where improper or unreasonable exer- 


cise of discretion 
by District Magistrate, 8. 436 ... 288 
by Court of Session or Magistrate 
where there has been improper dis- 
charge, 8. 436 .. 288 
before commitment, ordered on, ac- 
cused to payee @ opportunity of enone 
ing cause 288 
by Court of Searicti S. 436 288 
REVIVOR— 
of proceedings after cischargea in war- 
rant-cases oe «. 181 
REVOCATION— 
of sanction to prosecute, 8. 195 133 
jurisdiction as to 139 
RIGHT TO BEGIN-— 
of prisoner’s counsel in case of ques- 
tion referred by sueee on original 
criminal jurisdiction of High Court 285 
RIGOROUS IMPRISONMENT— 
may be passed in default of un 
for good behaviour, 8. 123 67 
RIOT— 
public to aid Police, &c., in preventing, Pr 
liability of owner of land, ‘the scene of 24 
temporary injunction restraining com- 
mission of, S. 144 
order in urgent cases to pre- 
vent, 80 
joint trials of members of opposing fac: 
tions in case of 155 
persons of opposing factions to be tried 
separately ’ - w. =155 
RIVER— 
oot oe as to nuisance an “1 
ROBBER—- 
by whom information of, must be given, 
8. 45 as » 26 
arrest of habitual, 8, 55 32 
ROYAL CHARTER— 
refusing to answer questions or pro- 
duce documents is a contempt in 
Courts established by, S. 485 322 
RULES— ; 
made under Bs cia Acts, saving of, ‘ 
for guidance of Benches, powers to 
make, 11 
Magistrates, power 
to frame 11 
as to Presidency Magistrates in Bom- 
bay and Calcutta 12, 13 
service of proce s in different pro- 
vinces re —40 
for service of process, power of Local 
Government to prescribe, 8. 68 
in Assam 87, 38 
in Bengal 37—39 
in M 39 
in Aden 40 
in Bombay ... 40 
in Burma . 40 
as to payment of expenses of accused 
persons and witnesses in Pun- 
jab 112, 113 
post-mortem examination | 
in Ben 116 
in Bombay ... 116 
in Punjab 112—116 
levy of fines 259—261 


submission of references to High on 
va ’ 


Court 
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as to calling for records of inferior 
Courts... 
commitment of European British 
subjects, 8. 447 
employment of Public Prosecutor 
expenses of complainants and 
witnesses, 8. 


—301 


301 
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copies of proceedings, S. 548 364—366 


powers of ae ee Courts to 
make, 8. 


SALE— 
of attached property of absconder, 
S. 88 4 


of property seized by Police, 8. 525... 
under Ss. 524, 525 by Magis- 
ayn not empowered, 


under S. 88 by Magist: ate 
not empowered, S. 530 
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367, 368 


344 


349, 350 


when public servant may not bid at, 


. So 
SANCTION— 
necessary for prosecution for contempt 
of lawful 
authority 
of public 
servants, 
8.195 .. 
for certain 
offences 
against 
public jus- 
tice, S. 195 
for certain 
offences 
relating to 
documents 
given in 
evidence, 
§. 195 
nature of, S. 195 
can only be granted before and not 
after commencement of the prosecu- 
tion .. aus 
object of 13: 
Court bound to satisfy itself that an 
offence has neem comet before 
giving as 
who may eae 
Court and not the J udge before whom 
offence is alleged to have been com- 
mitted that is to give the 
granting of, under cl. (e) of 8. 195 does 
not debar a Civil Court from pro- 
ceeding under 8. 478 oe 
need not not be given in any particular 
form of words .. 
must be in writing 
when, may be implied 
what to specify ... 
to be precise ; 
what amounts to 
need not name the accused person SS 
discretion as to, vested in a Civil Court 
should be most carefully exercised .. 
can be granted without notice to party 
should not be granted without prelimi- 
nary inquiry where such inquiry is 
necessary 
subordination of Magistrates with re- 
spect to : , 
revocation of 
lapse of 
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irecting prosecution __... 139 
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previous, expired 139 
more than six months old, “Magistrate 
not to take cognizance of a case 


under 139 
necessary for prosecution. “of J udges 
and public servants, 8. 197 .. 140 


stay of proceedings if prosecution of 
offence in altered charge required 
previous, S. 230 165 
of High Court necessary for prosecu- 
tion of offenceof giving false evidence, 


by person under pardon, 8S. 339 228 

procedure in prosecution of cases re- 
quiring, S. 476 317 

should not be granted without prolimi- 
nary inquiry ... ae 317 

SA VING— 

of local or special laws, 8S. 1 2 

of powers conferred by other laws in 
force, S 2 


of special form of procedure under 


other laws, S.1 2 
jurisdiction, S. 1 2 
of jurisdiction of Cantonment Magis- 
trates in Bombay and 
Madras, S. 1 
heads of villages in 
Madras, 8. 1 
landholders and_vil- 
lage Police-officers 
in “Bombay, S.1.... 2 
of provisions as to Police ... 2 
of notifications, &c., aoe repealed 
enactments, S. wis 2 
of Letters Patent, S. 194 . 132 
of Acts and Regulations as s to custody 
of State prisoners 328 
SCHEDULE— 
meaning of, 8S. 4 (v) 7 
I. Enactments repealed .. 372 2, 373 


Il. Tabular statement of offences 374 
owers of Magistrates 
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power of iene 
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Oona easnes of, powers of, as to luna- 
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powers of Local Government as to 
lunatics conferred on Commissioner 
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SEARCH— 
of place eas iy person sought to 
be arrested, S. 47 i 
under warrant of arrest, S. 47 
resistance to, S. 48 98, 59 
of person arrever by private indivi- 
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dual, S. 5 ~ 
of persons arrested, S. 51 . is “eo 
of women, mode of, §. 52 . 29 


of house suspected to conta'n stolen 
property, forged pa la ,&c., 8.98 52 

for stolen property, 8. 98 ... 52, ee 

for false seals, 8 53 52, 

for forged documents, Ss. 98 52, 33 

for eee for counterfeiti ng coin, 


53 
for counterfeit stamp or coin, 8. 98 62, 53 


for instruments for orging, S. 98 52. 53 
who may institute oR 53 
disposal of things found on 52, 53. 
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of persons wrongeaey confined, 8. 100 
all oo to allow facilities "for, 8. 


on may be summoned to attend, 
to be made in presence of witnesses, 
S. 103 


list of articles found on, to be signed 
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copy of, to be given to 
occupant of place, 
S. 103 
occupant of place sear ched, may at- 
tend at, 8. Lo: 
entitled to receive list of 
articles found, 8. 103... 
in presence of Magistrate, S. 105 
when, may be made by Police- officer 
for document or other thing, 8.165 1 
when, how and by whom, to be con- 
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ducted, S. 165 .. 1090 
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for contraband salt ... 109 
for stamped paper ff .. 109 
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by officer in charge of another Police- 

station, S. 166 110 
hours for malone, in Police: ‘investiga- 

aed 109 
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execution of re one 53 
execution of, in zonanas, g. 48 29 
when, may be issued, S. 96 61 
§. 96 docs not authorise any Magis- 
trate other than a District Magis- 
trate or Chief Presidency Magistrate 
to grant a warrant to search for 
documents in custody of the Postal 


or Telegraph authorities, S. 96 61 
for a letter in the Post Office, issue 
of, by Magistrate not empowered . 51 


what is essential to the legality of ... 62 
not obligatory beter a Magistrate to 
wait until a preliminary enquiry has 
been held before issuing 52 
whether order for issue of, good 
where no summons issued in the first 
instance 52 
should, except under special circum- 
stances, be executed between sunrise 
and sunset ee > 
power of Court to restrict, 8. 97 . 
search of house sus ected to contain 
stolen property, forged documents, 
&c., S. 98 
disposal of thin s found in search be- 
yond jurisdiction, 
for persons wrongfully ‘confined, 8.100 653 
general provisions relating to M 
mode of issuing ear 68, 54 
directions, &c., in, 8.101 ... 53 
persons in charge of closed place to 
allow execution of, 8. 102 
to an dae in presence of witnesses, 
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occupant of place ‘searched may attend 
execution of, S. 103 
rules as to selection of witnesses to be 
present at execution of ... 
power to impound documents,&c., pro- 
duced under, 8. 104 
Magistrate may direct search in his 
presence under, 8.103... as 
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for good behaviour— 
from persons arrested under 8.55 ... 33 
who may require... " 58, 59 
from whom requir ed, 8. 110 . ~=©69 
accused entitled a "be nang before 
order for ; be 
to be reasonable .. 
what to be stated in order to show 
cause against, S. 112 i 
procedure as to ... 3: 63, 64 
what is breach of bond for .. 66, 67 
order for, by Magistrate not empower- 
ed void, S. 530 
se re ee lies from order requiring, 


character and class ofsuretiesas ... 61 
contents of order as to, S. 112 .. G1 
order for, must specify period . 61 


order for, where person called upon is 
presentin Oourt,S, 11 
ought not to be made until accused 


has been heard , 
evidence in Prone « for taking, 
S. 117 a 63, 
order for, 8. us soe .. «6. BB 
not to be excessive 65 


proceedings in all cases, subsequent to 
order for 
commencement of period ‘for which, 
required, S. 120 
appeal from order for, lies when 
discharge of person called on to give 
when person cada tor, 6 to aie is In jail 66 
contents of bonds for, 8 66 
imprisonment in default iy 's. 123... 67 
when to be re- 
ported to shai 


“66, 67 
66 


sions or Hi 

Court, 8.1 67 
procedure in case of imprisonment in 
default of, 8. 123 67 


when imprisonment in default of, is 
simple or rigorous, S, 123 . 67 


in case of conviction of several offences 
at one trial, S. ¢ 
commencement of, in case of conviction 
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SECURITY— amount of, not to be increased after 
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rant for arrest,S.76 ... whether appeal lies from order requir- 
for eee) peace— ing 67 
on conviction who cag require, 8. 106 55 ear 9 of person i imprisoned in default 
void on conyeuon cing set ate, of 68 
§. 106 discharge of person imprisoned in de- 
term of ww 55 fault of giving, by Magistrate, 8.124 68 
who may be required to give 55, 56 discharge on report b igh Court or 
limit of, 8. 107 .. «= Sessions Court, S. 1 : 68 
who may take... 56 power to pecan fia imprisoned in 
person outside jurisdiction whether default of, 
liable to give ... 56 taking of bosh: on cancellation of 
non-resident zemindar whether liable surety-bond, 3. 126 
to give 57 dischetre of sureties under bond for, 
information upon which | "Magistrate ai 
may institute proceedings for taking 57 for appearance of lunatic, S. 466 312 
to be reasonable .. 60 SEIZUR 
what to be stated in order to show of false weights and measures, 8. 153 95 
cause against, S. 112 61 of property, procedure of Police upon, 
personal attendance may be dispensed 5 ee sie ve 243 
with in proceedings for, S. 11 .. 63 SENTENCE— 
procedure as to ... .. 64 by different Courts, 8. 31 ... 17 
when accused is in jail ay Sessions Judge, 8. 31. 17 
unlawful dischar rge of person imprison- Joint Sessions Judge, 8. 81 17 
ed in default of furnishing .. 68 Additional Sessions Judge, 8S. 31. 17 
cancellation of bond for 68 Magistrates, 8. 32 17 
High Court affirming conviction, can- of Oe anit in default of fine, 
not add order for 279 18 
order for, by Magistrates not empower- of imprisonment with solitary confine- 
ed to require, void, S. 349 ment in 18 


of several offences i in one trial, S. 35. 20, 21 


for each offence Court should - 
separate 

of imprisonment. security whon. a uir- 
ed from person undergoing, S 


as to separate sentences under S. “O35 170, An 
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in summons-case, S, 245 
copy of, of military offender where to 
e forwarded 

Court bound to pass some, ‘if it records 
finding of guilty 

power of remitting, wholly in Govern- 
ment 

according to law to be passed by. Ses- 
ae udge on conviction by jury, 


whether Court can review or alter its 
own 
procedure where Magistrate cannot 
pass sufiiciently severe, S. 349 
of 2nd or 3rd Class Magisrate 
when unable A aa suffi- 
ciently severe, S 
transfer of case to superior Mista 
r enhancement o . 238, 
writing of judgment ‘should precede 
passing of 
passed or direction given that accused 
be set at nperte before judgment is 
written is ill 
separate, shoul be assed on each 
charge or head of charge aa 
of transportation, S. 368 
not to specify place 
of PSTepOreetn: 


of death, S. 368 . 
accused to be informed as to 
; ane oo appealing from, 
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of death, time within which appeal 


from, must be tiled 2 
to be submitted to High Court 

for confirmation, S. 374 .. 253 
powers of High Court on sub- 

mission for contirmation of, 

S. 376 .. 264, 255 


not to be confirmed till time 
for appeal expired, S. 376. 


254, 355 
confirmation of, to be signed 
by two J udges, S. 376 254, 255 
execution of, 8. 381 256 
rules as to carrying out 256, 257 
postponement of, by High 
Court in case of pregnant 
woman, S. 382 257 
power of High Court to com- 
mute, to transportation for 
life, S. 382 257 
Sessions Court has no power 
to postpone execution of ... 257 
copy of, to be sent by Serene Court 
to District Magistrate, S. 373 253 
copy of, and finding of Sessions Court, 
to be sent to District Magistrate, 
8. 373 353 
in Madras, to be communicated by 
Magistrate to Superintendent of 
Police 253 
when reversible “by reason of irregu- 
larity, 8. 537 , 207 
of death to be signed, “on submission 
to vo Court for confirmation of, 
8.377. 
of Assistant Sessions J udge | or District 
Magistrate, powers of Sessions Court 
as to, S 380 255, 256 


of Assistant Sessions J udge or Magis- 
trate under S. 34, confirmation of, 
S. 380 255, 256 


of transpor tation, “warrant for, S. 383... 257 

execution of, S. 383... 257 
of imprisonment, execution of, S. 383... 257 

warrant for, S. 383... 257 
to commence from time of passing 207 
definite period to be stated in .. 208 
suspension of execution of, S. 388 See ee 
of whipping, execution of 262, 264 


not to be executed by instal- 
ments, 8. 393 . 2 
exemptions from, S. 393. 273 
on escaped convicts, execution of, 
S. 306 


264 
on offender already undergoing, S. 397. 

264, 265 
commencement of subsequent, S. 397. a8 
in case of person undergoing imprison- 

ment in default of, of fine annexed 
to substantive sentences of imprison- 
ment, penal servitude, or transporta- 
tion where there are further sub- 
stantive sentences, S. 398 265 
on juvenile offenders to confinement in 
reformatory, 8. 399 a 265 
return of warrant on execution of, sa 
who may remit, S. 401 266, 267 
suspend, 8. 401 266, 267 


suspensions, remissions, or commuta- 
tions of, by Government .. 

re-arrest of offender on cancellation 
of remission on suspension of, S. 401. 
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SENTENCE (Concluded)— 
cancellation, suspension or pernteetee of, 


S. 401 , 267 
who may commuts, 8.402 . 267 
as to remission ur commutation of, in 

Punjab 
when to commence where acquittal set 

aside 274 
power of High ‘Court in ‘dismissing 

appeal as Court of Revision to en- 

hance 278 
suspension of, pending appeal, S. 426... 282 
alteration of, on reference by High 

Court Judge exercising original 

criminal jurisdiction, S. 4 454 284 
suspension of, by Court of Sessions or 

District Magistrate pending refer- 

ence to High Court, S. 488 292 
enhancement of, on revision by High 

Court 206 
of fine, on a number of persons must 

i i on specific fine on each 297 
which may be passed by Provincial 

Magistrates on European British 

subjects, S. 446 300, 301 
on European British subject which 

Court of Sessions may pass, S. 44 303 
in case of offences against administra- 

tion of justice, S. 480... 320 
passed under S. 349 on pr oceedings 

recorded by another Mayistrate, 

void if Magistrate not empowered, 

S. 530 349, 350 
failure ofjustice “by reason of i irregu- 

larity a ground for setting aside, 

S. 537 on aes s 
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pissed under repealed Acts, saving of, 

by Criminal Courts 17, 23 

by High Court, 8. 31 _ ay AT 

by Joint Sessions Judge, 8. 31 we AT 

by Sessions Judge, S. 31... 17 

which may be passed by Additional Ses- 
sions Judge, S. 31 . AT 

by Assistant Sessions J udge, S. 31 17 

which Magistrates may pass, 5.32... 17 

in case of conviction of several offences 

at one trial, 8. 35 20, 22 
gradation of severity of different kinds 

of, S. 396 sf Sys) os 

SEPARATE CHARGES— 

for distinct offences, S. 233 «. 166 
SEPARATE SEN'TENCE--- 

should be passed for each offence 22 
SERVANT— 

service of summons on, in Presidency- 

towns, 8S. 70... ode - 

SERVICH— 

of conditional notice for nermoue! of 

nuisance, S. 134 , we «(48 
SERVICE OF SUMMONS— 

by whom, S. 68 se . 386 

mode of 40, 41 

when person summoned cannot be 

Pounds 5.170. 41 
on adult male member of family, S. 70 41 
when receipt is not obtainable, S. 71.. 41 
by affixing copy on house, 8. 71 41 
on adult male member of fainily, return in 

oO eee eee 
on medical officers 41 
on servant in Presidency-towns 41 
return of, how to be made ... 41 
on railway servants, S. 72 . 41 
on Government servants, S, 72 41 
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or ob 8. 74 we 42 
affidavit of, S. 7a? 42 
_where serving-officer is not present, 
proof of, 8. 74... 42 
on jail officers... dee w. 42 
on departmental officers... jee 2 OZ 
aad for avoiding, S. 88 .. 47, 48 
roclamation, S. 134 75 
on Jurors and assessors effected through 
strict Magistrate, 5. 326 io 
SESSIONS— 
rules as to fixing time of, in Bengal ... 130 
in Bombay... 131 


of High Court, time, place and notice 


of ie 225, 226 
BEeelon § CASES— 
ry in case of one 146, 159 
SESS ONG COURT— 
power of Local aa aie to eatey 
lish, 8.9 : 
as to appeals from 17 
when, may require Postal ‘Telegraph 
anthorities to produce documents, 


who may exercise powers of, in 
Hydera 
mo go take cognizance of offences, 


as to, in apes Burma 
how complaints referred by Subordi- 
nate pee eaes under 8, 192 are to 
be sent 
when Courts of Sessions may take cog- 
nizance of offences, 8. 1 
what cases may be tried by Additional 
and Joint 
cha : sio a 8 
udges, S. 
93 


by Assistant 
Sessions 
Judge, 8. 
193 


ag to Courts of Sessions in Upper 
urma 
fact of commitment being made suffi- 
cient to enable Sessions Judge to 
roceed with the trial _... 
rules in Bengal as to fixing of Ses- 
sions ... 30, 131 
in Punjab as to commitment and 
trial of Sessions cases .. 131 
in Bomba bay 131, 132 
what record to agistrate ‘to include’ 
when a commitment is madeto ..._ 157 
when, may alter charge, 8. 227 163 
has no power to add a charge 
which no evidence has been 
committing Magistrate ... 
Government may order parti- 
cular class Zs ae to be tried by 


ry before, S. 
trial before, to be by ry or with asses- 
80rs, 
to be connected © y, Public 
Prosecutor, 8 
verdict in, when to prevail, 8. 308 
when, may summon another set of 


urors or assessors, 8. 327 
ue muy offer conditional pardon, 


as to record in trials before, 8.356... 
to send copy of finding and sears to 
District Magistrate, S. 373 
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SESSIONS COURT (Concluded)~ 
to submit sentence of death to High 
Court, 8S. 374 
no Powe to postpons one sentence of death 
confirmed by a 
appeals to, how heends 8 - 409 ai 
appeal from sentence of, "8. 410 se 
power of, to call for records of inferior 
Courts, 8. 435 . 
to order commitment for trial 
of accused improperly d 
charged, 8S. si 
to order parener inquiry on 
revision, 8. 437 
when, may report to High Court, 8. 


to transmit explanation of lower Court 
with records to High Court 
when commitment of European British 
subject to be to, 8. 447 .. 
sentence which may be passed by, on 
European British subject, 8. 449... 
procedure in case of person committed 
before, being lunatic, 8 
power of, as to offences committed 
before itself, 8S. 477 ss 
Civil or Kevenue Court to 
commit to, 8. 478 
no power to commit to itself erson 
charged with giving false evidence 
before it 324 
power of, to direct levy of amount due 
on certain recognizances, 8.516... 
SESSIONS COURTS— 
existing when Code came into force 
deemed to be established under this 
Act, 8. 9 
“ in a for conducting prosecu- 


ns bef 
SESSION! 8 DIVISION— 
what is a, S. 7 ae ‘ 
divided into districts, 8.7 y 
existing, maintained till altered, 8. 7 
Presidency -towns to be deemed districts, 
Ss. 


pat 
Co QO GO ® 2D 


7 
power of Local Government oe order 
cases to be tried in different, S. 178... 
SESSIONS JUDGE— 
appointment of, 8S. 9 
‘Additional, 8.9 
Joint, 8 
Assistant, 8.9 
sentences which may be passed by. 
by Additional 
by Joint 
by Assistant 
Joint, cannot exercise power of, under 
Chapter XXXII 
subordination of Assistant Sessions 
Judges to, 8. 17 
what powers a Joint, cannot exer- ‘5 
cise . ae 
sentence which, may pass, 8. 31 17 
Fea hee may pass, 8. ‘31. 17 
Joint, cannot in Bombay exercise 
powers of, under Chapter XXXII . 17 
as to appeals from Assistant Sin AT 
confirmation by an Additional, is not 
within the terms of 8S. #4 20 
to confirm any sentence by District 
Magistrate exceeding 4 years and any 
sentence of transportation, 5. 34 20 
has no power to interfere with order 
of a Magistrate attaching ciapnred 
land under 8. 146 92 
. ‘what cases to be tried by Joint, 5, 193 130 


118 
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Page. 


SESSIONS JUDGE (Concluded per 
what cases to be tried by cap ditional, 


by Assistant 


fact of commitment being ade suffi- 
cient to enable, to proceed with trial 
manner of recording evidence before, 


procedure of, where witness denies any 
part of evidence, 8. ns 
to record findings on all charges ‘ 
im wae r for, in referring sentence of 
for confirmation to recommend 
prlapher to mercy 
sentencing to transportation for life in- 
stead of capitally to give his reasons 
contirmation of sentence of Assistant, 


t 


appeal | from sentence of " Assistant, 


power of Joint, in cases of reference or 
revision 

to have jurisdiction over " Buropean 
Se irig punjeee must be one himself, 


when Assistant, “has juriediction over 
an European subject, S. 444 
Court of different to Court of Assistant 
SESSIONS TRIAL— 
procedure where accused refuses to 
plead or claim to be tried in, 8S. 272. 
ct ane to be read and explained in, 


accused to be asked to plead on, 8. o71 
conviction on plea of ‘‘ guilty” 
commencement of, 8. 271 a 
plea to be recorded i in, S. 27 1 
accused should plead by his own mouth 


in... 
language in which plea should be re- 
corded in 


procedure on plea of “ not guilty Me, Ai 
8 87 2 plead or claim to be tried i in, 


opening case for prosecution in, S. 286 


examination of witnesses for prosecu- 
tion in, S 
accused before eawinit: 


ing Magistrate to be 
evidence in, 8. 287 .. 
evidence at preliminary inquiry admis- 
sible in, S. 288 
procedure after examination of witness- 
es for prosecution in, S. sa 
opening case for defence in, 8. 280 .. 
accused when called upon for defence, 


examination of witnesses for defence 

n, e 

right of accused as to examination and 
summoning witnesses in, 8, 291 

prosecutor’s right of reply in, 8. 292 . 

view by assessors or jury in, 8. ‘ 

when j ee or assessor may be examin- 

in, 8. 

jury or assessors to attend at ‘adjourned 
hearing of, 8. 295 

locking-up of jury in, 8. 296 

charge to jury in, 8, 297 

Judge to sum up evidence, 8. 297 

duty of Judge in, 8.298... 

misdirection by J udge in 

retirement of jury in, 8. 300 

delivery of verdict in, 8. 301 
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196 
201 


201 


513 


Page. 
SESSIONS TRIAL (Concluded)—~ bai 
procedure where jury differ, 5. 802... th 


verdict, may aneaton jury, 8, 303 


ict to given on each charge, st 
dane cament of verdict in, 8. 304 215 
Judge to pass judgment on verdict in, 
8. 505 ~~ 215 
verdict of por uittal i an a 306 vw. $215 
the in, 8. 215 
a A Hon fo preva in, 8. 206. 215 
rocedure where Judge disagrees wi 
. verdict, S. 307 .. 216 
re-trial of accused after discharge of 
jury in, 8 219 
procedures in, in case of previous convic- o19 
SETTING ASIDE PROCEEDINGS— _ 
on ground of irregularity, Ss. 530; 587, 349 
SHAN STATES— 
whether Code a acs to 1 
SHERIFF'S RETU. 
of cepi corpus to writ of attachment, 
power of High Court to direct defen- 
ant to be brought as on, 8.491 ... 328 
eae ret pth ; 
SHOW CAUSE— 
procedure in nuisance case where at- 
cused appears to, 8. 137 ... «6 
SIGNATU 
of receipt for summons, S. 69 40 
necessary on warrant of arrest, 8. 6... 42 
on documents coq td to be signed 
not to be affixed by a stamp 43, 1 
246, 257 
in case of information to Pen in cog- 
nizable cases, S. 95, 96 
penalty for refusing to give . 96 
commitment to bear 155 
records to be signed and “not stamp- 100 
by accnsed to records of examination 
whether remark is sufficient 246 
not to be affixed by a stamp to warrant 257 
SIMPLE IMPRISONMENT— 
what is .. 18 
to be awarded in default of fine, 8.33 18 
iven in default of security,8.123 67 
SLAUGHTER-HOUSE— 
when a publ c nuisance 73 
SMALL CAUSE COURT— 
for purposes of kes 195, Presidency-town 
rdinate to High 
Court, 8. 195 133 
in mofussil to Sessions Court, a3 
appeal from conviction for contempt of, 
PS. 486 "990 
SOLDIERS— 
trial of, in Punjab 22 
rules as to service of summons on 42 
protection of, for acts done in dis- 
persing unlawful assemblies, 8. 132... 70 
procedure on piodads of 177 
conviction of, to be reported to mili- 
tary authorities 249 
sentence of imprisonmenit to be report: 
ed to military authorities . 267 
SOLITARY CON INEMENT— 
rovisions as to . » 18 
imposing, in summary trials . 18 
in sum oe 190 
sow aL PERGUNNAHS— 


extension of Code to oa ia 
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Page 
SONTHAL PERGUNNAHS (Concluded)—~ 


postponement of capital sentence on 


pregnant woman in... 297 
appeals in 271 
appeals in petty casesin ... 273 
appeal in, in cases of acquittal 274 
powers of Appellate Court to enhance 
sentence in . 278 
sentences in criminal cases whether 
nal in 283 
we Teversing of finding or sen- ae 
SPECIAL COURT 
of British Burma may hear appeal in 
case transferred by it to Judicial 
Commissioner 346 
SPECIAL FORM OF PROCEDURE— 
saving of, S. 1 : : 2 
SPECIAL JURORS— 
in Presidency-towns, when chosen, ce 
extent of exemption of, S. “311 220) 
number of, S. 220 
list of, to be Sere by Clerk of 
Crown, 8. 313 .. .. 220 
publication of lists of, S. 314 221 
number of, to be summoned at each 
Sessions in ee content y- tonne, S.315. 221 
SPECIAL JURY 
trial in Presidency-towns by, 8. 276 ..... 197 
list of, to be prepared yearly, 
S. 313 a bes .. 220 
SPECIAL LAWS— 
saving of 2 
trial of offences under 16 
conviction under, and also under Penal 
Code illegal 22 
enn conferred by, ‘on Mayis- 
rates and Courts of Sessions . 3lO 
SPECIAL MAGISTRATES— 
who may be appointed, S. 14 10 
conferring of powers on, S. 14 10 
delegation of powers of. S. 14 10 
jurisdiction and powers of 10 
SPECIAL POWERS — 
ara a by other laws, saving of, ; 
SPECIAL RULES— 
of evidence 336, 338 
SPEEDY REMEDY— 
temporary orders as to public nui- 
sance when, necessary ae 
SPLITTING UP— 
offences by Magistrates not having juris- 
diction over whole illegal 21 
for purpose of trying minor 
parts summarily, illegal 171, 186 
to withdraw cases from copni- 
zance of proper tribunal 236, 237 
STAMP— 
bearing name not sufficient signa- 
ture 
commu not to be signed by means 
) 
instead of signature, use of, “by Magis- 
trate 
not to be affixed instead of signature 
to warrants 


not a sufficient signature to documents 
er - be signed 
STAMP DUT 
erence oe copies of Brocesuee 


fro 
STAMP ‘LAW— 
procedure in case previous conviction 
ef offences against, 8. 348 


Page. 


STANDING COUNSEL— 
entitled without per aegtons to conduct 
rosecution, 8. 495 de, 
STATE PRISONER— 


Regulations and Acts as to 328 
STATEMENT— 
person when questioned by Police- 
officer when and when not bound to 
make true, S. 161 100 
to Police-officer not to be signed by 
person making it or admitt+d in 
evidence against accused, S. 162 101 
as to admissibilit oO oral evidence of, 
to Police m and reduced into 
writing 101 
what Magistr ate has power to record, 
8. 164 104 
Court cannot refuse to allow accused 
to make a 152 
of accused how to be taken. down ... 152 
as to presumption when charge found- 
ed upon contradictory .. 172 
accused may put i in written, in warrant- 
cases, S. 182 
when, of person accepting pardon may 
be used in evidence against him, 
8. 339 228 
of accused, language in which to be 
taken down. 231 
whole of, of ac cused to be accurately 
recorded in words used by him . 247 
STATEMENTS— 
to Police of witnesses during investiga- 
tion form no portion of Police-diary 
accused can inspect such, and cross- 
examine witnesses thereon 114 
to Police not evidence at any stage ofa 
judicial investigation . 114 
STATUTE— 
13 Geo. ITT, c. 68,8. 38 —... 15 
3&4 Will. IV, c.41,8.4 .. 321 
11 & 12 Vict., c. 42 4a 151 
11 & 12 Vict., c. 42 153 
14 & 15 Vict., c. 81, Ss. 1&2 .. 313 
21 & 2 Vict., c. 106 1, 2, 124 
24 & 25 Vict., c. 96, S. 5 a. 167 
24 & 25 Vict., ¢. 104 132 
28 Vict., c. 15, 8.3 S 308 
30 & 31 Vict., c. 30,8. 10 ... 342 
33 & 34 Vict., c. 52, Ss. 3, 10 124 
39 & 40 Vict., C. 46, S.3 ... 335 
44 & 45 Vict., c. 58 31 
of onde f 
of order for restoration of property, 
S. 520 . 342 
STAY OF PROCEEDIN Gs 
where assessor is unable to attend, 
S. 285 a ie ... 200 
where Magistrate thinks case should 
be tried or committed for trial by 
some other Magistrate in district, 
. 346 236 
when after commencement of i inquiry 
or trial Magistrate finds case should 
be committed, S. 347 237 
STEALING— 
place of trial of, S. 181 ace 120 
STOLEN PROPERTY — 
report of, by whom and to whom, 8.45 25 
who must give information ot residence 
of receiver or vendor of, S. 45 25, 26 
institution of search for, 8. 8 52, 53 
security from habitual receiver of, 
S. 110 
(Reece of, an British territory 120 
cfinition of, 8. 181 ass 120 


SUB-DIVISIONS— 
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STOLEN PROPERTY (Concluded)— 


brought from foreign territory, juris- 
diction in respect of 120, 121 

stolen outside British territory 120, 121 

possession of, where theft committed in 


Native State 121 
disposal of by Court, 8. 517 340, 341 
payment of money found on jaccused to 

innocent purchaser of, 8. 519 ww. 342 
duty of Police in respect of, S. 623... 343 


proclamation for claimants to, S. 523 343 


SUB-DIVISION— 


definition of, S. 4 (/) 4 
all existing sub- divisions which are now 
usually put under the charge of a 
Magistrate are deemed to have been 
made under this Code... be 


districts divided into, 8.8 . 

existing, maintained, 8.8 . 

power of Local Government to divide 
districts into, 8. 8 ge 
Jantonment Magistrate “deemed (a 
Magistrate of . 

Magistrate of Ist or 2nd Class may be 
put in charge of, S. 13 

division of district is a 


Ceo ect eC KO 


SUB-DIVISIONAL MAGISTRATE— _ 


Magistrate of lst and 2nd Class in 
sey ge of Sub-division to be called 


co 


subordination of “Magistrate to, S. 17 
ordinary powers of, 5. 36 aw 22 
paqenel powers conferrible on, S. 


bial aepere of arrests to bo made to, 


35 
may direct warrant to landholders, 
S. 78 44 
issue search-warrant for persons 
wrongfully confined, 8S. 100... 58 
require security for keeping peace 
on conviction, S. 106 55 
power a to take bond for keeping 
peace, S. 107... . 56 
may cancel surety- -bond, S. 126 68 
conditional order for removal of nui- 
sances by, S. 133 71 
prohibition by, of repetition or contin- 
uance of nuisance, 
3, 80 
not to be questioned 
by Civil Court 80 
tonborety injunction by, in urgent 
cases, S. 144 80 
may pass order under 8S. 145 84 
how and when to act in disputes as to 
possession of land, S. 145 . 84 
power of, to issue summons or war- 
rants for offence committed outside 
local jurisdiction, S. 186 122, 123 
may issue summons or warrant for of- 
fence committ- 
ed beyond local 
ee 
122, 123 
or refer matter 
to High Court, 
S. 186 122, 123 
Rrocevare of, S 
123 


ad take cognizance of offences, 

may transfer cases other than cases 
transferred to himself, 8. 192 1238, 129 

may commit for trial, S. 206 « §=148 


SUB-DIVISIONAL MAGISTRATE (onde) 
submission of case to, by Subordinate 
Magistrate who is unableto pass suffi- 
ciently severe sentence, S. 
duly empowered may call for records 
of inferior Courts, 
8. 435 . 285 
in case of irregnu- 
larity to forward 
records to Dis- 
trict ppenalacrates, 


may issue order for Dintenenee: S. 488 324 
appointment of Public Prosecutor en 
S. 492 , 329 


eitniee wal of cases from Subordinate 
Magistrates by, S. 528 
to record reasons for withdrawal or 
rocall of cases, S. 528 .. 348 
recall of cases made over by, S. 528 ... 348 
SU BMISSION-- 
of report to Magistrate where cogniz- 
ab'e otfence suspected, 8, 158 
of verdict of jury to High Court, 8S. 307 
216—218 
of sentences for confirmation 253—256 
discharge upon, of person ehageee with 
contempt, S. 484 eee 
SUBMITTING CASE— 
to superior Magistrate, S. 346 ... 236 
SUBORDINATE MAGISTRATES— 
appointment of, S. 12 
power and jurisdiction of, or rdinarily to 
extend throughout district, 8.12... 
local limits of jurisdiction of, S.12... 
report of sufficient ground for summons 
to keep the peace 
rescinding au Hf _ to public nuisance 
Peay by, 8 
eputation a : make inc airy as to 
dispute concerning land, S. 148 93, 94 
issue of process by, for offence commit- 
ted outside local jurisdiction, S. 186 
122, 123 
sanction in Madras for prosecution of 141 
to submit calendars of convictions to 
District Magistrates 
further inquiry by, under S. 437 280, 290 
application by, to District Judge for 
issue of commission, S. 506 
SUBORDINATE MAGISTRATE, 1ST 
CLASS— 
meaning of, 8S. 3 a ies 
SUBORDINATE MAGISTRATE, 2ND 
CLASS— 
meaning of, S.3.. 
SUBORDINATE POLICE-OFFICER— 
menor by, of neeuentous into or eeee 


S oo o 


SUBORDINATION— 

of Assistant Sessions Judges to pemioue 
Judge, 8.17 sx . Ll 

of Magistrates, S.17 11 

of District Magistrate to Sessions 
Judge, to what extent, 8. 17 11 

a Paes to District Magistrates, “a 

of Sub-divisional Magistrates, 8.17 ... 11 


of Courts in matters relating to erent 
of sanction to prosecute, 8.195 132, 133 
of Magistrates in matters relating to 
granting, revoking, &c., sanction to 
rosecute tine 
SUB-REGISTRAR — 
ve ave be deemed a Civil Court, 
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SUB-REGISTRAR (Concluded)— 
appeal from, in case of contempts, 


- 486 
SUCCESSION ACT (X OF 1885)—- 
domicile under... ice ce 8 
SUIOIDE— 
Police to inquire and report on, 8.174 115 
when Police to send aa to anedice? 
man, 8.174... 
SUrIT— 
not to lie against Magistrate for acts 
done in good faith for removal of 


public nuisance, 8. 142 79 
in 8. 142 seems to refer to suit for dam- 
‘ 79 
SUMMARY CASE— 
nature of offence to be clearly explain- 
in, 8. 242 176 
mo necessity to frame formal charge i in, ae 
finding not limited by complaint or 
summons in, 8. 2 178 
SUMMARY POWERS— 
not to be exercised by Magistrate ef- 
ercising powers under 8, 34, S. 
186, 187 
may be exercised in respect of what 
offences, S. 186, 187 
what Magistrates have, 8S. 260 186, 187 


189 
187, 188 


of Benches and Magistrates, Peron 260 186, 187 


im Ke er exercise of ous 
8UM Le ot ele a 

of appeal 277 
SUMMARY- TRIAL— 

sentence of solitary confinementin ... 18 


what Magistrates may hold, 8S. 260 186, 187 
whether offence is subject of, depends 
on complaint 
whether solitary confinement may be 
ordered in 
gery lies from convictions, 


190 


by Magistrate not empowered, void, 


8. 349, 300 
SUMMARY-TRIALS— 
who have power to try Shaman is 
8 
of what offences, "8. 260 .. 186 
_ of offender under Abkaree Act 187 
how to coe ne when case may be 
tried summaril uy 187 
notification by overnment ‘of Bengal 
respecting Benches of Magistrates in 
certain districtsasto ... 
Presidency Magistrates to submit 
returns showing 
working of their 
Courts to be sent 
to Commissioner 
of Police 
in Madras 
in Bombay 
in Bengal 
power of Local Government to invest 
Bench of Magistrates invested with 
less power to try summarily, S. 261... 
when Magistrate not empowered tries 
offender summarily 
procedure for summons and warrant- 
cases applicable to, 8. 262 ne 
limit of imprisonment in, 8. 262 
not illegal to impose solitary confine- 
ment. as part of sentence in 
record in cases wore nero is no appeal: 


188 


189 


189 
189 


190 
190 
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SUMMARY-TRIALS (Concludedj|—- 


what final order or judgment in war- 
rant-cases tried summarily ought 4 to 


show 190 
record in appealable cases in, M. 264... 191 
Magistrate bound to state substance of 

witnesses’ evidence in 191 
war of record and judgment in, a 

1 
Bench may be authorised to employ 
clerk, 8S. 191 
tion registers in 191 
suMMING U 
case for areseoniiod where accused oo 
not go into defence, 8. 289... 205 
defence, S. 290 207 
by Judge in case tried with assessors, 
ee ece 218 
SUMMONING— 
jurors in High Court 220— 222 
and assessors 224, 225 
SUMMONS— 
form of, 8. 68 Sa .. 386 
by whom issued, '8. 68 .. 86 
to be served, 8. 68 .. 36 
writing, what it includes a 37 
ssa = be entered in, so as to identify 
37 
should sseite place at which person is 

required to attend 37 
as to accused attending on, waiting a 

reasonable time for Court 37 
rules as to fees chargeable for service 

and execution of the several processes 

in ve framed by High Court at 

Fort William ... 37, 38, 39 
process-fees in Madras, rules as to 39, 40 

in Burma, rulesasto ... 40) 
in Aden, rules as to . 40 


batta to witnesses in criminal cases 
should be paid daily as it becomes 
due . 40) 
in certain cases letter signed by J udge 
or Magistrate to be rns er 40 


in case of Revenue-officers .. ». 40 
how served, 8S. 69 .. «40 
signature of receipt for, 8. 69 40 
on a Police-officer how ser ved -. 40 
what is sufficient service... 41 
service when person summoned cannot 

be found, S. 70 41 
procedure when receipt cannot be ob- 

tained, 8. 71 w. §=64l 
returns of service of 41 
service on servant of Government or of 

Railway Company, S. 72 41 


rules as to service of, upon persons 
Galoutte, Hie by Government passed by 
Calcutta High Court .. 41 
oe of, outside local limits, S. 


49 
proof of service in such cases and when 
serving officer not present 42 
when warrant may be issued in a of, 
or in addition to, 8. 90 49 
where warrant should not issue . «50 
absconding to avoid service of, is pun- 


ishable 50 
to produce document or other thing, 8. 94 50 
eat Ay icant 
.- 5D, 51 
pee by Magistrate 1 requiring pro- 
duction in evidence of documents 
recorded in a Court of Justice . 51 
procedure as to e oueven of letters 
and telegrams, 51 


INDEX. 
Page. Page. 
SUMMONS (Concluded)— SUMMONS-CASES (Conol ; 
for delivery of documents from Postal if proceedings before strate so 
or Telegraph authorities who can irregular as to amount to no trial, ao- 
require 51 quittal will be invalid in . 198 
it is not necessary “to call witnesses in adjournmentsin.. .. 178 
support of an information laid be- Magistrate not bound before aoquit- 
fore a Magistrate previons to issuing, ting accused to wait till Court is 
to show cause under 8, 107 58 about to close for day to give com- 
when to issue on person likely to com- plainant chance of appearing in 178 
mit a breach of the peace, 8.114 ... 62 withdrawal of complaint in, 8. 248 ... 178 
issue of, for offence committed beyond a District Magistrate has no jurisdic- 
local jurisdiction, S. 186 . 122 ion to revive a charge which a@ 
when, to be issued by Magistrate, 8.204 147 Deputy Magistrate has allowed to be 
as to ground for interference of High withdrawn in ... 179 
Court where warrant issued when, power of certain Magistrates to sto 
should have been issued ... 147 proceedings when case m to stop 
to witnesses for defence where accused otherwise than upon complaint 2 
is committed, 8. 216 156 S. 249 ii 179 
refusal to, unnecessary witnesses unless as to record Le S. B55 242 
deposit made, 8. 21 .. 156 n cases other r than, 8.356 242 
as to issue of fresh 157 SUMMONS TO PRODUC 
SUMMONS-CASES— document or other ching issue of, 
proceedings under 8S. 145 should in all 50, 51 
points of procedure be regarded as... 85 : not “applicable | ‘to letters, 
procedure in, 8, 241 176 st-cards, telegrams or 
evidence of witneases who appear to be ocuments in custody of 
giving false evidence to be recorded Postal or Tele ap cerae De- 
at length in the vernacular 176 partment, 8 60, 61 
substance of accusation to be stated i in, personal atten dance not 
8. 242 176 necessary, 8. 94 50, o1 
it should be clearly stated to the ac- person attending on, is not 
cused that he is about to be put on &@ witness until called as 
his trial and what is the nature of such, 8. 94... 50, 51 
the offence with which he is charged 176 SUNDAY— 
conviction on admission of truth of trial on ae we OOF 
accusation, 8. 243 174 SUPERINTENDENT— 
procedure when no such admission is powers conferred on District and 
made, S. 176 Assistant District, of Police in Bom- 
Magistrate bound to examine all wit- bay 10 
nesses whom an accused person may of J sail to countersign petition of appeal 
produce for his defence 176 of prisoner... 277 
conviction by a Magistrate who has SUPERIOR— | 
refused to examine a witness furm- otticers of Police, powers of, 8. 550 367 
ally tendered on behalf of accused SUPPLEMENTARY SUMMONS— 
is absolutely illegal .. 176 for jurors in Presidency-towns, 8. 315 221 
as to duty of prosecution in 177 SUPPLEMEN TARY 
See DUTY OF PROSECUTION. examination ot by Magistrate after 
where complainant is required to pay commitment, 8. 219 cr ww. §=<158 
fees or expenses for witnssses and SURETIES- 
fails to do so in 177 to bond for keeping the peace on con- 
fee in non-cognizable cases “for applica- viction, 8. 106. 55 
tions or petitions containing a com- the peace before 
plaint or charge of uments in 177 conviction,S.107 56 
acquittal in, S. 177 for good behaviour of vagrants 
sentence in, S. 245 177 and ee cted persons, 8. 109 58 
Court bound to pass some sentence if for a eh haviour of ee 
it records a verdict of guilty in 177 nders, S. 110 59 
award of compensation for making asto character and class of ... 61 
frivolous complaint does not preclude number, character, and class of, to be 
Magistrate from sanctioning prose- stated in order to show cause, 8.112 61 
cution for making false complaint bond in case of infants for keeping the 
in 177 peace or for good behaviour to be 
rules as to military offenders in Bom- executed only by, 8. 118 .. 65 
bay and the Punjab 177 bond by, against breach of peace, 8. 118 65 
copies of convictions and sentences of:: for good behaviour, 8. 118 ... 65 
persons in the Military Department not to be excessive 65 
must be forwarded to Military power of Court to reject, 8S. 122 67 
Department of Government of India 177 reasons for rejecting, to be recorded, 
as to convictions of other Government 8.1 67 
servants in 178 scar e of," for peaceable conduct or 
finding not limited by complaint or ae haviour of another eat 
ee ted ne 1 - di discharging 
accus acquitted on non-appear- appeal from or er 
ance of complainant in, 8. 247 178 release of accused after investi 
unless charge drawn up no order of offence upon giving bond wi OF 
acquittal can be passed in a. 178 giving bond without, S. 169 w. Ail 
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SURETIES {Concluded)— 
to bail-bond, S. 499 
accused to furnish fresh, when others 
are discharged, 8. 502 333 
to bail-bond, applivanion for discharge 
of, S. 502 ees 
SURETY— 
oe 68, 333 
BURG 
cant from service as assessors or 
jurors, 8. 320 . si ee 222 
SUSPECTED PERSONS — 
security for good behaviour from,S. 109 58,59 
me may require, 


« e 3 


e of, 8. 502 
sS— 


SUSPENSION— 
of Judges and Magistrates and Justices 
of Peace, 8 

of execution of sentence of imprison- 
ment, 8S. diz 

of sentence by whom, S. 401 
of sentences by Governor-General or 

Local Government, 8S. 401 
Presidin Judge may be 
nen Opinion as to, 


2 


Sheela ure On a 


tion for, S. 401. nS6, 267 
of sentence, failure to comply with con- 
ditions of, ie 401, 266, 267 
nature of condition of, 
S. 401 266, 267 
cancellation or remission 
of, 8. 401 266, 267 


arrest after cancellation of, 8. 401 mite 267 


of sentence pending appeal, S. 426 282 
effect of we» 282 
rules as in: as .. 282 
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knowledge or, 8S. 191 ___... 127 
SWEARING — 
of jnrors, 8. 281 200 
of affidavits, 8. 539 357 
TANK— 
fencing of, S. 133 71—73 
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duction of . 61 
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TELEGRAPH ACT— 
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as to production of document by, 8S. 95 51 
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order, 8. 95 51 
of Commissioner of Police, 8.95... 51 
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in uae cases of pepne RaUsenees 


80 
TENDER— 
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power of Court to direct 
District. or Commit- 
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THIEF— 
security for good behaviour when 
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confession obtained by 
made under 
not to be used to induce accused | to 
make disclosures - 
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TRANSFER— 
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who may order, 8. 192 128, 1 
powers of, on whom conferred, 8. 192. 128, 139 
notice of, of cases under, 8. 192 to be 
given to the parties 
when it is the duty of one “Magistrate 
to, case to another 
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as the, to Deputy Magistrates exists 129 
of case taken up on complaint, S. 200. 142, 143 
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after... 

notice of, to be given to par- 129 
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sufficiently severe sentence, 8.349, 238 
ie of superior Magistrate after, 
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of case for enhancement of sentence, 
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Ce ert British subject for 
y, 8S. 451B , 305 
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notios of application for, te be given 
to Public Pesssentor. & 344 
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application to adjourn case in order to 
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Governor-General in Council, 8. 527 
of case by Governor General from one 
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procedure after such, S. 527 . 
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528, proceedings must com- 
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District Mayistrate to withdraw 
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ments, depositions, &c., into English 201 
of Jedement. accused when entitle? to 
y of, S. 371 % 252, 
TRANS! ORTATION— 
sentence of, powers of Sessions Judges 
as to, S. ¢ 17 
confirmation of sentence of, S. 31 . 17 
cannot be imposed in default of fine | 19 
sentence of, by District Magistrate 
when to be confirmed, 8. 34 we «20 
commencement of sentences of, in case 
of conviction of several offences i in one 
trial, 8. 35 sis ...20, 21 
sentence of, S. 368 251 
descriptive roll in Punjab ‘of person 
sentenced to... is 
execution of sentence of, S, 383. o. 257 
in Punjab in case of 
women 257 
sentence on offender already sentenced 
to, 8. 397 
imprisonment in default of fine an-’ 
nexed to substantive sentence of 
imprisonment or of penal servitude 
or in case of further substantive 
sentences, S. 398 2965 
period of suspension of sentence pend- 
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sentence of, S. 426 282 
TRANSPORTATION FOR LIFE— 
reasons for, to be given for sentence 
of, instead of capital sentence .. 264 
High Court may commute capital 
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TRAVANCORE— 
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TRESPASSER— 
defect in proceedings ue not make 
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against other laws,S.5_... 7 
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tempt of the 
High Court 7 
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local laws... 
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not punishable with death,8.30 16 


sentences in case of conviction is several 


offences at one, 8. 35 20,21 
ordinary place of, 8. 177 118 
place of, general provision as to 118 
where act done or consequence ensued, 

8S. 179 119 
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place of,in a case of escape from cus- 
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breach of trust, 8. 181 .. 120 
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place of, where scene of offence is un- 
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where offence consists several 
acts, 8. 182 121 
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ral acts, 8. in H Ag Courts, commence of, 
in case of escape from custody 121 195 
where offence committed in be Sessions Court, rocedure on ac- 
stcomney, §. 183... 122 cused eotosine © to Be: ead or claiming 
in case of offence committed on to be tried, 8 196 
voyage or journey, 8. 183 122 by same jury or me ‘of several 
in case of offences against offenders in succession, 8. 196 
Railway, Telegraph, Post summing up by Judge in, 8. 309 218 
Office, ae and Ammuni- with assessors, conclusion of 218, 219 
tion A Acts, 8,1 122 custody of accused pending 220 
in case of "doubt, High Court general provisions as to... 286 —240 
to determine, S. 185 122 place of, in case of European British 
when offence was committed subjects, 8. 336 
on journey which was not of approver on withdrawal of pardon, 
continuous 122 8. 339 228 
of offence committed outside British as to tendering p ardon before 228 
India by European British of accused a le to mndererentd pro- 
subject, S. 188 123, 124 ceedings, S. 341 229 
by native Indian subject, S. of deaf and dumb persons . 929, 230) 
188 123, 124 procedure on, where evidence has been 
certificate of Political ' heard partly by officer who has been 
Agent as to,8. 188 ... 124 transferred... 236 
in case of offences committed in Native of persons previously convicted of 
States, evidence in, 8S. wed 126 offences eatery coinage, stamp-laws 
transfer of, 8. 192 128, 129 or prove 4s 237 
who may transfer case for, 8 J. 192 128; 129 power 0 Aaneen to commit for, 
notice of transfer o _ .. 129 after charge drawn 237 
who may commit for, 8. 206 148 procedure where evidence hds been 
furnishing of list of witnesses to be heard and recorded by another 
examined after commitment on,S.211 154 Magistrate, 8. 350 239 
by Sessions Court, custody of accused of person in Court appearing on, or 
pending, 8 159 inquiry to have committed offence, 
when, may proceed immediately after 8. 240 
alteration of charge, 8S. 164 by jury, Judge need not write judgment 
new, when eae after alteration of in case of, S. 367 249 
charge, S, 229 . 165 by Magistrate not empowered, void, 
adjournment of, “after alteration of S. 530 , 300 
charge to offence requiring sanction manner of recording evidence in, out- 
to prosecute, 8. 230 165 side Presidency-towns ... , 245 
when, to be suspended after alteration sein Dy Ae enerete ni not empower- 
of charge, 8. 230 165 ed, void, 349, 350 
when, may proceed after alteration of by jury of offence triable with asses- 
charge, S. 231 165 sors, effect of, 8. sid 353 
of three offences of same kind, S. 234... 167 appeal i in case of ... 353 
of more than one offence _... 67—71 on Sunda si Gi 357 
of several offences committed together, TRIAL BY JURY— ; 
S. 235 . 168 on what matters appeals may lie on case 
falling within two de- of, S. 418 274 
finitions, S. 235 168 release of lunatic pending, S. 466 300, 301 
of offences where acts constitute one of offences by European British sub- 
offence, but when combined constitute ject where one is and others are not 
different offence, S. 235 168 punishable with death or transpor- 
where it is doubtful what offence has tation for life, S. 448. 303 
been committed, S. 236... w 171 of European British subject and native 
of minor offence, 8.238 173 jointly, 8. 452... 305 
of several persons jointly when permis: : of person as European British subject 
sible, § . 174 who is not, S. 455 307 
of cases for giving false evidence -. 145 not invalid unless objection 
of summons-cases by Magistrate 176—179 taken, S. 455 307 
before High Ocure: and Court of Ses- of European or American jointly with 
sion.. aes one of another raco, 46 210 
to be by jury, 8 of fact of soundness of mind of accused 
267 192 before High Court or Sessions Court, 
by Sessions Court to be by jury or with 8. 465 we OL2 
assessors, 8. 268... 192 custody of lunatic pending, ‘8.466 ... 312 
Local Government certificate as e lunatic being able to 
‘ may direct, to be take his, 8S. 4 313 
by jury, S. 269 192 of lunatic, resumption of, after ad- 
of offences, some tri- journment, 8. 467 313 
able by jury and by High Court of case transferred to, 
some by assessors, itse 26 344, 345 
. 269 192 transfer of caseon | application of prose- 
in Sessions Court to be nonce by cution on allegation that otbermse 
Public Prosecutor, 8. 27 1% it will not have a fair 
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Court of Sessions, S. 269 

“oS -Pergunnahs, Hooghly, Burdwan, 
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in Ben 
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" age Preside 
N.-W. Provinces ete Oudh a 
in Madras 194 
trials of all offences committed by 
European British subjects before 
Sessions Courts in Burma to be by 


jury 
where jury convicts and J udge ac- 


eden Court of Sessions to be conduct- 
ed by Public Prosecutor, S. 270... 

as to Public Prosecutor retaining coun- 
sel 195 

rules in Burma for conducting prosecu- 


tions before Somers Court 195 

in Madras ... . 195 
commencement of, S. O71 195 
plea of guilty, S. O71 195 
Judge must record plea 195 


prisoner should plead himself and not 
through counsel 195 

where Public Prosecutor offers no evi- 
dence to support charge 

former trial set aside on ground of 
want of jurisdiction and illegality no 
bar to second trial 195 

eo plead or claim to be tried, 


196 
trial by same jury or assessors of 
several offenders in puCeee Lot) 8. ink 
payment of assessors’ expensesin ... 196 
entry on unsustainable c arge, 8.273 196 
etfect of entry, S. 273 oo» =196 
number of jury, S. 274 ins 196 
rules for choosing jurors in Calcutta... 196 
in Benyal Sessions 
Courts when Euro- 
pean tried 196, 197 
number of jurors in N.-W. Provinces 197 
in Punjab . 197 
in ara 197 
in Madra 197 
jury for trial of persons not “Euro ns 
or Americans before Court of Ses- 
sions, 8. 275 197 
Judge not bound to try a Native Chris- 
tian with Christian jury oo. 197 
jurors to be chosen by lot, 8. 276 197 
persons not summoned when eligible, in 
trials before special j jurors, "8.276... 197 
irregularity in choosing _prors when 
@ ground for setting aside verdict ... 197 
rules for guidance of Subordinate 
Criminal Courts 198 
number of jurors when accused a 
European British subject “198, 199 
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objection allowed, 8 oo 
foreman of jury, 8. ‘80 ee én 
swearing of jurors, 8. 281 . wa 
procedure when juror ceases to attend 
or unable to understand language of 
evidence, 8. 282 
discharge of jury in case of sickness 
of prisoner, 8. 283 re 
assessors how chosen, S. O84 
procedure when assessor unable to 
attend, S. 285 
opening case for prosecution, S. 286 .. 
examination of witnesses, S. 
the witnesses must be examined and 
not depositions alone put in 
vernacular documents to be translated 
into English 
examination of accused before Magis- 
trate to be evidence, S. 287 
deposition of witness only evidence 
Beene’ him in subsequent proceed- 
when it is proved he gave the 
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weight of confession of one of several 
accused against others 
made in their absence 
admission of accused person 
that some one else commit- 
ted offence _... 
@ prisoner may be convicted on his own 
uncorroborated confession 
confession before Magistrate retracted 
before Sessions Oourt, evidence 
inst party making it . 


at Sessions trial, examination of accused 


must be given in evidence 

examination of accused person’s depo- 
sitions, &c., how received in evidence 
at Sessions trial 

when confession to be translated 

evidence given at preliminary inquiry 
admissible, S, 

depositions of absent witness only ad- 
missible when prisoner had oppor- 
tunity to cross-examine ... 

when witnesses to be contradicted by 
their statements, procedure as to .., 

depositions under 8, 288 if only evi- 
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justify a conviction 

procedure after examination of wit- 
nesses for prosecution, 8. 
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right of accused as to examination and sors, 309 218 
summoning of witnesses, 8.291 ... 207 Judge not 
refusal of application for summons be- bound to 
cause large number of witnesses men- conform 
tioned therein 207 to opini- 
prosecutor’s right of reply, 8.292 =... 207 on of as- 
right of reply when evidence for de- sessors, 
fence is only as to character 208 8. 309... 218 
view by jury or assessors, 8. 293 208 opinion of assessors how to be recorded 218 
if Court visits place of occurrence, to after opinion of assessors Sessions 
give notice a Judge no power to take further evi- 
Meee uror or assessor may ‘be examin- dence 219 
re 2:8 procedure in case of previous convic- 
ses ‘or assessors to Renae at t adjourn. tion, S. 310 219 
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question whether. communication is jurors, 8. 313 220 
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Judge 210 to jurors of Clerk of Crown, S. 313... 220 
question of roof of previous convic- 
tion one of fact and ought to go to UNANIMOUS VERDICT— 
jury 211 in High Court, 8. 305 . 215 
as to interference by High Court when UNAUTIVTENTICATED COPIES— 
there is misdirection <u: OQLL, as 213 of ea ett charges for » 365 
duty of jury in, 5. 299 213 UNBORN CH 
jury to ascertain facts on evidence... 213 order for maintenance of, cannot be 
retirement of jury to consider verdict, made os ea ww. §=326 
Ss. .. 213° UNDUE INFLUENCE— 
delivery of verdict by jury, 8. 301 214 accused not to be induced by, to make 
procedure where jury differ, S. 214 disclosures vis Oe 
where jury not unanimous, J udge not UNLAWFUL ASSEMBLY—_ 
bound to summon new jury 214 dispersion of __. 24 
verdict to be given on each charge, on command of Magistrate 
S. 303 214 or Police-otticer, S. 127... 69 
Judge may question jury, S. 303 .. 214 what persons may act under S. 197° 3. 69 
questions and answers definition of .. 69 
to be recorded, 8. use of civil force to disperse, Ss. 128... 69 
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their finding _... 214 when and by whom military force may 
when verdict “of jury to be interfered be used to disperse an, S. 129 70 
with .. 214 duty of officer commanding troops re- 
amending verdict i in, 8. 304 215 vired by Magistrate to disperse, 
verdict in High Court when to prevail, $130 70 
8. 305 215 power at commissioned militar y ofticers 
when Judge disagrees with ‘majority of to disperse, S. 131 70 
ae ia shall discharge them, protection against prosecution for acta 
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verdict in Court of Sessions when to UN pours COMPULSORY LABOUR— 
prevail, 8. 215 mpoundable, S. 345 ... 234 
procedure where Sessions J udge dis- UN LAN FUL DETENTION— 
agrees with verdict, S. 216 of European British subject, S. 456 ... 307 
grounds on which High Court will in- application to High Court in case of, 
terfere in cases submitted under S. 456 
S. 307 216, 217 of acoaaul British subjects territories 
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jury to be Sache zed if Judge disagrees 
with verdict of majority, S.¢ 215 
of majority in High Court whether to 
be accepted, 8S. 305... 218 
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VEXATIOUS COMPLAINT— 
awe of compensation in case of, 8. 250 179 


by jury or assessors of pee of occur- 
rence of offence, S. 2 sys 
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oners, i 
VOLUNTARY CON FESSION 
memorandum as to, 8. 164.. 104, 105 
VOLUNTEERS— 
powers of, to dispersion of unlawful 


assembly, S. 
duty of officers of, in dispersing ur un- 
lawful assembly, ‘3. 130 70 
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VOLUNTEERS jon ea WARRANT (Concluded) — 
protection of, from prosecution for acts for execution of sentence of death, 
done in dispersing unlawful assembly, 8, 381 
8. 132 eee of transportation, 8. 883 eon eee 257 
VOLUNTEERS ACT, XX OF 1860— of imprisonment, 8. ¢ ei 257 
dispersion of unlawful assembly under, particulars to be stated in... 257 
separate, to be issued in case of each 
VOYAGE— risoner a 7 
trial of offences committed on, 8. 183.., 122 to be signed not stamped ... 257, 258 
for execution of sentence of imprison- 
WAIVER— ment to be directed to officer in 
by accused where proceedings are bad charge a jail, 58.384. .. 258 
in themselves ... contents o .. 258 
by accused of, defect in criminal pro- when lewslity of doubtful, matter to be 
ceedings 286 referred to Local Government ... 258 
by acoused of irregularities 297 effect of delivery of prisoner under, to 
by Beihai British supscet of rights wrong jail .. 258 
8.4 a of imprisonment, language ‘of ... 258 
wanbunina LUNATICS— whom to be 
law 311 lodged, 8. 385... 258 
WAR, INDIAN ARTIOLES OF— separate for each prisoner 258 
provisions of, as to arrest ... 33 for levy of fine, S. 386 259—261 
WARRANT— may be executed and 
directed to other than Ponce cers, its effects, S. 387 ... 262 
execution of, 8. 43 24 for execution of sentences, who may 
aid to person executing, S. 43 24 issue, S. 3 262 
holding, other than return of, on execution of sentence, 
Police-officer, 8. 43 24 S. 400 266 
may be directed to any landholder, endorsement on, by officer executing it, 
farmer or manager of land within 8. 400 dave. 3 a ... 266 
district 24 return of, on execution of pentane: 
when, may be executed by Police-officer 8. 266 
whose name is endorsed on 24 Ho eon of juvenile offender i in 
when Police-officer liable for arresting 2 266 
without WARRANT. ‘OF "sRREST— 
to be shown by officer making arrest... 28 form of, S. 75 “a we 42 
arrest by officer not having 28 by whom issued, ‘15 we 4D 
when Police may arrest without, S. 54-30 continuance of, 8. 75 49 
provisions as to arrest without 30—36 as to issue of general 42 
subordinate Police-officer how deputed what should be stated in .. 42 
to arrest without, 8. 56 should be distinguished from summons 42 
arrest in case of non-cognizable offence warrants of commitment and release 
without, S. 57 .. should be filled up in English 42 
when, issued in lieu of, or in addition mode of signing of 43 
to, summons, S. 49 before issue of, evidence must be given 
form of such 49 that an offence has been commit- 
forms of, prescribed by Code should be 43 
strictly adhered to 49 bad where no description given of 
not to issue when summons to attend person to be arrested 
would be sufficient for the ends of cone may direct security to be taken, 
justice 50 S. 76 43 
for persons called on to give security, to be forwarded to Court 8. 76 43 
8, 114 62 to whom directed, S 43 
to person called on to give security, to several persons i hie to be exe- 
fan under 8S. 112 to accompany, cuted, 8S. 77 
S. 115 63 ought shy to be issued to unofficial 
arrest to prevent commission of cogni- perso 
zable offence by Police-officer may be may be directed’ to landholders, 8. 
without, S. 151 7 ‘as ie we «= 44 
inspection by Police- officer of weights landholder neglecting to execute liable 
or measures without, 95 to punishment w «44 
issue of, for offence committed. outside directed to Police-officer by ‘whom. else 
local juriediction, 8. 186 .. 22, 123 it may be executed, 8. 7 ww «44 
in respect of offence committed outside notification of substance of, 8. 80 44 
ioe Bs urisdiction, 8. 186 ... 122, 123 to be shown if required, 8. 80 44 
ina xtradition Act for person ac- @ Police-officer should not arrest with- 
cused of having pommaes offence out, in his pos- 
out of British India 7 125, 126 session 80 88 to 
cir of, alee 204 a 147 show it if ne- 
when, to be issu y Magistrate, cessary Gn 
8. 304 147 should not arrest with- 
who is proper officer to issue 147 out having it endors- 
as to ground for interference of High ed, if net originally 
Court where issued when summons dire 44 
should have been issued ., 147 person arrested on, to be eee ought be- 
irregularity in, 8.5387 =... 354 tore Court without delay, 8 a) 


INDEX. 527 


P 
WEAPON— a 


Page 
WARRANT OF ARREST (Conclulad)— = 
used in evidence to be forwarded with 


ma executed ae any place in 
Writinn 


India, 8. 82 45 commitment to Sessions or High 
forwarded to rl for execution Court, 8. 218 . 157 
outside jurisdiction, S 45 WEIGHTS AND MEASURES— 
as to manner of effectin ore of inspection of, by Police-officer, 8. 158 95 
mn accused escaping to A . 4 WELL— 
language to be used in 45 fencing of ibe ve ow. «= 74 
directed to ee rebcnae for execution WHIPPING— 

outside jurisdiction, 8 46 Magistrate of 2nd Olass under Act 
procedure a arr of person against X of 1872 incompetent to pass sen- 

whon, issued 46 tence of 2 
procedure by Magistrate before whom sentence of, which different, classes of 

person arrested is brought, S. 86 46 Magi istrates may 17 
witnesses brought up ander. should not Magistrate of 2nd 0 ape nec 

be treated as criminals... 49 empowered to penton to, 8 17 
when, to issue on gta likely to who may pass sentence of, in Upper 

commit a breach of the peace, 8.114 62 Burma . 18 
issue of, for offence soramttted beyond as to execution of punishment of 18 

local jurisdiction, 8. 186 122 after previous conviction ... 21 
as to issne of warrant under S. 186 by alteration of sentence of, 8S. 369 251 

Subordinate a nEer eee, S. 187 123 rules as to execution of sentence ofS. 390. 260 

WARRANT-CASES— execution of rege of, 8. ... 202 
definition of, 8. 4 (s) 6 n N.-W. Provinces 263 
procedure in, S. 251 ... 179 in Punjab 263 
evidence for proscoution: S. 252 .. 179 execution of sentence of, in addition 
rules of Calcutta High Oourt as to to imprisonment, 8. 291 263 

the examination of complainants and sentence of, to be anes out in whose 

witnesses 180 presence, 8. .. 263 
discharge of accused i in, 8. 253 .. 180 mode of inflicting, 8. 392 263 
mere absence of complainant not suffi- limit of number of stripes under sen- 

cient to justify discharge of accused tence of, S. ; .. 263 

in which, are not compoundable 181 rules regarding, in Bombay .. 263 
where no ‘charge drawn PEsOner can who exempted from, S. 393 .. 263 

only be discharged . 181 not to be passed on females, 8. 393 ... 263 
effect of discharge 181 on males over 45 years 
for purposes of commitment “Magistrate old, 8. : 263 

and Joint Magistrate have equal on males sentenced to 
mowers in 181 death,  transport- 
charge to be framed when offence ap- ation or penal servi- 
pears proved, S. 254 181 tude, or imprison- 
plea to be recorded by Magistrate, ment over 5 years, 

S, 255 182 8. 263 
charge to be read to accused 182 sentence of, not to be executed by» in- 
what is not a plea of guilty 182 stalments, S. 393 . 263 
defence of accused, 8. 182 stay of execution of sentence of, if 
accused may put in written statement, prisoner is not in fit state to bear 

182 remainder, 8. 264 
necused allowed to recall and cross- procedure where offender is not a to 

examine witnesses for prosecution, undergo, 8. 304 ove .. 264 

8. 256 183, 184 stay of, 8. 304 264 
accused reser ving his cross-examination 183 not to be inflicted if offender not in 
cross-examination of witnesses called fit state of health, 8. 304 264 

by Court 184 certificate of medical officer as to fit- 
process for compelling production of vor of offender to undergo, 8. .. 264 

evidence at instunce of accused, 8.257 184 tence in lieu of, S. 395.. oe ©6265 
as to expenses of witnesses in, 8. "257 184 WHIPPING ACT (VI OF 1964)-- 
reason tor on issue of process to PO as Of —s ase ace ee 208 

be recorded in, 184 
Magistrate having me granted to ac- allowance when payable to, 8. 488 .. 324 

cused process for attendance of order for maintenance of, 8. 488 we a4 

witnesses bound to assist accused in disobedience of, s. 488 $24 

enforcing attendance in ... .. 185 enforcement of order for, 
acquittal in, 8. 258 185 8. 488 .. 324 
conviction in, 8. 258 185 grounds for making, 8.488... 324 
while order of acquittal is ‘subsisting who are competent to make, 

Court cannot order re-trial in .. 185 §. 488 324 
power of remitting sentences reposed not entitled to maintenance if living in 

wholly in the Government in . 185 adultery, S. 488 324 
absence of complainant in, 8. 259 186 living apart by ea consent whether 

WATCHMAN— entitled to order for maintenance, 
of village to report certain matters, 8, 456. 26 S. 488 324 

AY— grounds om for refusing to live with 
conditional order as to nuisance in pub- husband, 8S. 488 ast . S24 
lic, 8. we «sO what is sudicient und for, meta 
seizure of, on making arrest, 8.53 ” to live with husband es , a2 
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WIFE (Concluded)— 
of Mahomedan entitled to mainten- 
ance during iddut after divorce 
WITHDRAWAL— 
of case after transfer to other Magis- 
trates 
of charges on conviction on one of seve- 


WITNESS (Continued) — 
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ral charzes, S. 240 175 
effect of, 8.240 175 
of case, acquittal on, S. 248 178 
of classes of cases by District Magis- 
tr ao from Subordinate Magistrate oe 
of of comp laint in summons-cases, 8. 248 178 
on for non-compliance with con- 
itions, S. 339 .. .. 228 
procedure on trial of ap roveron ... 228 
of appeals transferr edb by District 
Magistrate to Subordinate Magis- 
trate, S. 407 : 270, 271 
from prosecution by Public Prosecutor, 
effect of, S. 494 
by Hi Rigs Court of case to itself for trial, 
re case by High Court to itself, proce- 
dure on, 8. 5 345 
District Magistrate or Sub- 
divisional Magistrate from 
Subordinate Magistrates, 
S. 528 348 
District Magistrates or Sub- 
divisional Magistrates, 
reason for, to be recorded, 
8. 528 348 
Magistrate not empower ed, 
S. 529 349 
by District Magistrates under S. 107... 349 
by District Magistrate whether oppo- 
site party should have opportunity of 
showing cause against 349 
by District Magistrate whether notice 
of, should be given She 346 
WITN ESS 
issuing of warrant by Magistrate for 
apprehension of 49 
under arrest not to be treated as crimi- 
nal 49 
warrant should not be used for, except 
under special circumstances 49 
searches to be made in presence of 
witnesses, 8. 103 54 
present at search to sign list of articles 
found, S. 108 . 54 
need not attend search unless specially 
summoned, S. 103 54 
attendance of, on Police investigation, 
99 
required at Police investigation not to 
be arrested ; 99 
rules as to summoning, from another 
district in Punjab 99 
to payment of expense of, 
previous to trialin Punjab 112 
on his way to Court of Magistrate not 
to be required ie accompany 
a Police- officer, 8. 171 113 
not to be subjected to restraint, 
S. 171 113 
not to be fequired to give as 
security for his appearance 
other than his own bond, 8.171 113 
recusant, may be forwarded in custody, 
8.171 113 
penalty for refusal by, to execute bond, 
8.171 v» 113 
detention of, in custody, 8.171 11 
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unnecessary restraint of, S. 171 
may be required to ce a recognisance 
for appearance, S 
non-attendance of, on summons by 
Police 
refusal by Magistrate to summon wit- 
nesses of accused 
summoning of witnesses by accused 
at Sessions trial not named by him 
before Magistrate 
summoned by accused, power of Magis- 
trate to examine, §. 212 
power Clerk of Crown to summon, 
determination whether evidence of, 
is material, S. mar ay 
as to unnecessary, 8. 216 .. 
summoning of, after commitment, 8.216 
refusal by Magistrates to summons, 
after commitment of accused, S. 216 
bond for attendance of, after commit- 
ment of accused, 8. O17. 
detention of, for refusal to execute 
bond for appearance at Sessions or 
High Court, S. 217 ae, 
rules to prevent unnecessary detention 
of, at Sessions 
after commitment Magistrate may sum- 
mon and examine supplementary, 
S. 219 
right to recall, ‘after alteration of 
charge, S. 231 . 
expenses for summoning, when required 
in Summons-cases, 8S. 244 
process for attendance of, in summons- 
cases, S. 244... 
where com plainant fails to pay expense of 
Magistrate bound to examine all wit- 
nesses accused may produce for de- 
fence 
recording of evidence of, who appears 
to be giving false evidence 
in warrant-cases for prosecution, recall- 
ing of, S. 256 
issue of process for attendance of, on 
behalf of accused in warrant-cases . 
in warrant-cases when order may be 
made for deroatt of expenses for sum- 
moning, S. 
issue of process ee. grounds for refus- 
ing, S. 257 sie 
for prosecution recalled at instance of 
accused for cross-examination still 
treated as prosecutor’s witnesses 
called by Court, cross-examination of... 
for prosecution, examination of, in 
High and Sessions Courts, S, 286... 
depositions of, before 
Magistrate not to be 
put. in High Court or 
essions Court without 


examination 
called before committing 
Magistrate whether 


bound to be produced 
in Sessions Court 
when deposition of, to be evidence 
against him in subsequent proceed- 
ings . 
deposition of, cannot be put in alone 
but the witnesses must be examined 
for the prosecution 
inconvenience to, whether ‘ground for 
ey lateng deposition ot at Sessions 
tria ; a 
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WITNESS (Concluded)— 
evidenceof, at preliminary inquiry when 
admissible i in evidence, S. 288 203, 205 
when deposition of absent, admissible 203 
procedure when Court wishes to con- 
tradict, by his statement made before 
Magistrate . 
for prosecution, procedure in Sessions 
Court after examina- 
tion, S. 289 _ 
before committing Ma- 
gistrates hould be 
tendered for cross- 
examination .. §=206 
recall of, after pr isoner 
has entered on de- 
fence... 206 
cross-examination of, 
$.290... 207 
not to be kept waiting 207—241 
in Sessions inate right of accused as to 
summoning and 
examining, S. 291 207 
accused when confin- 
ed to list of, given 
to committing Ma- 


gistrate, S. 291 207 
where, denies correctness of any part 
of evidence, S. 360 244 


remarks respecting demeanourof, S. 363 245 
Magistrate or Judge may record re- 
marks as to demeanour of, S. 363... 245 
attendance of, an commission, 8. 508... 333 
examination of, on commission 333, 336 
commission in case of, being within 


Presidency-town, S. 504. es 5) 
partics may eels on commission by 

interrogatories, S. 505 en 5°) 
in Pr esidency-towns, examination of... 335 
examination of, S. 540 es w. «807 
power of Court at any stage to summon, 

recall or examine, S. 540 woe BOT 


summoned on behalf of prosecution, 
ought to be tendered for cross-exami 


nation . 308 
power of Court to summon material, or 

examine person present, S, 540 we oot 
provisions as to expenses of 360—363 

in Bengal ... 360 
in Bombay 360, 361 
in Madras .. 861 
in N.-W. Prov., 
and Punjab 362 
in Burma 363 
from mofussil attending High Court, 
rules as to expenses of, 8. 552 .. 367 
WITNESSES— ; 
batta to, in criminal case to be paid 

daily 40 
on Police investigation to answer tr uly, 

S. 161 .. 100 
examination of, by Police, 8. 161 ... 100 
contradiction of, hy statement peers 

Police a 101 
impeaching credit of . 101 
speaking foreign language, ‘taking evi- 

dence of 116 
summoned by Police to answer truly, aie 
power of Police “making investigation 

to summon, S. 175 116, 117 
refusin ne i to PUAN en on investigation, 

penalty fo oe 7 
service of sammone on, 8. 208 148, 149 


examination of, in inquiry mere Mag. 
istrates, S. 
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WITNESSES (Coneluded)— 
rules for examination of _... 149 
process for compelling attendance of, 
before Magistrate 151, 152 
accused entitled to furnish list of, S. Q11' 154 
as of right to summons 
for, S. 211 . 164 
further list of, of accused after commit- 
ment, S. 1... . ls 
refusal to grant summons for 154 
payment of costs of, before issue of 
summons to... 154 
application for summons not to b erefus- 
ed on account of largeness of number of 154 
not to be kept unnecessarily waiting ... 241 
particulars for identification of, to be 
recorded 241 
as to recording | ‘evidence ‘of, when 
meaning is doubtful 2s ww. Q41 
evidence how recorded in trials and in- 
quiries outside Presidency-towns 241, 245 
Magistrate when to make a memoran- 
dum of evidence of, S. 355 . 242 
interpretation of evidence to, S. 860 ... 244 
correction of errors in record of evi- 
dence of, S. 360 244 
evidence to be read over to, in presence 
of accused, S. 360 a ae 
WOMEN— 
mode of searching, S. 52. 
Rormonal attendance of," when dispensed 
with 
unlawful detention of, powers of Presi- 
dency or District Magistrates as to, 
S. 552 re .. 3867 
WORDS— 
referring to acts, S. 4 (w) . 
to have same meaning as in Penal Code, 


_. 4 (w) i “ie i 
‘complaint ” age we. 187 
Peart i servant a oe «w 141 
** charge ” aes ww. «158 
os "without a, charge ” . 172 
7 poison convicted on a trial” vie SECS 
WRITING 
dofinition of, S. 4 (c) 5 4 
includes lithography, Ss. 4 (e ) 4 
printing, S. 4 Ng } cies 4 
photography, 8, 4 (c) 4 
WRITTEN— 
definition of, S. 4 (c) 4 
includes lithography, 8. 4 (c) 4 
WRITTEN DEFENC 
tender of, in summons-case .» 176 
WRONGFUL ARREST— 
under warrant 27, 28 
WRONGFUL CONFINEMENT — 
how punishable ... ». 44 
what is,S.100.. . 63 
search for persons in, 8. 100, wv 638 
whom _insti- 
tuted, 8.100... 53 
by Police we «Ill 
compoundable, S. 345 . 234 
WRONGFUL DETENTION— 
by Police-ofticer = 44 
WRONGFUL RESTRAINT— 
compoundable, 8. 345 . ... ... 234 
ZEMINDAR— 
if non-resident not liable to give secu- 
rity to keep the peace... w= «OT 
ZENANA— 
breaking open of, when making an 
arrest, S.48 ... 
execution of search-warrants in, 8. 48... 29 
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Sirk ROLAND KNYVET WILSON, Barr., 
Late Reader in Indian Law to the University of Cambridge. 


An Introduction to the Study of Anglo-Muhammadan Law. 
Demy 8vo, cloth, pp. 151. Rs. 86. 


‘This littlo work aims at lightening the task of the student who is entering upon 
a study of this dificult and complex subject. Commencing with a sketch of Mahomet 
as a legislator, and the Koran as a law-book, it proceeds to trace the development of 
Muhammadan Law, both orthodox and otherwise, und its growth in India under 
Muhammadan rulers. The last two ener arc taken up with the history and 
resent footing of Anglo-Muhammadan Law, and an outline thereof. The authors 
ong experience, when he was reader of Indian Law at Cambridge, has enabled him 
to meet the wants of the student.”—Zaz Times. 


‘‘We think that the author has acted wisely by distinguishing by the prefix ‘ Anglo,’ 
that small fragment of the Muhainmadan Law which the English government enforces 
by its own tribunals. Very thoroughly has the author dealt with this fragment, and 
to those who desire to make some acquaintance with this branch of Indian 
Jurisprudence, we recommend the above buok with every confidence.” —Law Magazine 
and Review. 


‘'The book is well and carefully written, showing a good grasp of facts and theorie 
and a wide and judicious reading of authorities on the suject,—as might well havo 
been oxpected from the late accomplished Reader of Indian Law in Cambridge 
University.”—-Asiatic Quarterly Review. 


A Digest of Anglo-Muhammadan Law. Setting forth in the 
form of a Code, with full references to modern and ancient autho- 
rities, the special Rules now applicable to Muhammadans as such 
oy the Civil Court of British India, Demy 8vo, cloth, pp. 4965. 

8. 15. 


“Sir Roland has admirably performed his difficult task. His Digest sets forth, 
for the first time in a complete manner the laws now applicable to Mahomedans as 
such by the Indian Courts, together with full references to ancient and modern 
authorities, and to the ruling decisions of the judges... .... as a work of technical 
codification it also takes a high place. It is by no means the first service of the kind 
which Sir Roland Wilson has rendered tu India ; but even if it stoed alone he would have 
achieved a work not unworthy of his own reputation or of the great University 
in which he so long and sv ably represonted Indian Law.’ —The Times. 


‘The volume is an interesting one even for the general reader, while the lawyer should 
be able to get up Anglo-Muhammadan Law from the ‘ Digest’ with the least possible 
trouble.”— Madras Times. 


“This work will be a wolecome uddition to the somewhat scanty atock of modern 
English writing upon this brunch of Indian Law........... .Finally, no pains have been 
spared to make the rules and decision, visible at a glance. The Index is copious and 
the whole work well and clearly printed.”—TZimes of India. 


“Sir Roland Wilson grapples with a compHcuted task in what seems to us a most 
admirable and ecfticient munner. His statements of the law and of a ecedents are 
wholly lucid and intelligible, and this Digest should form an inv ble work of 
reference for all who are called upon to deal in any way with the Muhammadan Law of 
British India.”—Home Neves. 
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A SHORT TREATISE 


ON 
HINDU LA W 
AS ADMINISTERED IN THE COURTS OF BRITISH INDIA. 
By HERBERT COWELL, 
Middle Temple, Barrister-at-Law. 


Author of “The History and Constitution of the Courts and Legislative 
Authorities in India. 


REVIEWS. 


‘’We can say of this Book that it appears to be clearly and readably written, and 
to cover in outline a very wide extent of subjoct-matter.”—Zaw Journal. 


‘¢ Will be found to contain a well digested mass of information.”—Impcrial and Asiatic 
Quarterly. 


‘‘Puta the outlines of Hindu Law briefly and clearly before the student.”~-Madra 
Times. 


New Edition. Nearly ready. Demy 8vo. 


THE LAW OF SPECIFIC RELIEF IN INDIA. 


BEING 
A COMMENTARY ON ACT I or 1877. 
By CHARLES COLLETT, 
OF LINCOLN’S-INN, BARRISTER-AT-LAW, LATE OF THE MADRAS CIVIL SERVICE. 


Revised and brought up to date. 
By H. N. MORISON, 


BARRISTER-AT-LAW, AUTHOR OF “ ADVOCACY.” 


Demy 8vo, cloth Rs. 4. 


DISTRICT OFFICE IN NORTHERN INDIA 


WITH 
SOM SUGGHSTIONS ON ADMINISTRATION. 
By C. W. WHISH, 
Bengal Civil Service. Author of “ Reform and Progress in India.” 


“Mr, Whish has produced an extremely useful and thought- 
ful book, which will pave the way for the junior members of 
his service. It is above all things practical, and sets forth 
the whole system of district duties in a clear and systematic 
manner,” —Hnglishman. 


Spink and Co., Calcutta. ‘8 


Crown 8ve, cloth, Re. 6. 


ADVOCACY & EXAMINATION OF WITNESSES 


Including the Duties and Liabilities of Pleaders in India. 
By H. N. MORISON, Esgq,, 
Barrister-at-Law and Advocate of the High Qourt, Calcutta. 


The work treats of matters of practice such as taking instructions, 
epeech, argument, examination-in-chief and cross-examinatiou, and 
includes a résumé of the duties and liabilities of Pleaders in India, 
The Legal Practitioners Act, with the Rules of the High Oourts relating 
to the admission of Pleaders and Mukhtears, appears in the form of an 
Appendix. 


‘Undoubtedly juniors and, possibly, not a few seniurs too, may profit by the sensible 
and practical hints Mr. Morison gives as to the finesse of Counsel and the treatment of 
Witnesses . . . . . . . Mr. Morison’s book is certainly ono that should be 
bought.” —Statesman. 

‘©A work which will bo of material servico to the younger members of the legal 
profession in India.” —Indian Daily News. 

‘6A book which should bo put into the hands of every young pleader before starting 
practice. It deals in a popular manner with the whole of an Advocato’s duty from the 
moment of presenting himself to the ordeal of the examination until ho reaches the 
topmost rung of theladder . . . . . . . The book contains many hints that will 
be of value to all practitioners.’—Bombay Gazette. 

‘‘We can safely predict of Mr. Morison'’s book that no ono who buys it will regret the 
small sum expendod on its purchase,” — Civil and Military Gazette. 

‘©The chapter on ‘ Witnesses’ is extromely good.”’-—Pioneer. 

‘CA very useful little book . . . . Tho book is something more than a guide to 
the bar and contains useful hints on Advocacy and the Examination of Witnesses.”’— 
Ceylon Observer. 

‘‘ An iutoresting and valuable addition to the literature of the profession. The 
subject is treated in a broad and comprehensive manner which makes the book 
attractive to the general reader. While at the same time the author brings judgment 
and experience to bear upon the every-day dotails of an Advocate’s life, and with 
admirable results . . . . . enough has been said to indicate the highly practical 
and valuable character of the work, which may safely be commended to the attention 
alike of the lay public and of all Indian Lawyers."—Anglishman. 
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THE INDIAN PENAL CODE: 


WITH A COMMENTARY. 
By W. R. HAMILTON, 


Barrister-ai-Law, Presidency Magistrate, Bombay. 
PRESS NOTICES. 


: am eres’ bal Serna ait Gazette. 

e boo repay study by English readors—as showing the simplicity and 
feasibility of the Code.”—Law Journal. e : f 

‘*It is one more valuable contribution to the slowly increasing series of standard 
commentaries on statute law by authors who havo had puiction experience in the 
administration of the law in India.”—TZimes of India. 

“The main features of Mr. Hamilton’s work is that large extracts are given from the 
different reports of the Law Commissioners, and refercnco made to the different eee 
in the history of the enactments ... . . . . Anappreciative and praiseworthy 

lece of work, and should commend itself to a large circle of readers, legal as well as 
y."—Indian Aut News. 

‘Of the book itself we have a high opinion. It contains. in fact, pha eat every: 
thing of importance that can guide to a knowledge or administration of the Penal Code. 
While notes on procedure appended to each section that defines an offence, stating briefly 
whether the offence be cognizable, bailable, compoundable, and so on, enable the reader 
to gain at a glance all the information he requires.” —Statcaman. 


‘4 Thacker, Spink and Co. Calcutta. 
A TEXT-BOOK FOR GOVERNMENT EXAMINATIONS. 


Second Edition, Revised. Crown 8vo, cloth. Rs. 3. 
THE STUDENT’S HAND-BOOK OF 


MAHOMEDAN LAW. 
By tHt HON’BLEIE SYED AMEER ALT, C.LE., 
Author of “ Mahomedan Law:” “The Spirit of Islam:” ‘The 
Ethics of Islam,” dc., é&c. 


Royal 8vo, cloth Hs. 16. 


MAHOMEDAN LAW. Vol. I. 


HON’BLE SYED AMEER ALI, M.A., C.I.E., 
BaARRISTER-AT-LAwW. 
CONTAINING 
Gifts, Wakfs, Wills, Pre-Emption and Bailment, 
ACOORDING TO 
THE HANAFt, MALIK, SHAFIC, AND SHIAH SCHOOLS. 


Compiled from Authorities in the original Arabic, with Explanatory 
Notes and References to Decided Cases, and an _ Introduction on 
Mahomedan Jurisprudence and Works on Law. 


BEING THE SeoonpD EpiTion or THE ‘Tagore Law Lecture, 1884, 


Royal 8vo, cloth. Rs. 14. 


MAHOMEDAN LAW. Vol. II. 


A Second Hdition of 
THE PERSONAL LAW OF THE MAHOMEDANS. 


The Law relating to Succession and Status, according to the 
Hanafi, Maliki, Shafei, Shiah and Mutazala schools. Compiled 
from Authorities in the original Arabic, with Explanatory Notes 
and References to Decided Cases, and an Introduction on the 
Islamic system of Law. 


By tHE HON’BLE SYED AMEER ALI, M.A.,, 
,» One of the Judges of H. Ms High Court of 
Judicature, Benjal. 
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Third Edition, Royal 8vo. Rs. 14, 


THE CODE OF CRIMINAL PROCEDURE 


ACT X OF 1882, 


Together with Rulings, Circular Orders, Notifications, eto., of all 
the High Courts in India; and Notifications and Orders of the 
Government of India and the Local Governments. 


EDITED WITH COPIOUS NOTES AND FULL INDEX. 


By WILLIAM FISCHER AGNEW, Esq., BARRISTER-AT-LAW 3 AND 
GILBERT 8. HENDERSON, Esqa., M.A., BARRISTER-AT-LAW 3 
AUTHOR OF ‘“*A TREATISE ON THE LAW OF SUCCESSION IN INDIA.” 


Third Edition. 
By GILBERT 8. HENDERSON. 


‘‘To judge from the style in which their present work is edited, the number 
of cases cited bearing upon the various sections, the ample notes appended where 
any explanation is necessary, and the full and complete indexes to the cases cited, 
we have little hesitation in saying that, while undoubtedly it is at present the 
best work on the subject, it need fear no competition in the future.”"—nglishman, 


Scceond Hdition, 8vo, cloth. Ra. 16. 


MEDICAL JURISPRUDENCE FOR INDIA. 
By I. B. LYON, F.C.S., F.LC., 


Brigade-Surgeon, Bombay Medical Service; Chemical Analyst 
to Government ; Professor of Chemistry and Medical 
Jurisprudence, Grant Medical College, Bombay. 


Revised as to the Legal Matter 
By J. D. INVERARITY, Esq., 


Barrister-at- Law, 


To all those who are engaged in the administration of the 
law—to magistrates, lawyers, medical men, and police, as well 
as to students—the book will be found quite invaluable ........, In 
the arrangement of the matter, Dr. Lyon has left nothing to be 
desired in the effort to render the book valuable for reference. 
The work is a monument of industry and research, is marked by 
great lucidity of exposition, and deserves, on every grownd, to 
take rank as a standard production of its class.— Home 


6 Thacker, Spink and Co., Calcutta. 


Eleventh Edition, with Notes to end of 1894. 
Royal 8vo, cloth. Res. 12. 


THE CODE OF CRIMINAL PROCEDURE : 


Being Act X of 1882. 


As amended by Acts III of 1884, X of 1886, V and XIV of 1887, I, V and 
XIII of 1889, III, IV, X and XII of 1891, III and X of 1894, and IV of 1895. 


With Notes of Judgments & Orders thereon. 
By Sir H. T. PRINSEP, xkt,, 


c indian Civil Service. 
One of H. M.’s Judges of the High Court, Calcutta. 


“* This ia the only Annotated Edition of the Code containing the Amending Acts of 1894 
and 1895: with Notes of Cases up to the end of 1894. 


f 


In Crown 8vo, cloth. fs. 7. 


THE CASE-NOTED PENAL CODE. 


By CHARLTON SWINHOE, 


Barvrister-at-Law. 


The aim of this work is to give under each section the 
references to the cases decided under it; with, in many 
cases, a résumé of the arguments and decisions. 


‘“* Admirably adapted for use in Court work and especially in the Mofussil 
Crease tied: his book should commend itself to lawyers engaged in criminal 
practice. It should also prove useful to Magistrates who may have occasion 
to consider whether authorities cited before them are conclusive or not, for 
it will give them all the cases decided upon any particular point under 
consideration.” — Times of India. 


**We are glad to say that, so far as we are able to judge, he has performed 
his task with much success............. The book is printed in a convenient 
size, and the Case-Law appears to have been carefully consulted.”— Civil 
and Military Gazette. 





Third Edition. Just published. Demy 8vo, cloth, pp. 299. Rs, 10. 
THE 


HINDU LAW 


INHERITANCE, PARTITION, STRIDHAN AND WILLS : 
With Leading Cases from 1825 to 1895. 
; By A. C. MITRA, 
- Barrister_at-Law and Advocate, High Court, Calcutta. Author of - 
** The Transfer of Property Act.” 


Thacker, Spink and Co., Calcutta. 
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Now Ready. Fifth Rdition. Thick 8vo, cloth. Rs. 18, 
THE 


LAW OF EVIDENCE IN BRITISH INDIA. 


By C. D. FIELD, M.A., LL.D., 
Bengal Civil Service, 
Recently a Judge of the High Court af Judicature, Caloutta, 


This work contains the Indian Evidence Act (as amended up to lat 
January 1894), the Bankers’ Evidence Act, XVIII of 1891 (as amended 
by Act Taf 1893), and ail provisions on the subject of Evidence which are 
in force and wnrepealead by the Hvidence Act or any other Act. 


OPINIONS OF THE PRESS ON THIS EDITION. 


“One of the standard reference books of India is Field’s Law of Evidenoe...... 
The last edition was published in 1884, so that the necessity for a new edition 
was imperative. In the present edition the text of Act I of 1872 is given as 
amended up-to date, and the rulings on the Law of Evidence up to nearly 
the end of 1893 have been incorporated in the notes under each section, A 
faw very recent rulings that have come out while the work was passing through 
the press will be found in the Addenda, ‘The Bankers’ Evidence Act, as amended 
by Act I of 1893, is printed after Act I of 1872, The subject of res judicata is dis- 
cussed at considerable length in a note under section 40, and a note on the law of 
Registration will be found at pp, 448—459. The Indian Oaths Act is printed 
in extenso at pp. 621—624. Indeed, we may say of the present volume, as was 
said of its predecessor, that itis rather anew book than a new edition, ‘To the 
Editor the revision has been, if not exactly a labour of love, at least a corollary 
of his own private study of the latest changes of the law, An important and 
most useful feature of this edition is a complete list of the Native States or 
‘places therein’ to which the Evidence Act has been applied by the Governor- 
General. No such list, we believe, has been compiled or published before. 
The entire work, we may say, bears the unmistakable traces of careful and 
critical revision, Every change that has been introduced is a very decided 
improvement,” —Englishman. 

‘The work has been brought up to date with a painstaking thoroughness which 
will be obvious to all who compare it with the fourth edition, and will be general- 
ly welcomed by judicial officers and the legal profession throughout India as 
the most complete and authoritative exposition obtainable of the subject with 
which it dealsa.”—Jndian Daily News. 

‘‘ Mr. Field’s name is a sufficient guarantee for the completeness and accurac 
of any legal work he undertakes, and his present venture will no doubt meet with 
due appreciation in the profession,” — Statesman. 

“‘Mr, Field’s ‘ Law of Evidence in British India’ has long been recognised as the 
leading authority on the subject. His book is to the Indian practitioner what 
Taylor's work is to the English lawyer, and no law library can be deemed 
complete without it... . In concluding this brief notice of his excellent 
treatise, whicb, as we have said above, contains a masterly exposition of the Law 
of Evidence applicable to this country, an historical retrospect of the course 
of legislation on that subject, and valuable hints on estimating the value of 
Indian evidence, we can best sum up our opinion of it in the words of the talented 
author of Leading Cases done into English :”— 

“ ¢ All this and more 
Is printed in a wise aud weighty book, 
With gloss and commentary, case on case, 
Rich soil for fresh debate and argument 
To swell the garden of choice instances, 
And bless posterity with new delicacies sd 
Of hair-breadth’s difference.’ ” 

—Cwil and Military .Gacette, 


oO 


Thacker, Spink and Co., Caleutta. 


Second Edition. Demy 8vo, cloth, gilt. He. 17-12, 


LANDHOLDING 


AND THE RELATION OF 
LANDLORD AND TENANT 
IN VARIOUS COUNTRIES OF THE WORLD. 

By ©. D. FIELD, M.A., LL.D., B.C.S., 

Late a Judge of Her Majesty's High Court of Judicature in Bengal, 


Super Royal 8vo, cloth. (Vol. VI.) Rs, 12. 


A DIGEST OF INDIAN LAW CASES 


And of the Reports of the Cases heard in Appeal by the Privy Council, 
1887 to 1889. 


WITH AN INDEX OF CASES. 
CoMPILED BY 
JOSEPH VERE WOODMAN, 


Of the Middle Temple, Barrister-at-Law, and Advocate of the High 
Court, Calcutta. 


Sup. Royal 8vo, cloth, gilt (Vol. VII), 1890-93. Zs. 16. 


A DIGEST OF INDIAN LAW CASES; 


CONTAINING 


HIGH COURT REPORTS AND PRIVY COUNCIL REPORTS 
OF APPEALS FROM INDIA, 1890-93, 


WITH AN INDEX OF CASES. 
COMPILED BY 
JOSEPH VERE WOODMAN, 


Of the Middle Temple, Barrister-at-Law, and Advocate of the 
Aligh Court, Calcutta. 


Vol. JI. Bringing the Digest up to Date. Royal 8vo. Rs. 7-8. 


INDIAN CRIMINAL DIGEST 


CONTAINING ALL THE IMPORTANT CRIMINAL RULINGS OF THE VARIOUS 


HIGH COURTS IN INDIA, 


Together with many English Cases which bear on the Oriminal Law as 
administered in India. 
WITH A GENERAL INDEX. 
J. T. HUME, Soltcttor, High Court. 


A few copies af Volume 1, price Rs. 7, are still available. 
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in Two Volumes, Demy 8vo, cloth. Fes. 12. 


COMPARATIVE CRIMINAL JURISPRUDENCE; 


Showing the Law Procedure, and Case-law of other Countries 
arranged under the corresponding sections of the Indian Codes. 


By H. A. D. PHILLIPS, BCS. 


Vol. I.—Crimes and Punishments. 
», 41.—Procedure & Police. 


The Notes in this work are arranged under the text of the Indian Criminal 
Codes, and are taken from the Penal and Criminal Procedure Codes of France, 
Belgium, Germany, Italy, Hungary, Holland, Denmark, Ruasia, New York, and 
Louisiana, from English and American Case-law, Rulings of the Court of Cassa- 
tion in Paris, and other sources. ie 


PHILLIPS’ CRIMINAL MANUAL. 
Second KHdition, Enlarged, Thick Crown Bro. Rs. 10. 


A 


OF 


INDIAN CRIMINAL LAW: 


Fully Annotated, and containing all applicable Rulings of all High 
Courts arranged under the appropriate Sections up to date, also 
Circular Orders and Government Notifications. 


By H. A. D. PHILLIPS, B.CS. 


CONTENTS. 
InpiAN Prenat Cope (Act XLV or 1860). 


Copk oF CrimInaL Prookpurk (Act X oF 1882). 


Evidence Act (I of 1872). Prisoners’ Act (V of 1871). 
Protection of Judicial Officers Act Criminal Tribes Act (XXVII_ of 
(XVIII of 1850). 1871). 
State Prisoners’ Act (XXXIV _ of Indian Oaths Act (X of 1878). 
1850). European Vagrancy Act (IX of 1874), 
Penal Servitude Act (XXIV of 1855). Reformatories Act (V of 1876). 
State Offences Act (XI of 1857). Arms Act (XI of 1878). 
State Prisoners’ Act ([il of 1858). Railways Act (IV of 1879), 
Police Act (V of 1861). Legal Practitioners’ Act (XVIII of 
Whipping Act (VI of 1864). 1879), 
Post Office Act (XIV of 1866). Foreign Jurisdiction Act (XIII of 
General Clauses Act (I of 1868). 1879 


). 

Prisoners’ ‘Testimony Act (XV of Telegraph Act (XIII of 18%). 
oe Penal Clauses of Stamp and Regiatra- 
Cattle-Trespase Act (I of 1871). tion Acts. 


Thacker, Spink and Co., Calcutta. 


In Thick Crown 8vo, cloth. Re. 10. 


REVENUE ano GOLLECTORATE LAW. 


H. A. D. PHILLIPS, Esq., B.CS. 


CONTENTS. 


Alluvion and Diluvion: Reg. XI, 
1825; Act IX, 1847; Act XXXI, 
18568; Act IV (B.C.), 1868. 

Certificate: Act XXVII, 1860. 

Cesses, Road and Public Works: 
Act IX (B.C.), 1880, as amended. 

Collectors, Assistant Collectors, &c. ; 
Reg. II, 1793; Reg. XII, 1806 ; 
Reg. IV, 1821; Reg. VII, 1823; 
Reg. V, 1827; Act XX, 1848. 

Drainage: Act VI (B.C.), 1880. 

Embankments: Act II (B.C.), 1882. 

Evidence: Act I. 1872, 

Excise: Act VII (B.C.), 1878, as 
amended by Act IV (B.C.), 1881, 
and Act I (B.C.), 1883. 

Lakhiraj Grantsand Service Tenures: 
Reg. XIX, 17983; Reg. XXXVITI, 

. 1798; Reg. II, 1819; Regs. XIII 

- and XLV, 1825. 

Land Acquisition : Act X, 1870. 

Land Registration: Reg. VIII. 1800. 
sec. 19; Act VII (B.C.), 1876, as 
amended by Act V (B.C.), 1878. 


Legal Practitioners: Act XVIII, 1879. 


License Tax: Act II (B.C.), 1880. 
Limitation: Act XV, 1877. 


Opium: Reg. XX, 1817, sec. 29, 
Act I, 1878. 

Partition: Act VIII (B.C.), 1876. 

Public Demands Recovery: Reg. 
III, 1793; Act VII (B.C.), 1868, 
as amended by Act II (B.C.), 


1871; Act VII (B.C.), 1880; 
Act XIV, 1882. 
Putni Sales: Reg. VIII, 1819 


Reg. I, 1820; Act VIII, 1866. 
Registration: Act IIT, 1877. 
Revenue Sales: Act XI, 1859; Act 

XII, 1841; Act III (B.C.), 1862, 
Salt: Act VII (B.C.), 1864, as 

amended by Act I (B.C.), 1878; 

Act XII, 1882. 

Settlement: Reg. VIII, 17938; 
Reg. VII, 1822; Reg. IX, 1826 ; 
Reg. IV, 1828; Reg. IX, 1883; 
Act VIII (B.C.), 1879. 

Stamps: Act I, 1879. 

Survey: Act V (B.C.), 18765. 

Wards: Act IX (B.C.), 1879, ae 
amended by Act III (B.C.), 1881 ; 
Act AXXV. 1858 (Lunatics) ; 
Act XL, 1858 (Minors), 


WITH NUMEROUS AND IMPORTANT 


RULINGS AND 


Ready, in Royal 8vo, cloth. 


ANNOTATIONS. 
Res. 24. 


A TREATISE ON THE 


LAW OF RES 


JUDICATA : 


INOLUDING THE DOCTRINES OF JURISDICTION, BAR BY SUIT, AND 
Lis PENDENS. 


By HUKM CHAND, M.A., 


Chief Judge, Cit 


Court, Hyderabad. 


The Law Journal (London, July 7th, 1894).—-The work is avremarkable monument of 
industry and research. It appears to be a book of which any school of law might justly be 
proud. Its statements are well and clearly cxpressed, and its arrangement and plan 


are logical and comprehonsive. 


The multitude of decisions collected 


from all our 


Colonies, from the Amerioan Courts, and from our own Reports, and cited ag authorities 
without discrimination, although not without both comparison and criticism, is perha 
an indication that the author’s industry has outrun his discretion, or that he has sought 


rather to 


rgpare a compendium than to write a treatise ; but 


this peculiarity of the book 


will probably add to its popularity, and will certainly enlarge the ares of its circulation, 


We can congratulate Mr. 
shelves of our law libraries, 


ukm Chand on having ¢ffectively filled a vacant place *~ 
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Now Ready, pp. xxiv, 754; in Crown 8vo, cloth, gilt. Re. 12. 


HAND-BOOK OF INDIAN LAW, 


A Popular and Concise Statement of the Law 


WITH FULL INDEX, 


By a Barrister-at-Law and Advocate of the High Court, Calcutta. 


PRESS NOTICES. 


‘¢ This handbook is intended primarily to present to the non-legal public and 
to students an abridgment of the law, criminal and civil, generally in force 
throughout British India. It is concise, popularly written, and so far as we 
have been able to form an opinion on the point, complete. Lawyers as well as 
students may find it serviceable ata pinch. A short and excellent historical 
account of legislation and Courts of Law in British India from the time of the 
Kast India Company until the present day is embodied in an Introduction. The 
Index is admirable. This book will be of great use to competition-wallahs,”— 
The Law Journal, December 22nd, 1894. 


eo...) eh ve) he 6ShOuld command a very ready sale. The object of the 
author, we are told, has been to present, in as concise and popular form as the 
nature of the subject admits, an abridgment of the law, criminal and civil, 
generally in force throughout British India. . . . . One admirable feature 
of the book is the general arrangement for reference, which makes the discovery 
of any required subject both simple and easy. The work of condensing has 
been well done, and no important point appears to have been omitted ; while 
at the foot of each page the latest and: best authorities on each point are quoted.” 
—The Englishman. 


‘* Will be useful to both these classes (non-legal public and students), . . 
The book will be useful to the Jegal public as well as to the classes for whose 
benefit it is  acaatond intended, for to lawyers it will serve the purpose of a 
convenient index or legal lexicon.”—Jndian Daily News. 

‘‘Intended primarily for the use of laymon and students, this book will, 
we doubt not, very soon become as recognised an authority here as ‘ Ever 
Man his own Lawyer’ isathome .. . . . . . he (the Editor) has well 
succeeded in the object he has had in view—the presentment in a concise and 
popular form of an abridgment of the Criminal and Civil Law generally in force 
throughout British India. . - « + . The book is so thoroughly ‘ up to 
date’ that the Land Acquisition Act passed last March is summarised therein. 
The Editor has admirably succeeded in his endeavour to give a lucid and 
accurate compendium of the laws under which we live. The exhaustive index 
at the and of the book and the bold type used at the commencemgnt of para- 
graphs and for words of particular importance will materially facilitate reference 
- « « » So handy a compendium of Indian judiciary should have a very 
large sale.”—Bombay Gazette. 


‘SWill satisfy a prevailing want and ought to meet with a ready sale . 

» + « » « carefully condensed work . . . . the work will, we ma 
safely say, be able to point out to the uninitiated what, if he has a grievance, is 
the proper course he ought to pursue; and how, if he wishes to repair a wrong 
or redress an injury, he must set about it, and what is his remedy and the best 
course to pursue. The work would seem to be exhaustive, compendious, and, 
unlike the general run of legai productions, of small bulk, condensed and con- 
venient to handle, and possesses a large and copious index of 92 double columns 
of fairly small print; without it a work of such a kind might run the risk of 
becoming a trackless waste; but with it, itis at once handy and easily under- 
stood of the people... . . is enterprising in character,» and we trust 
it will meet with the success which it deserves, and may every purchaser of a 
copy remember that ‘ Zgnorantia juis haud excusat,’”"—The Pronecr. 
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Works by F. R. 8TANLEY COLLIER, C.8. 
Third Edition, Crown 8vo, cloth, gilt. Rs. &. 


THE BENGAL 


‘LOCAL SELF-GOVERNMENT HANDBOOK, 


BEING B.C, ACT HII OF 1885 
AND 
THE GENERAL RULES FRAMED THEREUNDER. 


With Critical and Explanatory Notes, Hints regarding Procedure, 
and References to the Leading Cases on the Law relating to Local 
Authorities. To which is added an Appendix containing the 
principal Acts referred to, d&c., &c.; and a full Index. 


By F. R. STANLEY COLLIER, B.C.S., 
Editor of the“ Bengal Municipal Manuai,” 


CONTENTS. 


Bengal Local Self-Government Act, 18865. 

Rules made by the Lieutenant-Governor under the Act. 
Revised Dispensary Manual. Model Rules of Business. 
The Bengal Ferries Act (B.0. Act I of 1885), 

The Bengal Vaccination Act (V of 1880) and Rules. 
The Cattle-Trespass Act, 1871, as amended. 

The Local Authorities Loan Act, 1879, and Rules. 

The Bengal Tramways Act, 1883. 


Fourth Edition (Revised to 1896). Crown 8vo, cloth, gilt, Rs. 6, 


THE BENGAL MUNICIPAL MANUAL, 


Other Laws relating to Municipalities in Bengal, with the 
Rules and Circulars issued by the Local Government, and a 
Commentary. 


By F. R. STANLEY COLLIER, B.CS. 


CONTENTS. 


1. The Bengal Municipal Act, B.C, 8 The Hackney Carriage Act, B.C., 
Act IIl of 1884. No. V of 1866. 

2, Revised Rules for the Election of 9, An Act for Registering Births and 
Municipal Commissioners. Deaths, B.C., No. LV of 1878, 

8 Rules for the Preparation of the 19 The Slaughter-House Act, B.C. 


Annual Administration Report. : 2 
4. Account Rules issued under s, 82, 11. The Cattle-Trespass Act. 
5. Model Rules for the conduct of 12. The Local Authorities Loan Act, 
A cag oar ene gL ee en 18. Local Authorities Loan Rules, 
7. The Municipal Taxation Act, 14. Index, 
No. XI of 1881. 
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Second Edition. Thick Demy 8vo. Rs. 16. 


A COMMENTARY ON HINDU LAW 


INHERITANCE, SUCCESSION, PARTITION, ADOPTION, MARRIAGE, STRIDHAN, 
ENDOWMENTS AND TESTAMENTARY DISPOSITION. 
BY 


PUNDIT JOGENDRO NATH BHATTACHARJI, M.A., D.L. 


No Student or Practitioner should be without a copy of this great work,.— 
Nanabhai Haridas. 


** Babu Bhattacharji is the greatest name in the recent history of the Uni- 
versity. He has already made his mark, having written a really original work 
on Hindu Law, which must assert itself against the crude compilations and false 
views of European writers.”— Reis and Rayyat, Decr. 26th, 1885, 


‘‘The result of his labours is an accurate, well-arranged, comprehensive, and 
convenient manual of Hindu Law eminently fitted to be a text-book for students, 
and a guide to practitioners in all cases where questions of principle are involved. 
Upon several important topics the book is rich in original information and 
observations; and we may notice particularly the Rules of Interpretations, the 
Legal Maxims, and the Theory of Spiritual Benefits, as roiiarkable for original- 
wf > ee ee ee le hl lt lel le le le he Ce «CG most Valuable feature 
of the book is, that it gives us an insight into the real nature of Hindu Law, the 
manner in which its rules are expressed, and in which its principles must be dis- 
covered, and the methods by which its problems must be solved.”—J/ndian Nation, 


Second Edition, Revised, with Additions. Crown 8vo, cloth. Rs. 4-8. 


AL SIRAJIYYAH: 


OR THE 


MAHOMEDAN LAW OF INHERITANCE, 
WITH NOTES AND APPENDIX. 
By ALMARIC RUMSEY, Barrister-at-Law, 


Professor of Indian Jurisprudence at King’s College, London, 
Author of “The Mahomedan Law of Inheritance,” etc. 


New Edition in preparation. 


THE NEGOTIABLE INSTRUMENTS ACT 
(XXVI oF 1881); 
Being an Act to Define and Amend the Law relating to 
Promissory Notes, Bills of Exchange and Cheques. 
By M. D. CHALMERS, M.A, : 
Of the Inner Temple, Barrister-at-Lavw. 
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JUST PUBLISHED. Royal 8vo, cloth. Rs. 
THE BO 


LAW AND PRACTICE 
REGISTRATION IN BENGAL. 


CoMPRISING 


A short History of the Legislation on this Branch of the Law 
from the year 1793, to the present time, with Acts XVI of 1864, XX 
of 1866 and VIII of 1871: also Act IIT of 1877 as amended up to 
date, with Notes, Annotations and Judicial Decisions. 

The Sections of the Tenancy Act, which affect Registration, with 
Notes, and the latest Revised Rules of the Bengal Government. 


The General Stamp Act with a Digest of Rulings and latest 
Rules and Notifications of Government. 

A Manual of Rules which have the force of Law and of all 
Circular Orders of the Department, Annotated with Appendices 
and Specimen Forms, and 

A List of Districts and Sub-Districts corrected up to April 30, 1895. 


By H. HOLMWOOD, t.c.s. District and Sessions Judge, Gaya, 
Late Inspector-General of Registration, Bengal. 


PRESS NOTICES. 


‘ This excellent handbook of digested information on the Law and Practice of Regias- 
tration in Bengal. . . .. . . . + -_ Between its covers the reader will find, 
rinted in clear type and admirably arranged, all the Stamp Law, Procedure Rules, and 
udicial Decisions necessary to the due registration of title decds and securities. . . 
. « « e «+ « It fills a void and has a distinct value of itsown. ... . Few large 
offices, we venture to think, can afford to be without a copy of this careful and unpre. 
tentious work.’ —<Statesman. 

‘¢Mr. Holmwood must be congratulated on his contribution to our Indian Law 
Manuals. He has certainly succeeded in producing a handy volume of the Law upon 
the subject, which we can recommend with all confidence to those whose duties or 
whose avocations bring them in contact with the Registration Act.”—Fnglishman. 





A Reprint in Crown 8vo, cloth. Rs. 8. 
THE 


PRINCIPLES OF JUDICIAL EVIDENCE; 


An Introduction to the Indian Evidence Act, 1872. 
” By Sir JAMES FITZ-JAMES STEPHEN. 
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TAGORE LAW LEOTURE, 1804, 
In Royal 8vo, cloth. Rs, 10, 


THE LAW OF 


FRAUD, MISREPRESENTATION & MISTAKE 
IN BRITISH INDIA. 
2y SIR FREDERICK POLLOCK, Barr, 


Barrister-at-Law, Professor of Jurisprudence, Ouferd, 


‘¢How can a man do better than his best? What can the distinguished author have 
to say on tho law of fraud that has not already been said compendiously and exactly in 
his admirable works on Torta and Contracts? How can lectures at Calcutta differ from 
lectures at Oxford? One who, in this septical spirit, takes up the Tagore Lectures will 
meet with an agrocable surprise. Much, very much, in the shape of valuable suggestion 
and criticism will be found here that is not stated with equal fulness and distinctness 
in the writer’s earlier books.”—Harvard Law Kerview. 
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THE LAW OF ESTOPPEL IN BRITISH INDIA. 
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I, Estoppel by Representation—Benami Transactions—Landlord and 
Tenant—Patents—Bailor and Bailee—Vendor and Purchaser—Agency 
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MAHOMEDAN LAW 
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BY 
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Vol. I.—Texts from the Quran and the Hadees, or Traditions, as sources 
of Law. 

»» iI.—Marriage and other cognate subjects, including Agency and 

Guardianship in relation to Marriage, prohibited degrees, 

Nusub or Parentage, Dower, claims regarding Marriage, 

Impotency, Right of Election or Option in regard to Marriage, 

Fosterage, Hizanut or custody of minors, and maintenance. 
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Royal 8vo, cloth, Rs.16; Post-free, Rs. 16-8. 
THE LAW OF 


TESTAMENTARY DEVISE 


AS ADMINISTERED IN INDIA; OR, THE LAW RELATING TO 


WILLS IN INDIA. 
With an Appendix containing—The Indian Succession Act (X of 
1865), The Hindu Wills’ Act (XXI of 1870), The Probate and 
Administration Act (V of 1881), with all Amendments, The Pro- 
bate and Administration Act (VI of 1889), and The Certificate 
_ Succession Act (VIT of 1889). 
By G. 8S. HENDERSON, Esq., M.A.,, 


Barrister-at-Law. 
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THE LAW RELATING TO 


THE JOINT HINDU 


FAMILY. 


By KRISHNA KAMAL BHATTACHARYYA, 
Late Professor of Sanskrit in the Presidency College of Caleutta. 


The Constitution of the Ancient 
Hindu Family and on the im- 
port of the Expression " Joint 
Hindu Family.” 

The Origin and Gradual Develop- 
ment of the Joint Hindu 
Family. 

Joint Hindu Family considered 
apa whole. 

On the Managing Member of a 
Joint Hindu Family. 

On Limitation as affecting ‘he 
Rights of the Members of a 
Joint Family. 


On Right to Maintenance. 

On the disqualified Members of a 
Joint Family. 

On the Property of Joint Hindu 
Family. 

Alienation of Joint Family Pro- 
perty. 
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Debts. 

On Partition. 
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THE LAW RELATING TO 


GIFTS, WAKFS, WILLS, PRE-EMPTION AND BAILMENT, 
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Authorities in the Original Arabic, with Explanatory Notes and 
References to Decided Cases, and an Introduction on 
Mahomedan Jurisprudence and Works on Law. 


By SYED AMEER ALI, M.A., C.LE, 


Barrister-at-Law, Author of “The Personal Law of the Mahomedane.” 


Importanceof Mahomedan Law. 

The Law relating to Gifts. 

Formalities relative to Gifts. 

The Revocation of Gifts. 

Consideration on waz, 

The Shiah Law relating to Gifts. 

The Law of Gifts according to 
the Shafic Doctrines, 

The Law of Wak/. 
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Objects of Wak. 


The Matwalli. 

The Powers of the Wakif. 
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The Principles of Construction. 

The Shiah Law relating to Wak/. 
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The Law of Wak/ according to 
Shafic School. 

The Law relating to Wills. 


‘6 The authorities relating to gifts of Mushaa have been cullected and comment- 
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Privy Council, Indtan Appeals, Vol. XVI. 
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of Wireburg. 
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The Hindu Family System accord- Unobstructed Inheritance. 
ing to the Smritis. Obstructed Inheritance. 

The Early Law of Partition. The History of Female Property. 

The Modern Law of Parti- Succession to Female Property. 
tion. Exclusion from Inheritance. 
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I.—A Description, and an Inquiry into the Origin of the SrappHA 
Ceremonies : 
II.—An Account of the Historical Development of the Law of Suc- 
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By RAJKUMAR SARVADHIKARI, B.L., 
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Royal 8vo, cloth. Hs. 10. 
THE LAW RELATING TO 


THE HINDU WIDOW. 
By Baspoo TRAILOKYANATH MITRA, M.A., D.J.., 
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I,—The Sources of Hindu Law. VII.—The Nature and Extent of the 
II.—The Condition of Women and Widow’s Estate (continued). 
the Obligation of Widows. VIII.— The Alienations by the Widow, 


-—The Widow's Rights of Succes- = yy _The Alienations by the Widow 
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aia! eco of the Widow X.—The Riktta ‘Cb ibe: Bevece 
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CONTENTS. 


I.—Introductory Remarks. 
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1V.—Legal consequences of Marriage. 

V.—Dissolution of Marriag e— 
Widowhood. 
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Stridhana, 
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X.- -Succession to Stridhana, accord- 
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THE LAW RELATING TO 
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CONTENTS. 


J.—The Age of Majority. 
1l.—The Right of Guardianship, 
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IlI,—The Court of Wards. 
IV.—Appointment of Guardians by 
ivil Courts in the Mofuasil. 
V¥.—Appointment of Guardians by 
the High Court. 
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Vil.—Maintenance of Infants. 


VIII.—Liabilities of Infants. 


IX.—Duties and Powers of Guar- 
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X&.—Powers of Guardians, 
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THE LAND TENURES OF LOWER BENGAL. 
By ARTHUR PHILLIPS, Esq., M.A., 


Standing Counsel to the Government of India in the High Court of Calcutta, 
Late Fellow of St. Catherine's College, Cambridge, Burrister-at-Law. 
Contains the History and Law relating to the Land ‘Tenures of Bengal 
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CONTENTS. 
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1V.—The Zemindar. 
V.—The l'alookdar and other Officers. 
Assessment of Revenue and 
Rent, and their Ainount. 
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SUMMARY OF CONTENTS OF THE 


IMAMIYAH CODE 
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IX. Marriage. of Succession. 
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Re-marriage. XVI. Ov Khula, &c. 
XV. Maintenance. XVII. On the Revocation of 
XVI. Minority and Guardianship. Divorce. &c. 
XVII. Sale. XVIII. On Sufé. or Pre-emption, 
XVIII. Pre-emption. AIX. On Wakf, or Appropriation. 


Thacker, Spink and Co., Calcutta. 


2I 


THE TAGORE LAW LECTURE, 1872. 
Second Edition. Demy 8vo, cloth, bettered. Rs. 6, 
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INDIA. 


By HERBERT COWELL, Esq. 


I. Early History—The Grant 

of the Dewani. 

II. Early History—The Regn- 
lating Act. 
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I & II,—Alienation. 
III & IV.— Partition. 
V.—The Law of Succession, 
VI.—The Law of Succession— 
Lineal Inheritance. 
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XV.—On Contruct, 


22 Thacker, Spink and Co., Calcutta. 





In Crown 8vo, cloth. Rs. 4-4. 
OUR 


ADMINISTRATION OF INDIA, 
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OF THE INDIAN GOVERNMENT, 


With special reference to the Work and Duties of a District Officer 
in Bengal, 


By H. A. D. PHILLIPS, CS., 


Author of “ Manual of Indian Criminal Law,” ‘* Manual of Revenue and 
Collectorate Law." 


Demy 8vo, cloth. Re. 8. 


THE NORTH-WESTERN PROVINCES LAND REVENUE ACT: 


Being Act XIX of 1873, as amended by Acts I and VIII of 1879, XIE 
of 1881, XIII and XIV of 1882, XX of 1890, and XII of 1891. 


WITH NOTES, GOVERNMENT ORDERS, BOARD CIRCULARS AND 
DECISIONS, AND RULINGS OF THE ALLAHABAD HIGH COURT. 


By AZIZUDDIN AHMED, 
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THH LAW OF EVIDENCE 


APPLICABLE TO BRITISH INDIA. 


By SYED AMEER ALI, M.a., ©o.1.2., 
Barrister-at-Law, Judge of the High Court of Judtcature at Fort William in Bengal 
AND 


J. G. WOODROFFE, m™.a., B.c.L., 
Barrister-at-Law, Advocate of the High Court at Calcutta. 

This work is intended to supply what the authors believe to be a want in the 
profession,—namely, a book on the Law of Evidence for use in Court, which 
shall be concise, condensed, of small bulk, convenient to handle, and, above all, 

‘actical. 
ee This result the authors hope to accomplish by the avoidance of all extended 
treatment of matters which in actual practice have but rarely to be dealt with, 
or which, not strictly belonging to the Law of Evidence, are not properly the 
subject of a work on such law : as also by the avoidance of matters which are of 
purely antiquarian and historical interest, where and whenever reference to such 
matters is not absolutely necessary to the understanding of the text of the 
law : when so necessary, the reference will be of the briefest. In like manner 
the principles upon which the specific rules of Evidence are founded will be 
dealt with in immediate connection with those rules (as they are contained in 
the various sections of the Evidence Act) briefly and only to the extent neces- 
sary to a correct interpretation of those sections. In the matter of Case-Law 
tois work will, it is ee be found to be exhaustive ; but an attempt will be 
made, by classifying and subordinating cases, to avoid the confusion so liable to 
result from the great mass and, in many instances, conflicting character of this 
law. Allrules of Evidence saved by, but not contained in, the Evidence Act 
will be collected together and form the subject of 1 gee chapter. Lastly, 
every endeavour will be made, by means of form and scheme of treatment, 
arrangement of paragraphs, use of type, and a full Index, to make the book of 
service anu of that practical character which it is the wish of its authors that it 
should attain. 
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Court, the last Vice-Admiralty Commission, &c. 

WITH NOTES. 


By R. BELCHAMBERS, e 
Registrar, eto., of the High Court in its Original Jurisdiction, 


28 Thacker, Spink and Co., Calcutta. 


», sewed, Lfta. 4. 


DECLARATORY DECREES: 


BEING 
AN EXTENDED COMMENTARY ON SECTION XV, CODE OF CIVIL 
PROCEDURE, 1877. 
By L. P. DELVES BROUGHTON, 
Barvrister-at-Law. 


Royal 8vo, cloth, lettered. Res, 12. 
AN INTRODUCTION TO THE 


DUTIES OF MAGISTRATES AND JUSTICES OF THE 
PEAGE IN INDIA. 
By Sir P. BENSON MAXWELL, Kr. 


SPECIALLY EDITED FOR INDIA, 
By tHE Hon’sLe L. P. DELVES BROUGHTON, 


Barrister-at-Law, 


Edition, 18mo, cloth, Rs. 2, 
A SFLosssA R 


MEDICAL AND MEDICO-LEGAL TERMS 


INCLUDING 
THOSE MOST FREQUENTLY MET WITH IN THE COURTS. 
COMPILED BY 


R. F. HUTCHINSON, M.D., 
Surgeon-Major, Bengal Army. 


Demy 8voe, cloth. Re. 7. 
THE 


NORTH-WESTERN PROVINCES RENT ACT: 
ACT XII OF 1881, AS AMENDED BY ACT XIV OF 1986. 
WITH NOTES, &¢. 


By H. W. REYNOLDS, CS. 


Thacker, Spink and Co., Calcutta. 29 


Second Edition, with Additions to 1895. Crown 8vo, cloth, Re. 1. 


A CHAUKIDARI MANUAL: 


BEING 
ACT VI, BC. oF 1870, 
AS AMENDED BY 
ACTS I, B.C., or 1871, 1886, & 1892, 
Seo. 45, Code of Criminal Procedure, and 8. 21, Regulation XX of 1817, 
WITH 


NOTES, RULES, GOVERNMENT ORDERS, AND INSPECTION NOTES. 
By G. TOYNBEE, Esq., 


Magistrate of Hooghly. 


Demy 8ro, cloth. Rs, 8. 


POSSESSION IN THE CIVIL LAW, 


ABRIDGED FROM THE TREATISE OF VON SAVIGNY. 


T> which is added the Text of the Title on Possession 
from the Digest, with Notes. 
COMPILED BY 


J. KELLEHER, Esq., Bengal Civil Service. 


—_ 


Demy 8vo, cloth. Rs. 8. 


PRINCIPLES OF SPECIFIC PERFORMANCE & MISTAKE 


J. KELLEHER, Esq., Bengal Civil Service. 





Just published, Third Hdition. 8vo,cloth. Ra. 6. 


THE LAND ACQUISITION ACTS 


(ACT I OF 1894 AND ACT XVIII OF 1885, MINES), 
WITH INTRODUCTION. NOTES, EI1C.; 
The whole forming a complete Manual of Law and Practice on the 
subject of Compensation for Lands taken for Public Purposes. 
Adapted for reference throughout British India. if 
By H. BEVERLEY, Esq, M.A., B.C.S. 


30 Thacker, Spink and Co., Calcutta. 


Siath Edition, Revised and Enlarged. 8wvo, cloth. Re. 18. 


INDIAN CRIMINAL LAW 


With Notes on Evidence, Forms of Charges and Indian and English 
Cases up to the latest possible date before publication. 


By M. H. STARLING, B.A., LL.B., 
Barrister-at-Law and Clerk of the Crown, High Court, Bombay. 


Demy 8vo, cloth, gilt lettered. Re. 8. 
With Supplements containing Amendments to July 1895. 


THE STAMP LAW OF BRITISH INDIA 


AS CONSTITUTED BY THE 
INDIAN STAMP ACT (No. I or 1879); 
RULINGS AND CIRCULAR ORDERS OF ALL THE HIGH COURTS, 
Notifications, Resolutions, Rules and Orders of the Government 
of India, and of the various Local Governments, up to date; 
Schedules of all the Stamp Duties chargeable on Instruments 
in India from the earliest times. 
EDITED WITH NOTES AND COMPLETE INDEX. 
By WALTER R. DONOGH, M.A., 
Of the Inner Temple, Barvister-at-Law. 


“Mr, Donogh’s scholarly treatise upon the Stamp Law remains the 
standard and indispensable work of reference for the legal profession.” — 
Statesman, 18th August 1895. 





In Royal 8vo, cloth, gilt. Res. 10. 


MORTGAGE IN THE CIVIL LAW. 


Being an Outline of the Principles of the Law of Security, 
followed by the text of the Digest of Justinian, 
with Translation and Notes, 
and a Translation of the Corresponding Titles from the 
Italian Code. 
By J.KELLEHER, B.C.S., Author of “ Possession in the Civil Law.” 


Fourth Edition. Royal 8vo. Rs. 16. 


THE CODE OF CIVIL PROCEDURE 


AoT XIV oF 1882, AS AMENDED BY SUBSEQUENT AOTS, 
WITH NOTES, APPENDICES, &c. 


By THE HON’BLE J. O’KINEALY, 
One of the Judges of Her Majesty's High Court of Judicature, Bengal. 


Thacker, Spink and Co., Calcutta. 31 





LEGISLATIVE ACTS. 


INDIAN INSOLVENT DEBTOR’S ACT (Vic. Cap. XXI. 9th 
June 1848). Royal 8vo. Stitched. Re. 1-8. 


INDIAN EVIDENCE ACT; being Act I of 1872, as amended by 
Act XVIII of 1872. Crown 8vo. As 12, 


INDIAN LIMITATION ACT; being Act XV of 1877, as amended 
by Act XII of 1879. Crown 8vo. As. 8 — 


~« 


INDIAN STAMP ACT (No. I of 1879). Crown 8vo. As. 8. 


INDIAN REGISTRATION ACT; being No. III of 1877, as amended 
by Act XII of 1879. Crown 8vo. As. 8. 


INDIAN INCOME-TAX (Act II of 1886). With Rules by the 
Government of India and the Bengal Government. Table of Con- 
tents. Royal 8vo. As. 12. . 


INLAND EMIGRATION ACT (I of 1882), as amended by Act VII 
of 1893 with Act XIII of 1859. Breaches of Contract by Artificers, 
etc., Act I of 1889, B. C., Sanitation of Emigrants and the Assam 
Land and Revenue Regulation (of 1886). Crown 8vo, cloth. Ras, 2. 


BENGAL TENANCY ACT (B.C., No. VIII of 1885;. With Table 
of Contents and Index Royal 8vo. Re. 1. | 


LEGISLATIVE ACTS§, 


Published Annually 


In Continuation of Mr. Theobald’s Edition. Royal 8vo, cloth. 
With Tables of Contents and Index. 


Acts for 1874, Rs. 5 ; 1875, Rs. 5; 1876, Ra, 6; 1877, Rs. 10; 1878, Ra. 5; 
1879, Ra. 6; 1880, Rs. 4; 1881, Rs.8; 1882, Rs. 14; 1888, Rs. 5; 1884, 
Rs. 5; 1885, Re. 5; 1886, Rs. 5; 1887, Rs. 6; 1888, Rs. 4; 1889, Re. 7; 
1890, Rs. 5; 1891, Rs. 6; 1892, Rs. 2; 1893, Rs. 2-8; 1891, R@ 5; 1895 
Rea. 


Zhacker, Spink and Co., Calcutta, 


Demy 8vo, cloth (1871). Rs. 10. 
THE 


LAW QF DIVORCE IN INDIA: 


BEING 
The Indian Divorce Act with Notes of Decided Oases on all branches 
of the Law Relating to Matrimonial Suits applicable to India and with 


Forms of Pleading. 
By C. C. MACRAE, B.A., 


Barrister-at-Lavw. 


Royal 8vo, cloth, Rs. 3-8 ; Interleaved, Rs. 4; Postage, 4 ans. 
AN 


INCOME-TAX MANUAL: 


BEING ACT II OF 1886. 
WITH NOTES. 
Bry W. H. GRIMLEY, B.A., CS, 


Commissioner of Income-Taw, Bengal, oa 


ew ere re ee ne ee ee 


Crown 8&vo, cloth. lke. 2. 


THE 


INLAND EMIGRATION AOT, 


AS AMENDED BY ACT VII OF 1893. 
Together with Act. XIII of 1859, Breaches of Contract by 
Artificers—Act I of 1889, B.C., Sanitation of Emigrants—Assam 
Laud and Revenue Regulation, 1886. 





, nme 


In Demy 8vo, cloth. Rs. 10, 


THE N.-W. PROVINCE RENT ACT. 
Being Act XII of 188], 
As amended by subsequent Acts. 


With Introduction, Commentary and Appendices. 
By H. F. HOUSE, C.S. 


‘‘ He has produced a tolerably complete hand-book of the law relating to 
agricultural and like tenancies in the North-Western Provinces. But he 
has done more. In his excellent Introduction he has given a very interest- 
ing historical retrospect of the Rent Law. The notes under the several 
sections of the Act epee also to embody all the important rulings and 
to have been put together with great care. On the whole the hand-book 
is one we can thoroughly recommend to all those who are interested in 
the branch of law with which it deals.”— Civil and Military Gazette. . 


THACKER, SPINK & CO., CALCUTTA. 


